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PART 0—STANDARDS OF CONDUCT 

§ 0.1 Cross-reference to employees eth-
ical conduct standards and finan-
cial disclosure regulations. 

Employees of the Department of 
Housing and Urban Development (De-
partment) are subject to the executive 
branch-wide standards of ethical con-
duct at 5 CFR part 2635, the Depart-
ment’s regulation at 5 CFR part 7501 
which supplements the executive 
branch-wide standards, and the execu-
tive branch-wide financial disclosure 
regulation at 5 CFR part 2634. 

5 U.S.C. 301, 7301; 42 U.S.C. 3535(d) 

[61 FR 36251, July 9, 1996] 

PART 1—NONDISCRIMINATION IN 
FEDERALLY ASSISTED PROGRAMS 
OF THE DEPARTMENT OF HOUS-
ING AND URBAN DEVELOP-
MENT—EFFECTUATION OF TITLE 
VI OF THE CIVIL RIGHTS ACT OF 
1964 

Sec. 
1.1 Purpose. 
1.2 Definitions. 
1.3 Application of part 1. 
1.4 Discrimination prohibited. 
1.5 Assurances required. 
1.6 Compliance information. 
1.7 Conduct of investigations. 
1.8 Procedure for effecting compliance. 
1.9 Hearings. 
1.10 Effect on other regulations; forms and 

instructions. 

AUTHORITY: 42 U.S.C. 2000d-1 and 3535(d). 

SOURCE: 38 FR 17949, July 5, 1973, unless 
otherwise noted. 

§ 1.1 Purpose. 

The purpose of this part 1 is to effec-
tuate the provisions of title VI of the 
Civil Rights Act of 1964 (hereafter re-
ferred to as the Act) to the end that no 
person in the United States shall, on 
the ground of race, color, or national 
origin, be excluded from participation 
in, be denied the benefits of, or be oth-
erwise subjected to discrimination 
under any program or activity receiv-
ing Federal financial assistance from 
the Department of Housing and Urban 
Development. 

§ 1.2 Definitions. 
As used in this part 1— 
(a) The term Department means the 

Department of Housing and Urban De-
velopment. 

(b) The term Secretary means the Sec-
retary of Housing and Urban Develop-
ment. 

(c) The term responsible Department 
official means the Secretary or, to the 
extent of any delegation of authority 
by the Secretary to act under this part 
1, any other Department official to 
whom the Secretary may hereafter del-
egate such authority. 

(d) The term United States means the 
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the 
Virgin Islands, American Samoa, 
Guam, Wake Island, the Canal Zone, 
and the territories and possessions of 
the United States, and the term State 
means any one of the foregoing. 

(e) The term Federal financial assist-
ance includes: (1) Grants, loans, and ad-
vances of Federal funds, (2) the grant 
or donation of Federal property and in-
terests in property, (3) the detail of 
Federal personnel, (4) the sale and 
lease of, and the permission to use (on 
other than a casual or transient basis), 
Federal property or any interest in 
such property without consideration or 
at a nominal consideration, or at a 
consideration which is reduced for the 
purpose of assisting the recipient, or in 
recognition of the public interest to be 
served by such sale or lease to the re-
cipient, and (5) any Federal agreement, 
arrangement, or other contract which 
has as one of its purposes the provision 
of assistance. The term Federal finan-
cial assistance does not include a con-
tract of insurance or guaranty. 

(f) The term recipient means any 
State, political subdivision of any 
State, or instrumentality of any State 
or political subdivision, any public or 
private agency, institution, organiza-
tion, or other entity, or any individual, 
in any State, to whom Federal finan-
cial assistance is extended, directly or 
through another recipient, for any pro-
gram or activity, or who otherwise par-
ticipates in carrying out such program 
or activity (such as a redeveloper in 
the Urban Renewal Program), includ-
ing any successor, assign, or transferee 
thereof, but such term does not include 
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any ultimate beneficiary under any 
such program or activity. 

(g) The term applicant means one who 
submits an application, contract, re-
quest, or plan requiring Department 
approval as a condition to eligibility 
for Federal financial assistance, and 
the term application means such an ap-
plication, contract, request, or plan. 

§ 1.3 Application of part 1. 

This part 1 applies to any program or 
activity for which Federal financial as-
sistance is authorized under a law ad-
ministered by the Department, includ-
ing any program or activity assisted 
under the statutes listed in appendix A 
of this part 1. It applies to money paid, 
property transferred, or other Federal 
financial assistance extended to any 
such program or activity on or after 
January 3, 1965. This part 1 does not 
apply to: (a) Any Federal financial as-
sistance by way of insurance or guar-
anty contracts, (b) money paid, prop-
erty transferred, or other assistance 
extended to any such program or activ-
ity before January 3, 1965, (c) any as-
sistance to any person who is the ulti-
mate beneficiary under any such pro-
gram or activity, or (d) any employ-
ment practice, under any such program 
or activity, of any employer, employ-
ment agency, or labor organization, ex-
cept to the extent described in § 1.4(c). 
The fact that certain financial assist-
ance is not listed in appendix A shall 
not mean, if title VI of the Act is oth-
erwise applicable, that such financial 
assistance is not covered. Other finan-
cial assistance under statutes now in 
force or hereinafter enacted may be 
added to this list by notice published in 
the FEDERAL REGISTER. 

§ 1.4 Discrimination prohibited. 

(a) General. No person in the United 
States shall, on the ground of race, 
color, or national origin, be excluded 
from participation in, be denied the 
benefits of, or be otherwise subjected 
to discrimination under any program 
or activity to which this part 1 applies. 

(b) Specific discriminatory actions pro-
hibited. (1) A recipient under any pro-
gram or activity to which this part 1 
applies may not, directly or through 
contractual or other arrangements, on 

the ground of race, color, or national 
origin: 

(i) Deny a person any housing, ac-
commodations, facilities, services, fi-
nancial aid, or other benefits provided 
under the program or activity; 

(ii) Provide any housing, accom-
modations, facilities, services, finan-
cial aid, or other benefits to a person 
which are different, or are provided in 
a different manner, from those pro-
vided to others under the program or 
activity; 

(iii) Subject a person to segregation 
or separate treatment in any matter 
related to his receipt of housing, ac-
commodations, facilities, services, fi-
nancial aid, or other benefits under the 
program or activity; 

(iv) Restrict a person in any way in 
access to such housing, accommoda-
tions, facilities, services, financial aid, 
or other benefits, or in the enjoyment 
of any advantage or privilege enjoyed 
by others in connection with such 
housing, accommodations, facilities, 
services, financial aid, or other bene-
fits under the program or activity; 

(v) Treat a person differently from 
others in determining whether he satis-
fies any occupancy, admission, enroll-
ment, eligibility, membership, or other 
requirement or condition which per-
sons must meet in order to be provided 
any housing, accommodations, facili-
ties, services, financial aid, or other 
benefits provided under the program or 
activity; 

(vi) Deny a person opportunity to 
participate in the program or activity 
through the provision of services or 
otherwise, or afford him an oppor-
tunity to do so which is different from 
that afforded others under the program 
or activity (including the opportunity 
to participate in the program or activ-
ity as an employee but only to the ex-
tent set forth in paragraph (c) of this 
section). 

(vii) Deny a person the opportunity 
to participate as a member of a plan-
ning or advisory body which is an inte-
gral part of the program. 

(2)(i) A recipient, in determining the 
types of housing, accommodations, fa-
cilities, services, financial aid, or other 
benefits which will be provided under 
any such program or activity, or the 
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class of persons to whom, or the situa-
tions in which, such housing, accom-
modations, facilities, services, finan-
cial aid, or other benefits will be pro-
vided under any such program or activ-
ity, or the class of persons to be af-
forded an opportunity to participate in 
any such program or activity, may not, 
directly or through contractual or 
other arrangements, utilize criteria or 
methods of administration which have 
the effect of subjecting persons to dis-
crimination because of their race, 
color, or national origin, or have the 
effect of defeating or substantially im-
pairing accomplishment of the objec-
tives of the program or activity as re-
spect to persons of a particular race, 
color, or national origin. 

(ii) A recipient, in operating low-rent 
housing with Federal financial assist-
ance under the United States Housing 
Act of 1937, as amended (42 U.S.C. 1401 
et seq.), shall assign eligible applicants 
to dwelling units in accordance with a 
plan, duly adopted by the recipient and 
approved by the responsible Depart-
ment official, providing for assignment 
on a community-wide basis in sequence 
based upon the date and time the appli-
cation is received, the size or type of 
unit suitable, and factors affecting 
preference or priority established by 
the recipient’s regulations, which are 
not inconsistent with the objectives of 
title VI of the Civil Rights Act of 1964 
and this part 1. The plan may allow an 
applicant to refuse a tendered vacancy 
for good cause without losing his 
standing on the list but shall limit the 
number of refusals without cause as 
prescribed by the responsible Depart-
ment official. 

(iii) The responsible Department offi-
cial is authorized to prescribe and pro-
mulgate plans, exceptions, procedures, 
and requirements for the assignment 
and reassignment of eligible applicants 
and tenants consistent with the pur-
pose of paragraph (b)(2)(ii) of this sec-
tion, this part 1, and title VI of the 
Civil Rights Act of 1964, in order to ef-
fectuate and insure compliance with 
the requirements imposed thereunder. 

(3) In determining the site or loca-
tion of housing, accommodations, or 
facilities, an applicant or recipient 
may not make selections with the pur-
pose or effect of excluding individuals 

from, denying them the benefits of, or 
subjecting them to discrimination 
under any program to which this part 1 
applies, on the ground of race, color, or 
national origin; or with the purpose or 
effect of defeating or substantially im-
pairing the accomplishment of the ob-
jectives of the Act or this part 1. 

(4) As used in this part 1 the housing, 
accommodations, facilities, services, fi-
nancial aid, or other benefits provided 
under a program or activity receiving 
Federal financial assistance shall be 
deemed to include any housing, accom-
modations, facilities, services, finan-
cial aid, or other benefits provided in 
or through a facility provided with the 
aid of Federal financial assistance. 

(5) The enumeration of specific forms 
of prohibited discrimination in para-
graphs (b) and (c) of this section does 
not limit the generality of the prohibi-
tion in paragraph (a) of this section. 

(6)(i) In administering a program re-
garding which the recipient has pre-
viously discriminated against persons 
on the ground of race, color, or na-
tional origin, the recipient must take 
affirmative action to overcome the ef-
fects of prior discrimination. 

(ii) Even in the absence of such prior 
discrimination, a recipient in admin-
istering a program should take affirm-
ative action to overcome the effects of 
conditions which resulted in limiting 
participation by persons of a particular 
race, color, or national origin. 
Where previous discriminatory prac-
tice or usage tends, on the ground of 
race, color, or national origin, to ex-
clude individuals from participation in, 
to deny them the benefits of, or to sub-
ject them to discrimination under any 
program or activity to which this part 
1 applies, the applicant or recipient has 
an obligation to take reasonable action 
to remove or overcome the con-
sequences of the prior discriminatory 
practice or usage, and to accomplish 
the purpose of the Act. 

(c) Employment practices. (1) Where a 
primary objective of the Federal finan-
cial assistance to a program or activity 
to which this part 1 applies is to pro-
vide employment, a recipient may not, 
directly or through contractual or 
other arrangements, subject a person 
to discrimination on the ground of 
race, color, or national origin in its 
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employment practices under such pro-
gram or activity (including recruit-
ment or recruitment advertising, em-
ployment, layoff, termination, upgrad-
ing, demotion, transfer, rates of pay or 
other forms of compensation and use of 
facilities). The requirements applicable 
to construction employment under 
such program or activity shall be those 
specified in or pursuant to part III of 
Executive Order 11246 or any executive 
order which supersedes or amends it. 

(2) Where a primary objective of the 
Federal financial assistance is not to 
provide employment, but discrimina-
tion on the ground of race, color, or na-
tional origin in the employment prac-
tices of the recipient or other persons 
subject to this part 1 tends, on the 
ground of race, color, or national ori-
gin, to exclude individuals from par-
ticipation in, to deny them the benefits 
of, or to subject them to discrimina-
tion under any program to which this 
part 1 applies, the provisions of this 
paragraph (c) shall apply to the em-
ployment practices of the recipient or 
other persons subject to this part 1 to 
the extent necessary to assure equality 
of opportunity to, and nondiscrim-
inatory treatment of, beneficiaries. 

§ 1.5 Assurances required. 
(a) General. (1) Every contract for 

Federal financial assistance to carry 
out a program or activity to which this 
part 1 applies, executed on or after 
January 3, 1965, and every application 
for such Federal financial assistance 
submitted on or after January 3, 1965, 
shall, as a condition to its approval and 
the extension of any Federal financial 
assistance pursuant to such contract or 
application, contain or be accompanied 
by an assurance that the program or 
activity will be conducted and the 
housing, accommodations, facilities, 
services, financial aid, or other bene-
fits to be provided will be operated and 
administered in compliance with all re-
quirements imposed by or pursuant to 
this part 1. In the case of a contract or 
application where the Federal financial 
assistance is to provide or is in the 
form of personal property or real prop-
erty or interest therein or structures 
thereon, the assurance shall obligate 
the recipient or, in the case of a subse-
quent transfer, the transferee, for the 

period during which the property is 
used for a purpose for which the Fed-
eral financial assistance is extended or 
for another purpose involving the pro-
vision of similar services or benefits, or 
for as long as the recipient retains 
ownership or possession of the prop-
erty, whichever is longer. In all other 
cases the assurance shall obligate the 
recipient for the period during which 
Federal financial assistance is ex-
tended pursuant to the contract or ap-
plication. The responsible Department 
official shall specify the form of the 
foregoing assurance for such program 
or activity, and the extent to which 
like assurances will be required of sub-
grantees, contractors and subcontrac-
tors, transferees, successors in inter-
est, and other participants in the pro-
gram or activity. Any such assurance 
shall include provisions which give the 
United States a right to seek its judi-
cial enforcement. 

(2) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, acquired through a pro-
gram of Federal financial assistance 
the instrument effecting any disposi-
tion by the recipient of such real prop-
erty, structures or improvements 
thereon, or interests therein, shall con-
tain a covenant running with the land 
assuring nondiscrimination for the pe-
riod during which the real property is 
used for a purpose for which the Fed-
eral financial assistance is extended or 
for another purpose involving the pro-
vision of similar services or benefits. In 
the case where Federal financial assist-
ance is provided in the form of a trans-
fer of real property or interests therein 
from the Federal Government, the in-
strument effecting or recording the 
transfer shall contain such a covenant. 

(3) In program receiving Federal fi-
nancial assistance in the form, or for 
the acquisition, of real property or an 
interest in real property, to the extent 
that rights to space on, over, or under 
any such property are included as part 
of the program receiving such assist-
ance, the nondiscrimination require-
ments of this part 1 shall extend to any 
facility located wholly or in part in 
such space. 

(b) Preexisting contracts—funds not dis-
bursed. In any case where a contract for 
Federal financial assistance, to carry 
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out a program or activity to which this 
part 1 applies, has been executed prior 
to January 3, 1965, and the funds have 
not been fully disbursed by the Depart-
ment, the responsible Department offi-
cial shall, where necessary to effec-
tuate the purposes of this part 1, re-
quire an assurance similar to that pro-
vided in paragraph (a) of this section as 
a condition to the disbursement of fur-
ther funds. 

(c) Preexisting contracts—periodic pay-
ments. In any case where a contract for 
Federal financial assistance, to carry 
out a program or activity to which this 
part 1 applies, has been executed prior 
to January 3, 1965, and provides for 
periodic payments for the continuation 
of the program or activity, the recipi-
ent shall, in connection with the first 
application for such periodic payments 
on or after January 3, 1965: (1) Submit 
a statement that the program or activ-
ity is being conducted in compliance 
with all requirements imposed by or 
pursuant to this part 1 and (2) provide 
such methods of administration for the 
program or activity as are found by the 
responsible Department official to give 
reasonable assurance that the recipient 
will comply with all requirements im-
posed by or pursuant to this part 1. 

(d) Assurances from institutions. (1) In 
the case of any application for Federal 
financial assistance to an institution of 
higher education, the assurance re-
quired by this section shall extend to 
admission practices and to all other 
practices relating to the treatment of 
students. 

(2) The assurance required with re-
spect to an institution of higher edu-
cation, hospital, or any other institu-
tion, insofar as the assurance relates to 
the institution’s practices with respect 
to admission or other treatment of per-
sons as students, patients, or clients of 
the institution or to the opportunity to 
participate in the provision of services 
or other benefits to such persons, shall 
be applicable to the entire institution 
unless the applicant establishes, to the 
satisfaction of the responsible Depart-
ment official, that the institution’s 
practices in designated parts or pro-
grams of the institution will in no way 
affect its practices in the program of 
the institution for which Federal finan-
cial assistance is sought, or the bene-

ficiaries of or participants in such pro-
gram. If in any such case the assist-
ance sought is for the construction of a 
facility or part of a facility, the assur-
ance shall in any event extend to the 
entire facility and to facilities oper-
ated in connection therewith. 

(e) Elementary and secondary schools. 
The requirements of this section with 
respect to any elementary or secondary 
school or school system shall be 
deemed to be satisfied if such school or 
school system (1) is subject to a final 
order of a court of the United States 
for the desegregation of such school or 
school system, and provides an assur-
ance that it will comply with such 
order, including any future modifica-
tion of such order, or (2) submits a plan 
for the desegregation of such school or 
school system which the responsible of-
ficial of the Department of Health and 
Human Services determines is ade-
quate to accomplish the purposes of 
the Act and this part 1 within the ear-
liest practicable time, and provides 
reasonable assurance that it will carry 
out such plan. 

[38 FR 17949, July 5, 1973, as amended at 50 
FR 9269, Mar. 7, 1985] 

§ 1.6 Compliance information. 
(a) Cooperation and assistance. The re-

sponsible Department official and each 
Department official who by law or del-
egation has the principal responsibility 
within the Department for the admin-
istration of any law extending finan-
cial assistance subject to this part 1 
shall to the fullest extent practicable 
seek the cooperation of recipients in 
obtaining compliance with this part 1 
and shall provide assistance and guid-
ance to recipients to help them comply 
voluntarily with this part 1. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
the responsible Department official or 
his designee timely, complete, and ac-
curate compliance reports at such 
times, and in such form and containing 
such information, as the responsible 
Department official or his designee 
may determine to be necessary to en-
able him to ascertain whether the re-
cipient has complied or is complying 
with this part 1. In general, recipients 
should have available for the depart-
ment racial and ethnic data showing 
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the extent to which members of minor-
ity groups are beneficiaries of federally 
assisted programs. 

(c) Access to sources of information. 
Each recipient shall permit access by 
the responsible Department official or 
his designee during normal business 
hours to such of its books, records, ac-
counts, and other sources of informa-
tion, and its facilities as may be perti-
nent to ascertain compliance with this 
part 1. Where any information required 
of a recipient is in the exclusive posses-
sion of any other agency, institution, 
or person and this agency, institution, 
or person shall fail or refuse to furnish 
this information, the recipient shall so 
certify in its report and shall set forth 
what efforts it has made to obtain the 
information. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this part 1 and its applicability to the 
program or activity under which the 
recipient receives Federal financial as-
sistance, and make such information 
available to them in such manner, as 
the responsible Department official 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by the Act and this 
part 1. 

§ 1.7 Conduct of investigations. 
(a) Periodic compliance reviews. The re-

sponsible Department official or his 
designee shall from time to time re-
view the practices of recipients to de-
termine whether they are complying 
with this part 1. 

(b) Complaints. Any person who be-
lieves himself or any specific class of 
persons to be subjected to discrimina-
tion prohibited by this part 1 may by 
himself or by a representative file with 
the responsible Department official or 
his designee a written complaint. A 
complaint must be filed not later than 
180 days from the date of the alleged 
discrimination, unless the time for fil-
ing is extended by the responsible De-
partment official or his designee. 

(c) Investigations. The responsible De-
partment official or his designee shall 
make a prompt investigation whenever 
a compliance review, report, com-

plaint, or any other information indi-
cates a possible failure to comply with 
this part 1. The investigation should 
include, where appropriate, a review of 
the pertinent practices and policies of 
the recipient, the circumstances under 
which the possible noncompliance with 
this part 1 occurred, and other factors 
relevant to a determination as to 
whether the recipient has failed to 
comply with this part . 

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c) 
of this section indicates a failure to 
comply with this part 1, the respon-
sible Department official or his des-
ignee will so inform the recipient and 
the matter will be resolved by informal 
means whenever possible. If it has been 
determined that the matter cannot be 
resolved by informal means, action will 
be taken as provided for in § 1.8. 

(2) If an investigation does not war-
rant action pursuant to paragraph 
(d)(1) of this section the responsible 
Department official or his designee will 
so inform the recipient and the com-
plainant, if any, in writing. 

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any person for the 
purpose of interfering with any right or 
privilege secured by title VI of the Act 
or this part 1, or because he has made 
a complaint, testified, assisted, or par-
ticipated in any manner in an inves-
tigation, proceeding, or hearing under 
this part. The identity of complainants 
shall be kept confidential except to the 
extent necessary to carry out the pur-
poses of this part, including the con-
duct of any investigation, hearing, or 
judicial proceeding arising thereunder. 

§ 1.8 Procedure for effecting compli-
ance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part 1, and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 
compliance with this part 1 may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance, or 
by any other means authorized by law. 
Such other means may include, but are 
not limited to: (1) A reference to the 
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Department of Justice with a rec-
ommendation that appropriate pro-
ceedings be brought to enforce any 
rights of the United States under any 
law of the United States (including 
other titles of the Act), or any assur-
ance or other contractual undertaking, 
and (2) any applicable proceeding under 
State or local law. 

(b) Noncompliance with § 1.5. If an ap-
plicant fails or refuses to furnish an as-
surance required under § 1.5 or other-
wise fails or refuses to comply with the 
requirement imposed by or pursuant to 
that section, Federal financial assist-
ance may be refused in accordance with 
the procedures of paragraph (c) of this 
section. The Department shall not be 
required to provide assistance in such a 
case during the pendency of the admin-
istrative proceedings under such para-
graph, except that the Department 
shall continue assistance during the 
pendency of such proceedings where 
such assistance is due and payable pur-
suant to a contract therefor approved 
prior to January 3, 1965. 

(c) Termination of or refusal to grant or 
to continue Federal financial assistance. 
No order suspending, terminating, or 
refusing to grant or continue Federal 
financial assistance shall become effec-
tive until (1) the responsible Depart-
ment official has advised the applicant 
or recipient of his failure to comply 
and has determined that compliance 
cannot be secured by voluntary means, 
(2) there has been an express finding on 
the record, after opportunity for hear-
ing, of a failure by the applicant or re-
cipient to comply with a requirement 
imposed by or pursuant to this part 1, 
(3) the action has been approved by the 
Secretary, and (4) the expiration of 30 
days after the Secretary has filed with 
the committees of the House and Sen-
ate having legislative jurisdiction over 
the program or activity involved a full 
written report of the circumstances 
and the grounds for such action. Any 
action to suspend or terminate or to 
refuse to grant or to continue Federal 
financial assistance shall be limited to 
the particular political entity, or part 
thereof, or other recipient as to whom 
such a finding has been made and shall 
be limited in its effect to the par-
ticular program, or part thereof, in 

which such noncompliance has been so 
found. 

(d) Other means authorized by law. No 
action to effect compliance by any 
other means authorized by law shall be 
taken until (1) the responsible Depart-
ment official has determined that com-
pliance cannot be secured by voluntary 
means, (2) the recipient or other person 
has been notified of its failure to com-
ply and of the action to be taken to ef-
fect compliance, and (3) the expiration 
of at least 10 days from the mailing of 
such notice to the applicant or recipi-
ent. During this period of at least 10 
days additional efforts shall be made to 
persuade the applicant or recipient to 
comply with this part 1 and to take 
such corrective action as may be ap-
propriate. 

§ 1.9 Hearings. 

(a) Opportunity for hearing. Whenever 
an opportunity for a hearing is re-
quired by § 1.8(c), reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This 
notice shall advise the applicant or re-
cipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion, and either: 

(1) Fix a date not less than 20 days 
after the date of such notice within 
which the applicant or recipient may 
request of the responsible Department 
official that the matter be scheduled 
for hearing, or (2) advise the applicant 
or recipient that the matter in ques-
tion has been set down for hearing at a 
stated time and place. The time and 
place so fixed shall be reasonable and 
shall be subject to change for cause. 
The complainant, if any, shall be ad-
vised of the time and place of the hear-
ing. An applicant or recipient may 
waive a hearing and submit written in-
formation and argument for the record. 
The failure of an applicant or recipient 
to request a hearing under this para-
graph (a) or to appear at a hearing for 
which a date has been set shall be 
deemed to be a waiver of the right to a 
hearing under section 602 of the Act 
and § 1.8(c) and consent to the making 
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of a decision on the basis of such infor-
mation as is available. 

(b) Hearing procedures. Hearings shall 
be conducted in accordance with 24 
CFR part 180. 

[38 FR 17949, July 5, 1973, as amended at 61 
FR 52217, Oct. 4, 1996] 

§ 1.10 Effect on other regulations; 
forms and instructions. 

(a) Effect on other regulations. All reg-
ulations, orders, or like directions 
heretofore issued by any officer of the 
Department which impose require-
ments designed to prohibit any dis-
crimination against persons on the 
ground of race, color, or national ori-
gin under any program or activity to 
which this part applies, and which au-
thorize the suspension or termination 
of or refusal to grant or to continue 
Federal financial assistance to any ap-
plicant or recipient for failure to com-
ply with such requirements, are hereby 
superseded to the extent that such dis-
crimination is prohibited by this part, 
except that nothing in this part shall 
be deemed to relieve any person of any 
obligation assumed or imposed under 
any such superseded regulation, order, 
instruction, or like direction prior to 
January 3, 1965. Nothing in this part, 
however, shall be deemed to supersede 
any of the following (including future 
amendments thereof): 

(1) Executive Orders 11246 and 11375 
and regulations issued thereunder, or 

(2) Executive Order 11063 and regula-
tions issued thereunder, or any other 
order, regulations or instructions, inso-
far as such order, regulations, or in-
structions, prohibit discrimination on 
the ground of race, color, or national 
origin in any program or activity or 
situation to which this part is inappli-
cable, or prohibit discrimination on 
any other ground. 

(b) Forms and instructions. The re-
sponsible Department official shall as-
sure that forms and detailed instruc-
tions and procedures for effectuating 
this part are issued and promptly made 
available to interested persons. 

(c) Supervision and coordination. The 
Secretary may from time to time as-
sign to officials of the Department, or 
to officials of other departments or 
agencies of the Government with the 
consent of such department or agency, 

responsibilities in connection with the 
effectuation of the purposes of title VI 
of the Act and this part (other than re-
sponsibility for final decision as pro-
vided in § 1.10), including the achieve-
ment of effective coordination and 
maximum uniformity within the De-
partment and within the Executive 
Branch of the Government in the appli-
cation of title VI and this part to simi-
lar programs or activities and in simi-
lar situations. Any action taken, deter-
mination made, or requirement im-
posed by an official of another depart-
ment or agency acting pursuant to an 
assignment of responsibility under this 
paragraph shall have the same effect as 
though such action had been taken by 
the responsible official of this Depart-
ment. 

[38 FR 17949, July 5, 1973. Redesignated at 61 
FR 52217, Oct. 4, 1996] 

PART 3—NONDISCRIMINATION ON 
THE BASIS OF SEX IN EDUCATION 
PROGRAMS OR ACTIVITIES RE-
CEIVING FEDERAL FINANCIAL 
ASSISTANCE 

Subpart A—Introduction 

Sec. 
3.100 Purpose and effective date. 
3.105 Definitions. 
3.110 Remedial and affirmative action and 

self-evaluation. 
3.115 Assurance required. 
3.120 Transfers of property. 
3.125 Effect of other requirements. 
3.130 Effect of employment opportunities. 
3.135 Designation of responsible employee 

and adoption of grievance procedures. 
3.140 Dissemination of policy. 

Subpart B—Coverage 

3.200 Application. 
3.205 Educational institutions and other en-

tities controlled by religious organiza-
tions. 

3.210 Military and merchant marine edu-
cational institutions. 

3.215 Membership practices of certain orga-
nizations. 

3.220 Admissions. 
3.225 Educational institutions eligible to 

submit transition plans. 
3.230 Transition plans. 
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3.235 Statutory amendments. 

Subpart C—Discrimination on the Basis of 
Sex in Admission and Recruitment Pro-
hibited 

3.300 Admission. 
3.305 Preference in admission. 
3.310 Recruitment. 

Subpart D—Discrimination on the Basis of 
Sex in Education Programs or Activities 
Prohibited 

3.400 Education programs or activities. 
3.405 Housing. 
3.410 Comparable facilities. 
3.415 Access to course offerings. 
3.420 Access to schools operated by LEAs. 
3.425 Counseling and use of appraisal and 

counseling materials. 
3.430 Financial assistance. 
3.435 Employment assistance to students. 
3.440 Health and insurance benefits and 

services. 
3.445 Marital or parental status. 
3.450 Athletics. 
3.455 Textbooks and curricular material. 

Subpart E—Discrimination on the Basis of 
Sex in Employment in Education Pro-
grams or Activities Prohibited 

3.500 Employment. 
3.505 Employment criteria. 
3.510 Recruitment. 
3.515 Compensation. 
3.520 Job classification and structure. 
3.525 Fringe benefits. 
3.530 Marital or parental status. 
3.535 Effect of state or local law or other re-

quirements. 
3.540 Advertising. 
3.545 Pre-employment inquiries. 
3.550 Sex as a bona fide occupational quali-

fication. 

Subpart F—Procedures 

3.600 Notice of covered programs. 
3.605 Enforcement procedures. 

AUTHORITY: 20 U.S.C. 1681, 1682, 1683, 1685, 
1686, 1687, 1688. 

SOURCE: 65 FR 52865, 52879, Aug. 30, 2000, un-
less otherwise noted. 

Subpart A—Introduction 
§ 3.100 Purpose and effective date. 

The purpose of these Title IX regula-
tions is to effectuate Title IX of the 
Education Amendments of 1972, as 
amended (except sections 904 and 906 of 
those Amendments) (20 U.S.C. 1681, 
1682, 1683, 1685, 1686, 1687, 1688), which is 

designed to eliminate (with certain ex-
ceptions) discrimination on the basis of 
sex in any education program or activ-
ity receiving Federal financial assist-
ance, whether or not such program or 
activity is offered or sponsored by an 
educational institution as defined in 
these Title IX regulations. The effec-
tive date of these Title IX regulations 
shall be September 29, 2000. 

§ 3.105 Definitions. 
As used in these Title IX regulations, 

the term: 
Administratively separate unit means a 

school, department, or college of an 
educational institution (other than a 
local educational agency) admission to 
which is independent of admission to 
any other component of such institu-
tion. 

Admission means selection for part- 
time, full-time, special, associate, 
transfer, exchange, or any other enroll-
ment, membership, or matriculation in 
or at an education program or activity 
operated by a recipient. 

Applicant means one who submits an 
application, request, or plan required 
to be approved by an official of the 
Federal agency that awards Federal fi-
nancial assistance, or by a recipient, as 
a condition to becoming a recipient. 

Designated agency official means As-
sistant Secretary for Fair Housing and 
Equal Opportunity. 

Educational institution means a local 
educational agency (LEA) as defined by 
20 U.S.C. 8801(18), a preschool, a private 
elementary or secondary school, or an 
applicant or recipient that is an insti-
tution of graduate higher education, an 
institution of undergraduate higher 
education, an institution of profes-
sional education, or an institution of 
vocational education, as defined in this 
section. 

Federal financial assistance means any 
of the following, when authorized or 
extended under a law administered by 
the Federal agency that awards such 
assistance: 

(1) A grant or loan of Federal finan-
cial assistance, including funds made 
available for: 

(i) The acquisition, construction, ren-
ovation, restoration, or repair of a 
building or facility or any portion 
thereof; and 
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(ii) Scholarships, loans, grants, 
wages, or other funds extended to any 
entity for payment to or on behalf of 
students admitted to that entity, or 
extended directly to such students for 
payment to that entity. 

(2) A grant of Federal real or per-
sonal property or any interest therein, 
including surplus property, and the 
proceeds of the sale or transfer of such 
property, if the Federal share of the 
fair market value of the property is 
not, upon such sale or transfer, prop-
erly accounted for to the Federal Gov-
ernment. 

(3) Provision of the services of Fed-
eral personnel. 

(4) Sale or lease of Federal property 
or any interest therein at nominal con-
sideration, or at consideration reduced 
for the purpose of assisting the recipi-
ent or in recognition of public interest 
to be served thereby, or permission to 
use Federal property or any interest 
therein without consideration. 

(5) Any other contract, agreement, or 
arrangement that has as one of its pur-
poses the provision of assistance to any 
education program or activity, except 
a contract of insurance or guaranty. 

Institution of graduate higher edu-
cation means an institution that: 

(1) Offers academic study beyond the 
bachelor of arts or bachelor of science 
degree, whether or not leading to a cer-
tificate of any higher degree in the lib-
eral arts and sciences; 

(2) Awards any degree in a profes-
sional field beyond the first profes-
sional degree (regardless of whether 
the first professional degree in such 
field is awarded by an institution of 
undergraduate higher education or pro-
fessional education); or 

(3) Awards no degree and offers no 
further academic study, but operates 
ordinarily for the purpose of facili-
tating research by persons who have 
received the highest graduate degree in 
any field of study. 

Institution of professional education 
means an institution (except any insti-
tution of undergraduate higher edu-
cation) that offers a program of aca-
demic study that leads to a first profes-
sional degree in a field for which there 
is a national specialized accrediting 
agency recognized by the Secretary of 
Education. 

Institution of undergraduate higher 
education means: 

(1) An institution offering at least 
two but less than four years of college- 
level study beyond the high school 
level, leading to a diploma or an asso-
ciate degree, or wholly or principally 
creditable toward a baccalaureate de-
gree; or 

(2) An institution offering academic 
study leading to a baccalaureate de-
gree; or 

(3) An agency or body that certifies 
credentials or offers degrees, but that 
may or may not offer academic study. 

Institution of vocational education 
means a school or institution (except 
an institution of professional or grad-
uate or undergraduate higher edu-
cation) that has as its primary purpose 
preparation of students to pursue a 
technical, skilled, or semiskilled occu-
pation or trade, or to pursue study in a 
technical field, whether or not the 
school or institution offers certificates, 
diplomas, or degrees and whether or 
not it offers full-time study. 

Recipient means any State or polit-
ical subdivision thereof, or any instru-
mentality of a State or political sub-
division thereof, any public or private 
agency, institution, or organization, or 
other entity, or any person, to whom 
Federal financial assistance is ex-
tended directly or through another re-
cipient and that operates an education 
program or activity that receives such 
assistance, including any subunit, suc-
cessor, assignee, or transferee thereof. 

Student means a person who has 
gained admission. 

Title IX means Title IX of the Edu-
cation Amendments of 1972, Public Law 
92–318, 86 Stat. 235, 373 (codified as 
amended at 20 U.S.C. 1681–1688) (except 
sections 904 and 906 thereof), as amend-
ed by section 3 of Public Law 93–568, 88 
Stat. 1855, by section 412 of the Edu-
cation Amendments of 1976, Public Law 
94–482, 90 Stat. 2234, and by Section 3 of 
Public Law 100–259, 102 Stat. 28, 28–29 
(20 U.S.C. 1681, 1682, 1683, 1685, 1686, 1687, 
1688). 

Title IX regulations means the provi-
sions set forth at §§ 3.100 through 3.605. 

Transition plan means a plan subject 
to the approval of the Secretary of 
Education pursuant to section 901(a)(2) 
of the Education Amendments of 1972, 
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20 U.S.C. 1681(a)(2), under which an edu-
cational institution operates in mak-
ing the transition from being an edu-
cational institution that admits only 
students of one sex to being one that 
admits students of both sexes without 
discrimination. 

[65 FR 52865, 52879, Aug. 30, 2000, as amended 
at 65 FR 52880, Aug. 30, 2000] 

§ 3.110 Remedial and affirmative ac-
tion and self-evaluation. 

(a) Remedial action. If the designated 
agency official finds that a recipient 
has discriminated against persons on 
the basis of sex in an education pro-
gram or activity, such recipient shall 
take such remedial action as the des-
ignated agency official deems nec-
essary to overcome the effects of such 
discrimination. 

(b) Affirmative action. In the absence 
of a finding of discrimination on the 
basis of sex in an education program or 
activity, a recipient may take affirma-
tive action consistent with law to over-
come the effects of conditions that re-
sulted in limited participation therein 
by persons of a particular sex. Nothing 
in these Title IX regulations shall be 
interpreted to alter any affirmative ac-
tion obligations that a recipient may 
have under Executive Order 11246, 3 
CFR, 1964–1965 Comp., p. 339; as amend-
ed by Executive Order 11375, 3 CFR, 
1966–1970 Comp., p. 684; as amended by 
Executive Order 11478, 3 CFR, 1966–1970 
Comp., p. 803; as amended by Executive 
Order 12086, 3 CFR, 1978 Comp., p. 230; 
as amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264. 

(c) Self-evaluation. Each recipient 
education institution shall, within one 
year of September 29, 2000: 

(1) Evaluate, in terms of the require-
ments of these Title IX regulations, its 
current policies and practices and the 
effects thereof concerning admission of 
students, treatment of students, and 
employment of both academic and non- 
academic personnel working in connec-
tion with the recipient’s education pro-
gram or activity; 

(2) Modify any of these policies and 
practices that do not or may not meet 
the requirements of these Title IX reg-
ulations; and 

(3) Take appropriate remedial steps 
to eliminate the effects of any dis-

crimination that resulted or may have 
resulted from adherence to these poli-
cies and practices. 

(d) Availability of self-evaluation and 
related materials. Recipients shall main-
tain on file for at least three years fol-
lowing completion of the evaluation re-
quired under paragraph (c) of this sec-
tion, and shall provide to the des-
ignated agency official upon request, a 
description of any modifications made 
pursuant to paragraph (c)(2) of this sec-
tion and of any remedial steps taken 
pursuant to paragraph (c)(3) of this sec-
tion. 

§ 3.115 Assurance required. 

(a) General. Either at the application 
stage or the award stage, Federal agen-
cies must ensure that applications for 
Federal financial assistance or awards 
of Federal financial assistance contain, 
be accompanied by, or be covered by a 
specifically identified assurance from 
the applicant or recipient, satisfactory 
to the designated agency official, that 
each education program or activity op-
erated by the applicant or recipient 
and to which these Title IX regulations 
apply will be operated in compliance 
with these Title IX regulations. An as-
surance of compliance with these Title 
IX regulations shall not be satisfactory 
to the designated agency official if the 
applicant or recipient to whom such as-
surance applies fails to commit itself 
to take whatever remedial action is 
necessary in accordance with § 3.110(a) 
to eliminate existing discrimination on 
the basis of sex or to eliminate the ef-
fects of past discrimination whether 
occurring prior to or subsequent to the 
submission to the designated agency 
official of such assurance. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended to provide real property or 
structures thereon, such assurance 
shall obligate the recipient or, in the 
case of a subsequent transfer, the 
transferee, for the period during which 
the real property or structures are used 
to provide an education program or ac-
tivity. 

(2) In the case of Federal financial as-
sistance extended to provide personal 
property, such assurance shall obligate 
the recipient for the period during 
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which it retains ownership or posses-
sion of the property. 

(3) In all other cases such assurance 
shall obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Form. (1) The assurances required 
by paragraph (a) of this section, which 
may be included as part of a document 
that addresses other assurances or obli-
gations, shall include that the appli-
cant or recipient will comply with all 
applicable Federal statutes relating to 
nondiscrimination. These include but 
are not limited to: Title IX of the Edu-
cation Amendments of 1972, as amend-
ed (20 U.S.C. 1681–1683, 1685–1688). 

(2) The designated agency official 
will specify the extent to which such 
assurances will be required of the ap-
plicant’s or recipient’s subgrantees, 
contractors, subcontractors, trans-
ferees, or successors in interest. 

§ 3.120 Transfers of property. 
If a recipient sells or otherwise trans-

fers property financed in whole or in 
part with Federal financial assistance 
to a transferee that operates any edu-
cation program or activity, and the 
Federal share of the fair market value 
of the property is not upon such sale or 
transfer properly accounted for to the 
Federal Government, both the trans-
feror and the transferee shall be 
deemed to be recipients, subject to the 
provisions of §§ 3.205 through 3.235(a). 

§ 3.125 Effect of other requirements. 
(a) Effect of other Federal provisions. 

The obligations imposed by these Title 
IX regulations are independent of, and 
do not alter, obligations not to dis-
criminate on the basis of sex imposed 
by Executive Order 11246, 3 CFR, 1964– 
1965 Comp., p. 339; as amended by Exec-
utive Order 11375, 3 CFR, 1966–1970 
Comp., p. 684; as amended by Executive 
Order 11478, 3 CFR, 1966–1970 Comp., p. 
803; as amended by Executive Order 
12087, 3 CFR, 1978 Comp., p. 230; as 
amended by Executive Order 12107, 3 
CFR, 1978 Comp., p. 264; sections 704 
and 855 of the Public Health Service 
Act (42 U.S.C. 295m, 298b-2); Title VII of 
the Civil Rights Act of 1964 (42 U.S.C. 
2000e et seq.); the Equal Pay Act of 1963 
(29 U.S.C. 206); and any other Act of 
Congress or Federal regulation. 

(b) Effect of State or local law or other 
requirements. The obligation to comply 
with these Title IX regulations is not 
obviated or alleviated by any State or 
local law or other requirement that 
would render any applicant or student 
ineligible, or limit the eligibility of 
any applicant or student, on the basis 
of sex, to practice any occupation or 
profession. 

(c) Effect of rules or regulations of pri-
vate organizations. The obligation to 
comply with these Title IX regulations 
is not obviated or alleviated by any 
rule or regulation of any organization, 
club, athletic or other league, or asso-
ciation that would render any appli-
cant or student ineligible to partici-
pate or limit the eligibility or partici-
pation of any applicant or student, on 
the basis of sex, in any education pro-
gram or activity operated by a recipi-
ent and that receives Federal financial 
assistance. 

§ 3.130 Effect of employment opportu-
nities. 

The obligation to comply with these 
Title IX regulations is not obviated or 
alleviated because employment oppor-
tunities in any occupation or profes-
sion are or may be more limited for 
members of one sex than for members 
of the other sex. 

§ 3.135 Designation of responsible em-
ployee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
Each recipient shall designate at least 
one employee to coordinate its efforts 
to comply with and carry out its re-
sponsibilities under these Title IX reg-
ulations, including any investigation of 
any complaint communicated to such 
recipient alleging its noncompliance 
with these Title IX regulations or al-
leging any actions that would be pro-
hibited by these Title IX regulations. 
The recipient shall notify all its stu-
dents and employees of the name, of-
fice address, and telephone number of 
the employee or employees appointed 
pursuant to this paragraph. 

(b) Complaint procedure of recipient. A 
recipient shall adopt and publish griev-
ance procedures providing for prompt 
and equitable resolution of student and 
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employee complaints alleging any ac-
tion that would be prohibited by these 
Title IX regulations. 

§ 3.140 Dissemination of policy. 
(a) Notification of policy. (1) Each re-

cipient shall implement specific and 
continuing steps to notify applicants 
for admission and employment, stu-
dents and parents of elementary and 
secondary school students, employees, 
sources of referral of applicants for ad-
mission and employment, and all 
unions or professional organizations 
holding collective bargaining or profes-
sional agreements with the recipient, 
that it does not discriminate on the 
basis of sex in the educational pro-
grams or activities that it operates, 
and that it is required by Title IX and 
these Title IX regulations not to dis-
criminate in such a manner. Such noti-
fication shall contain such informa-
tion, and be made in such manner, as 
the designated agency official finds 
necessary to apprise such persons of 
the protections against discrimination 
assured them by Title IX and these 
Title IX regulations, but shall state at 
least that the requirement not to dis-
criminate in education programs or ac-
tivities extends to employment there-
in, and to admission thereto unless 
§§ 3.300 through 3.310 do not apply to 
the recipient, and that inquiries con-
cerning the application of Title IX and 
these Title IX regulations to such re-
cipient may be referred to the em-
ployee designated pursuant to § 3.135, or 
to the designated agency official. 

(2) Each recipient shall make the ini-
tial notification required by paragraph 
(a)(1) of this section within 90 days of 
September 29, 2000 or of the date these 
Title IX regulations first apply to such 
recipient, whichever comes later, 
which notification shall include publi-
cation in: 

(i) Newspapers and magazines oper-
ated by such recipient or by student, 
alumnae, or alumni groups for or in 
connection with such recipient; and 

(ii) Memoranda or other written com-
munications distributed to every stu-
dent and employee of such recipient. 

(b) Publications. (1) Each recipient 
shall prominently include a statement 
of the policy described in paragraph (a) 
of this section in each announcement, 

bulletin, catalog, or application form 
that it makes available to any person 
of a type, described in paragraph (a) of 
this section, or which is otherwise used 
in connection with the recruitment of 
students or employees. 

(2) A recipient shall not use or dis-
tribute a publication of the type de-
scribed in paragraph (b)(1) of this sec-
tion that suggests, by text or illustra-
tion, that such recipient treats appli-
cants, students, or employees dif-
ferently on the basis of sex except as 
such treatment is permitted by these 
Title IX regulations. 

(c) Distribution. Each recipient shall 
distribute without discrimination on 
the basis of sex each publication de-
scribed in paragraph (b)(1) of this sec-
tion, and shall apprise each of its ad-
mission and employment recruitment 
representatives of the policy of non-
discrimination described in paragraph 
(a) of this section, and shall require 
such representatives to adhere to such 
policy. 

Subpart B—Coverage 
§ 3.200 Application. 

Except as provided in §§ 3.205 through 
3.235(a), these Title IX regulations 
apply to every recipient and to each 
education program or activity operated 
by such recipient that receives Federal 
financial assistance. 

§ 3.205 Educational institutions and 
other entities controlled by reli-
gious organizations. 

(a) Exemption. These Title IX regula-
tions do not apply to any operation of 
an educational institution or other en-
tity that is controlled by a religious 
organization to the extent that appli-
cation of these Title IX regulations 
would not be consistent with the reli-
gious tenets of such organization. 

(b) Exemption claims. An educational 
institution or other entity that wishes 
to claim the exemption set forth in 
paragraph (a) of this section shall do so 
by submitting in writing to the des-
ignated agency official a statement by 
the highest-ranking official of the in-
stitution, identifying the provisions of 
these Title IX regulations that conflict 
with a specific tenet of the religious or-
ganization. 
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§ 3.210 Military and merchant marine 
educational institutions. 

These Title IX regulations do not 
apply to an educational institution 
whose primary purpose is the training 
of individuals for a military service of 
the United States or for the merchant 
marine. 

§ 3.215 Membership practices of cer-
tain organizations. 

(a) Social fraternities and sororities. 
These Title IX regulations do not apply 
to the membership practices of social 
fraternities and sororities that are ex-
empt from taxation under section 
501(a) of the Internal Revenue Code of 
1954, 26 U.S.C. 501(a), the active mem-
bership of which consists primarily of 
students in attendance at institutions 
of higher education. 

(b) YMCA, YWCA, Girl Scouts, Boy 
Scouts, and Camp Fire Girls. These Title 
IX regulations do not apply to the 
membership practices of the Young 
Men’s Christian Association (YMCA), 
the Young Women’s Christian Associa-
tion (YWCA), the Girl Scouts, the Boy 
Scouts, and Camp Fire Girls. 

(c) Voluntary youth service organiza-
tions. These Title IX regulations do not 
apply to the membership practices of a 
voluntary youth service organization 
that is exempt from taxation under 
section 501(a) of the Internal Revenue 
Code of 1954, 26 U.S.C. 501(a), and the 
membership of which has been tradi-
tionally limited to members of one sex 
and principally to persons of less than 
nineteen years of age. 

§ 3.220 Admissions. 
(a) Admissions to educational insti-

tutions prior to June 24, 1973, are not 
covered by these Title IX regulations. 

(b) Administratively separate units. For 
the purposes only of this section, 
§§ 3.225 and 3.230, and §§ 3.300 through 
3.310, each administratively separate 
unit shall be deemed to be an edu-
cational institution. 

(c) Application of §§ 3.300 through 3.310. 
Except as provided in paragraphs (d) 
and (e) of this section, §§ 3.300 through 
3.310 apply to each recipient. A recipi-
ent to which §§ 3.300 through 3.310 apply 
shall not discriminate on the basis of 
sex in admission or recruitment in vio-
lation of §§ 3.300 through 3.310. 

(d) Educational institutions. Except as 
provided in paragraph (e) of this sec-
tion as to recipients that are edu-
cational institutions, §§ 3.300 through 
3.310 apply only to institutions of voca-
tional education, professional edu-
cation, graduate higher education, and 
public institutions of undergraduate 
higher education. 

(e) Public institutions of undergraduate 
higher education. §§ 3.300 through 3.310 
do not apply to any public institution 
of undergraduate higher education that 
traditionally and continually from its 
establishment has had a policy of ad-
mitting students of only one sex. 

§ 3.225 Educational institutions eligi-
ble to submit transition plans. 

(a) Application. This section applies 
to each educational institution to 
which §§ 3.300 through 3.310 apply that: 

(1) Admitted students of only one sex 
as regular students as of June 23, 1972; 
or 

(2) Admitted students of only one sex 
as regular students as of June 23, 1965, 
but thereafter admitted, as regular stu-
dents, students of the sex not admitted 
prior to June 23, 1965. 

(b) Provision for transition plans. An 
educational institution to which this 
section applies shall not discriminate 
on the basis of sex in admission or re-
cruitment in violation of §§ 3.300 
through 3.310. 

§ 3.230 Transition plans. 

(a) Submission of plans. An institution 
to which § 3.225 applies and that is com-
posed of more than one administra-
tively separate unit may submit either 
a single transition plan applicable to 
all such units, or a separate transition 
plan applicable to each such unit. 

(b) Content of plans. In order to be ap-
proved by the Secretary of Education, 
a transition plan shall: 

(1) State the name, address, and Fed-
eral Interagency Committee on Edu-
cation Code of the educational institu-
tion submitting such plan, the admin-
istratively separate units to which the 
plan is applicable, and the name, ad-
dress, and telephone number of the per-
son to whom questions concerning the 
plan may be addressed. The person who 
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submits the plan shall be the chief ad-
ministrator or president of the institu-
tion, or another individual legally au-
thorized to bind the institution to all 
actions set forth in the plan. 

(2) State whether the educational in-
stitution or administratively separate 
unit admits students of both sexes as 
regular students and, if so, when it 
began to do so. 

(3) Identify and describe with respect 
to the educational institution or ad-
ministratively separate unit any obsta-
cles to admitting students without dis-
crimination on the basis of sex. 

(4) Describe in detail the steps nec-
essary to eliminate as soon as prac-
ticable each obstacle so identified and 
indicate the schedule for taking these 
steps and the individual directly re-
sponsible for their implementation. 

(5) Include estimates of the number 
of students, by sex, expected to apply 
for, be admitted to, and enter each 
class during the period covered by the 
plan. 

(c) Nondiscrimination. No policy or 
practice of a recipient to which § 3.225 
applies shall result in treatment of ap-
plicants to or students of such recipi-
ent in violation of §§ 3.300 through 3.310 
unless such treatment is necessitated 
by an obstacle identified in paragraph 
(b)(3) of this section and a schedule for 
eliminating that obstacle has been pro-
vided as required by paragraph (b)(4) of 
this section. 

(d) Effects of past exclusion. To over-
come the effects of past exclusion of 
students on the basis of sex, each edu-
cational institution to which § 3.225 ap-
plies shall include in its transition 
plan, and shall implement, specific 
steps designed to encourage individuals 
of the previously excluded sex to apply 
for admission to such institution. Such 
steps shall include instituting recruit-
ment programs that emphasize the in-
stitution’s commitment to enrolling 
students of the sex previously ex-
cluded. 

§ 3.235 Statutory amendments. 
(a) This section, which applies to all 

provisions of these Title IX regula-
tions, addresses statutory amendments 
to Title IX. 

(b) These Title IX regulations shall 
not apply to or preclude: 

(1) Any program or activity of the 
American Legion undertaken in con-
nection with the organization or oper-
ation of any Boys State conference, 
Boys Nation conference, Girls State 
conference, or Girls Nation conference; 

(2) Any program or activity of a sec-
ondary school or educational institu-
tion specifically for: 

(i) The promotion of any Boys State 
conference, Boys Nation conference, 
Girls State conference, or Girls Nation 
conference; or 

(ii) The selection of students to at-
tend any such conference; 

(3) Father-son or mother-daughter 
activities at an educational institution 
or in an education program or activity, 
but if such activities are provided for 
students of one sex, opportunities for 
reasonably comparable activities shall 
be provided to students of the other 
sex; 

(4) Any scholarship or other financial 
assistance awarded by an institution of 
higher education to an individual be-
cause such individual has received such 
award in a single-sex pageant based 
upon a combination of factors related 
to the individual’s personal appear-
ance, poise, and talent. The pageant, 
however, must comply with other non-
discrimination provisions of Federal 
law. 

(c) Program or activity or program 
means: 

(1) All of the operations of any entity 
described in paragraphs (c)(1)(i) 
through (iv) of this section, any part of 
which is extended Federal financial as-
sistance: 

(i)(A) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 

(B) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(ii)(A) A college, university, or other 
postsecondary institution, or a public 
system of higher education; or 

(B) A local educational agency (as de-
fined in section 8801 of title 20), system 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00031 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



22 

24 CFR Subtitle A (4–1–11 Edition) § 3.300 

of vocational education, or other 
school system; 

(iii)(A) An entire corporation, part-
nership, or other private organization, 
or an entire sole proprietorship— 

(1) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(2) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(B) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(iv) Any other entity that is estab-
lished by two or more of the entities 
described in paragraphs (c)(1)(i), (ii), or 
(iii) of this section. 

(2)(i) Program or activity does not in-
clude any operation of an entity that is 
controlled by a religious organization 
if the application of 20 U.S.C. 1681 to 
such operation would not be consistent 
with the religious tenets of such orga-
nization. 

(ii) For example, all of the operations 
of a college, university, or other post-
secondary institution, including but 
not limited to traditional educational 
operations, faculty and student hous-
ing, campus shuttle bus service, cam-
pus restaurants, the bookstore, and 
other commercial activities are part of 
a ‘‘program or activity’’ subject to 
these Title IX regulations if the col-
lege, university, or other institution 
receives Federal financial assistance. 

(d)(1) Nothing in these Title IX regu-
lations shall be construed to require or 
prohibit any person, or public or pri-
vate entity, to provide or pay for any 
benefit or service, including the use of 
facilities, related to an abortion. Med-
ical procedures, benefits, services, and 
the use of facilities, necessary to save 
the life of a pregnant woman or to ad-
dress complications related to an abor-
tion are not subject to this section. 

(2) Nothing in this section shall be 
construed to permit a penalty to be im-
posed on any person or individual be-
cause such person or individual is seek-
ing or has received any benefit or serv-
ice related to a legal abortion. Accord-

ingly, subject to paragraph (d)(1) of 
this section, no person shall be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, employment, or other edu-
cational program or activity operated 
by a recipient that receives Federal fi-
nancial assistance because such indi-
vidual has sought or received, or is 
seeking, a legal abortion, or any ben-
efit or service related to a legal abor-
tion. 

Subpart C—Discrimination on the 
Basis of Sex in Admission and 
Recruitment Prohibited 

§ 3.300 Admission. 
(a) General. No person shall, on the 

basis of sex, be denied admission, or be 
subjected to discrimination in admis-
sion, by any recipient to which §§ 3.300 
through 3.310 apply, except as provided 
in §§ 3.225 and 3.230. 

(b) Specific prohibitions. (1) In deter-
mining whether a person satisfies any 
policy or criterion for admission, or in 
making any offer of admission, a re-
cipient to which §§ 3.300 through 3.310 
apply shall not: 

(i) Give preference to one person over 
another on the basis of sex, by ranking 
applicants separately on such basis, or 
otherwise; 

(ii) Apply numerical limitations upon 
the number or proportion of persons of 
either sex who may be admitted; or 

(iii) Otherwise treat one individual 
differently from another on the basis of 
sex. 

(2) A recipient shall not administer 
or operate any test or other criterion 
for admission that has a disproportion-
ately adverse effect on persons on the 
basis of sex unless the use of such test 
or criterion is shown to predict validly 
success in the education program or ac-
tivity in question and alternative tests 
or criteria that do not have such a dis-
proportionately adverse effect are 
shown to be unavailable. 

(c) Prohibitions relating to marital or 
parental status. In determining whether 
a person satisfies any policy or cri-
terion for admission, or in making any 
offer of admission, a recipient to which 
§§ 3.300 through 3.310 apply: 
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(1) Shall not apply any rule con-
cerning the actual or potential paren-
tal, family, or marital status of a stu-
dent or applicant that treats persons 
differently on the basis of sex; 

(2) Shall not discriminate against or 
exclude any person on the basis of 
pregnancy, childbirth, termination of 
pregnancy, or recovery therefrom, or 
establish or follow any rule or practice 
that so discriminates or excludes; 

(3) Subject to § 3.235(d), shall treat 
disabilities related to pregnancy, child-
birth, termination of pregnancy, or re-
covery therefrom in the same manner 
and under the same policies as any 
other temporary disability or physical 
condition; and 

(4) Shall not make pre-admission in-
quiry as to the marital status of an ap-
plicant for admission, including wheth-
er such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 
A recipient may make pre-admission 
inquiry as to the sex of an applicant for 
admission, but only if such inquiry is 
made equally of such applicants of both 
sexes and if the results of such inquiry 
are not used in connection with dis-
crimination prohibited by these Title 
IX regulations. 

§ 3.305 Preference in admission. 
A recipient to which §§ 3.300 through 

3.310 apply shall not give preference to 
applicants for admission, on the basis 
of attendance at any educational insti-
tution or other school or entity that 
admits as students only or predomi-
nantly members of one sex, if the giv-
ing of such preference has the effect of 
discriminating on the basis of sex in 
violation of §§ 3.300 through 3.310. 

§ 3.310 Recruitment. 
(a) Nondiscriminatory recruitment. A 

recipient to which §§ 3.300 through 3.310 
apply shall not discriminate on the 
basis of sex in the recruitment and ad-
mission of students. A recipient may be 
required to undertake additional re-
cruitment efforts for one sex as reme-
dial action pursuant to § 3.110(a), and 
may choose to undertake such efforts 
as affirmative action pursuant to 
§ 3.110(b). 

(b) Recruitment at certain institutions. 
A recipient to which §§ 3.300 through 
3.310 apply shall not recruit primarily 
or exclusively at educational institu-

tions, schools, or entities that admit as 
students only or predominantly mem-
bers of one sex, if such actions have the 
effect of discriminating on the basis of 
sex in violation of §§ 3.300 through 3.310. 

Subpart D—Discrimination on the 
Basis of Sex in Education Pro-
grams or Activities Prohibited 

§ 3.400 Education programs or activi-
ties. 

(a) General. Except as provided else-
where in these Title IX regulations, no 
person shall, on the basis of sex, be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any academic, ex-
tracurricular, research, occupational 
training, or other education program 
or activity operated by a recipient that 
receives Federal financial assistance. 
Sections 3.400 through 3.455 do not 
apply to actions of a recipient in con-
nection with admission of its students 
to an education program or activity of 
a recipient to which §§ 3.300 through 
3.310 do not apply, or an entity, not a 
recipient, to which §§ 3.300 through 3.310 
would not apply if the entity were a re-
cipient. 

(b) Specific prohibitions. Except as pro-
vided in §§ 3.400 through 3.455, in pro-
viding any aid, benefit, or service to a 
student, a recipient shall not, on the 
basis of sex: 

(1) Treat one person differently from 
another in determining whether such 
person satisfies any requirement or 
condition for the provision of such aid, 
benefit, or service; 

(2) Provide different aid, benefits, or 
services or provide aid, benefits, or 
services in a different manner; 

(3) Deny any person any such aid, 
benefit, or service; 

(4) Subject any person to separate or 
different rules of behavior, sanctions, 
or other treatment; 

(5) Apply any rule concerning the 
domicile or residence of a student or 
applicant, including eligibility for in- 
state fees and tuition; 

(6) Aid or perpetuate discrimination 
against any person by providing sig-
nificant assistance to any agency, or-
ganization, or person that discrimi-
nates on the basis of sex in providing 
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any aid, benefit, or service to students 
or employees; 

(7) Otherwise limit any person in the 
enjoyment of any right, privilege, ad-
vantage, or opportunity. 

(c) Assistance administered by a recipi-
ent educational institution to study at a 
foreign institution. A recipient edu-
cational institution may administer or 
assist in the administration of scholar-
ships, fellowships, or other awards es-
tablished by foreign or domestic wills, 
trusts, or similar legal instruments, or 
by acts of foreign governments and re-
stricted to members of one sex, that 
are designed to provide opportunities 
to study abroad, and that are awarded 
to students who are already matricu-
lating at or who are graduates of the 
recipient institution; Provided, that a 
recipient educational institution that 
administers or assists in the adminis-
tration of such scholarships, fellow-
ships, or other awards that are re-
stricted to members of one sex pro-
vides, or otherwise makes available, 
reasonable opportunities for similar 
studies for members of the other sex. 
Such opportunities may be derived 
from either domestic or foreign 
sources. 

(d) Aids, benefits or services not pro-
vided by recipient. (1) This paragraph (d) 
applies to any recipient that requires 
participation by any applicant, stu-
dent, or employee in any education 
program or activity not operated whol-
ly by such recipient, or that facilitates, 
permits, or considers such participa-
tion as part of or equivalent to an edu-
cation program or activity operated by 
such recipient, including participation 
in educational consortia and coopera-
tive employment and student-teaching 
assignments. 

(2) Such recipient: 
(i) Shall develop and implement a 

procedure designed to assure itself that 
the operator or sponsor of such other 
education program or activity takes no 
action affecting any applicant, student, 
or employee of such recipient that 
these Title IX regulations would pro-
hibit such recipient from taking; and 

(ii) Shall not facilitate, require, per-
mit, or consider such participation if 
such action occurs. 

§ 3.405 Housing. 
(a) Generally. A recipient shall not, 

on the basis of sex, apply different 
rules or regulations, impose different 
fees or requirements, or offer different 
services or benefits related to housing, 
except as provided in this section (in-
cluding housing provided only to mar-
ried students). 

(b) Housing provided by recipient. (1) A 
recipient may provide separate housing 
on the basis of sex. 

(2) Housing provided by a recipient to 
students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole: 

(i) Proportionate in quantity to the 
number of students of that sex apply-
ing for such housing; and 

(ii) Comparable in quality and cost to 
the student. 

(c) Other housing. (1) A recipient shall 
not, on the basis of sex, administer dif-
ferent policies or practices concerning 
occupancy by its students of housing 
other than that provided by such re-
cipient. 

(2)(i) A recipient which, through so-
licitation, listing, approval of housing, 
or otherwise, assists any agency, orga-
nization, or person in making housing 
available to any of its students, shall 
take such reasonable action as may be 
necessary to assure itself that such 
housing as is provided to students of 
one sex, when compared to that pro-
vided to students of the other sex, is as 
a whole: 

(A) Proportionate in quantity; and 
(B) Comparable in quality and cost to 

the student. 
(ii) A recipient may render such as-

sistance to any agency, organization, 
or person that provides all or part of 
such housing to students of only one 
sex. 

§ 3.410 Comparable facilities. 
A recipient may provide separate toi-

let, locker room, and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex shall 
be comparable to such facilities pro-
vided for students of the other sex. 

§ 3.415 Access to course offerings. 
(a) A recipient shall not provide any 

course or otherwise carry out any of its 
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education program or activity sepa-
rately on the basis of sex, or require or 
refuse participation therein by any of 
its students on such basis, including 
health, physical education, industrial, 
business, vocational, technical, home 
economics, music, and adult education 
courses. 

(b)(1) With respect to classes and ac-
tivities in physical education at the el-
ementary school level, the recipient 
shall comply fully with this section as 
expeditiously as possible but in no 
event later than one year from Sep-
tember 29, 2000. With respect to phys-
ical education classes and activities at 
the secondary and post-secondary lev-
els, the recipient shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

(2) This section does not prohibit 
grouping of students in physical edu-
cation classes and activities by ability 
as assessed by objective standards of 
individual performance developed and 
applied without regard to sex. 

(3) This section does not prohibit sep-
aration of students by sex within phys-
ical education classes or activities dur-
ing participation in wrestling, boxing, 
rugby, ice hockey, football, basketball, 
and other sports the purpose or major 
activity of which involves bodily con-
tact. 

(4) Where use of a single standard of 
measuring skill or progress in a phys-
ical education class has an adverse ef-
fect on members of one sex, the recipi-
ent shall use appropriate standards 
that do not have such effect. 

(5) Portions of classes in elementary 
and secondary schools, or portions of 
education programs or activities, that 
deal exclusively with human sexuality 
may be conducted in separate sessions 
for boys and girls. 

(6) Recipients may make require-
ments based on vocal range or quality 
that may result in a chorus or choruses 
of one or predominantly one sex. 

§ 3.420 Access to schools operated by 
LEAs. 

A recipient that is a local edu-
cational agency shall not, on the basis 
of sex, exclude any person from admis-
sion to: 

(a) Any institution of vocational edu-
cation operated by such recipient; or 

(b) Any other school or educational 
unit operated by such recipient, unless 
such recipient otherwise makes avail-
able to such person, pursuant to the 
same policies and criteria of admission, 
courses, services, and facilities com-
parable to each course, service, and fa-
cility offered in or through such 
schools. 

§ 3.425 Counseling and use of ap-
praisal and counseling materials. 

(a) Counseling. A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or guid-
ance of students or applicants for ad-
mission. 

(b) Use of appraisal and counseling ma-
terials. A recipient that uses testing or 
other materials for appraising or coun-
seling students shall not use different 
materials for students on the basis of 
their sex or use materials that permit 
or require different treatment of stu-
dents on such basis unless such dif-
ferent materials cover the same occu-
pations and interest areas and the use 
of such different materials is shown to 
be essential to eliminate sex bias. Re-
cipients shall develop and use internal 
procedures for ensuring that such ma-
terials do not discriminate on the basis 
of sex. Where the use of a counseling 
test or other instrument results in a 
substantially disproportionate number 
of members of one sex in any particular 
course of study or classification, the 
recipient shall take such action as is 
necessary to assure itself that such dis-
proportion is not the result of discrimi-
nation in the instrument or its applica-
tion. 

(c) Disproportion in classes. Where a 
recipient finds that a particular class 
contains a substantially dispropor-
tionate number of individuals of one 
sex, the recipient shall take such ac-
tion as is necessary to assure itself 
that such disproportion is not the re-
sult of discrimination on the basis of 
sex in counseling or appraisal mate-
rials or by counselors. 

§ 3.430 Financial assistance. 

(a) General. Except as provided in 
paragraphs (b) and (c) of this section, 
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in providing financial assistance to any 
of its students, a recipient shall not: 

(1) On the basis of sex, provide dif-
ferent amounts or types of such assist-
ance, limit eligibility for such assist-
ance that is of any particular type or 
source, apply different criteria, or oth-
erwise discriminate; 

(2) Through solicitation, listing, ap-
proval, provision of facilities, or other 
services, assist any foundation, trust, 
agency, organization, or person that 
provides assistance to any of such re-
cipient’s students in a manner that dis-
criminates on the basis of sex; or 

(3) Apply any rule or assist in appli-
cation of any rule concerning eligi-
bility for such assistance that treats 
persons of one sex differently from per-
sons of the other sex with regard to 
marital or parental status. 

(b) Financial aid established by certain 
legal instruments. (1) A recipient may 
administer or assist in the administra-
tion of scholarships, fellowships, or 
other forms of financial assistance es-
tablished pursuant to domestic or for-
eign wills, trusts, bequests, or similar 
legal instruments or by acts of a for-
eign government that require that 
awards be made to members of a par-
ticular sex specified therein; Provided, 
that the overall effect of the award of 
such sex-restricted scholarships, fel-
lowships, and other forms of financial 
assistance does not discriminate on the 
basis of sex. 

(2) To ensure nondiscriminatory 
awards of assistance as required in 
paragraph (b)(1) of this section, recipi-
ents shall develop and use procedures 
under which: 

(i) Students are selected for award of 
financial assistance on the basis of 
nondiscriminatory criteria and not on 
the basis of availability of funds re-
stricted to members of a particular sex; 

(ii) An appropriate sex-restricted 
scholarship, fellowship, or other form 
of financial assistance is allocated to 
each student selected under paragraph 
(b)(2)(i) of this section; and 

(iii) No student is denied the award 
for which he or she was selected under 
paragraph (b)(2)(i) of this section be-
cause of the absence of a scholarship, 
fellowship, or other form of financial 
assistance designated for a member of 
that student’s sex. 

(c) Athletic scholarships. (1) To the ex-
tent that a recipient awards athletic 
scholarships or grants-in-aid, it must 
provide reasonable opportunities for 
such awards for members of each sex in 
proportion to the number of students 
of each sex participating in inter-
scholastic or intercollegiate athletics. 

(2) A recipient may provide separate 
athletic scholarships or grants-in-aid 
for members of each sex as part of sep-
arate athletic teams for members of 
each sex to the extent consistent with 
this paragraph (c) and § 3.450. 

§ 3.435 Employment assistance to stu-
dents. 

(a) Assistance by recipient in making 
available outside employment. A recipi-
ent that assists any agency, organiza-
tion, or person in making employment 
available to any of its students: 

(1) Shall assure itself that such em-
ployment is made available without 
discrimination on the basis of sex; and 

(2) Shall not render such services to 
any agency, organization, or person 
that discriminates on the basis of sex 
in its employment practices. 

(b) Employment of students by recipi-
ents. A recipient that employs any of 
its students shall not do so in a manner 
that violates §§ 3.500 through 3.550. 

§ 3.440 Health and insurance benefits 
and services. 

Subject to § 3.235(d), in providing a 
medical, hospital, accident, or life in-
surance benefit, service, policy, or plan 
to any of its students, a recipient shall 
not discriminate on the basis of sex, or 
provide such benefit, service, policy, or 
plan in a manner that would violate 
§§ 3.500 through 3.550 if it were provided 
to employees of the recipient. This sec-
tion shall not prohibit a recipient from 
providing any benefit or service that 
may be used by a different proportion 
of students of one sex than of the 
other, including family planning serv-
ices. However, any recipient that pro-
vides full coverage health service shall 
provide gynecological care. 

§ 3.445 Marital or parental status. 

(a) Status generally. A recipient shall 
not apply any rule concerning a stu-
dent’s actual or potential parental, 
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family, or marital status that treats 
students differently on the basis of sex. 

(b) Pregnancy and related conditions. 
(1) A recipient shall not discriminate 
against any student, or exclude any 
student from its education program or 
activity, including any class or extra-
curricular activity, on the basis of such 
student’s pregnancy, childbirth, false 
pregnancy, termination of pregnancy, 
or recovery therefrom, unless the stu-
dent requests voluntarily to partici-
pate in a separate portion of the pro-
gram or activity of the recipient. 

(2) A recipient may require such a 
student to obtain the certification of a 
physician that the student is phys-
ically and emotionally able to continue 
participation as long as such a certifi-
cation is required of all students for 
other physical or emotional conditions 
requiring the attention of a physician. 

(3) A recipient that operates a por-
tion of its education program or activ-
ity separately for pregnant students, 
admittance to which is completely vol-
untary on the part of the student as 
provided in paragraph (b)(1) of this sec-
tion, shall ensure that the separate 
portion is comparable to that offered 
to non-pregnant students. 

(4) Subject to § 3.235(d), a recipient 
shall treat pregnancy, childbirth, false 
pregnancy, termination of pregnancy 
and recovery therefrom in the same 
manner and under the same policies as 
any other temporary disability with re-
spect to any medical or hospital ben-
efit, service, plan, or policy that such 
recipient administers, operates, offers, 
or participates in with respect to stu-
dents admitted to the recipient’s edu-
cational program or activity. 

(5) In the case of a recipient that does 
not maintain a leave policy for its stu-
dents, or in the case of a student who 
does not otherwise qualify for leave 
under such a policy, a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, and 
recovery therefrom as a justification 
for a leave of absence for as long a pe-
riod of time as is deemed medically 
necessary by the student’s physician, 
at the conclusion of which the student 
shall be reinstated to the status that 
she held when the leave began. 

§ 3.450 Athletics. 

(a) General. No person shall, on the 
basis of sex, be excluded from partici-
pation in, be denied the benefits of, be 
treated differently from another per-
son, or otherwise be discriminated 
against in any interscholastic, inter-
collegiate, club, or intramural ath-
letics offered by a recipient, and no re-
cipient shall provide any such athletics 
separately on such basis. 

(b) Separate teams. Notwithstanding 
the requirements of paragraph (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for such 
teams is based upon competitive skill 
or the activity involved is a contact 
sport. However, where a recipient oper-
ates or sponsors a team in a particular 
sport for members of one sex but oper-
ates or sponsors no such team for mem-
bers of the other sex, and athletic op-
portunities for members of that sex 
have previously been limited, members 
of the excluded sex must be allowed to 
try out for the team offered unless the 
sport involved is a contact sport. For 
the purposes of these Title IX regula-
tions, contact sports include boxing, 
wrestling, rugby, ice hockey, football, 
basketball, and other sports the pur-
pose or major activity of which in-
volves bodily contact. 

(c) Equal opportunity. (1) A recipient 
that operates or sponsors inter-
scholastic, intercollegiate, club, or in-
tramural athletics shall provide equal 
athletic opportunity for members of 
both sexes. In determining whether 
equal opportunities are available, the 
designated agency official will con-
sider, among other factors: 

(i) Whether the selection of sports 
and levels of competition effectively 
accommodate the interests and abili-
ties of members of both sexes; 

(ii) The provision of equipment and 
supplies; 

(iii) Scheduling of games and prac-
tice time; 

(iv) Travel and per diem allowance; 
(v) Opportunity to receive coaching 

and academic tutoring; 
(vi) Assignment and compensation of 

coaches and tutors; 
(vii) Provision of locker rooms, prac-

tice, and competitive facilities; 
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(viii) Provision of medical and train-
ing facilities and services; 

(ix) Provision of housing and dining 
facilities and services; 

(x) Publicity. 
(2) For purposes of paragraph (c)(1) of 

this section, unequal aggregate expend-
itures for members of each sex or un-
equal expenditures for male and female 
teams if a recipient operates or spon-
sors separate teams will not constitute 
noncompliance with this section, but 
the designated agency official may 
consider the failure to provide nec-
essary funds for teams for one sex in 
assessing equality of opportunity for 
members of each sex. 

(d) Adjustment period. A recipient that 
operates or sponsors interscholastic, 
intercollegiate, club, or intramural 
athletics at the elementary school 
level shall comply fully with this sec-
tion as expeditiously as possible but in 
no event later than one year from Sep-
tember 29, 2000. A recipient that oper-
ates or sponsors interscholastic, inter-
collegiate, club, or intramural ath-
letics at the secondary or postsec-
ondary school level shall comply fully 
with this section as expeditiously as 
possible but in no event later than 
three years from September 29, 2000. 

§ 3.455 Textbooks and curricular mate-
rial. 

Nothing in these Title IX regulations 
shall be interpreted as requiring or pro-
hibiting or abridging in any way the 
use of particular textbooks or cur-
ricular materials. 

Subpart E—Discrimination on the 
Basis of Sex in Employment in 
Education Programs or Activi-
ties Prohibited 

§ 3.500 Employment. 
(a) General. (1) No person shall, on 

the basis of sex, be excluded from par-
ticipation in, be denied the benefits of, 
or be subjected to discrimination in 
employment, or recruitment, consider-
ation, or selection therefor, whether 
full-time or part-time, under any edu-
cation program or activity operated by 
a recipient that receives Federal finan-
cial assistance. 

(2) A recipient shall make all em-
ployment decisions in any education 

program or activity operated by such 
recipient in a nondiscriminatory man-
ner and shall not limit, segregate, or 
classify applicants or employees in any 
way that could adversely affect any ap-
plicant’s or employee’s employment 
opportunities or status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the ef-
fect of subjecting employees or stu-
dents to discrimination prohibited by 
§§ 3.500 through 3.550, including rela-
tionships with employment and refer-
ral agencies, with labor unions, and 
with organizations providing or admin-
istering fringe benefits to employees of 
the recipient. 

(4) A recipient shall not grant pref-
erences to applicants for employment 
on the basis of attendance at any edu-
cational institution or entity that ad-
mits as students only or predominantly 
members of one sex, if the giving of 
such preferences has the effect of dis-
criminating on the basis of sex in vio-
lation of these Title IX regulations. 

(b) Application. The provisions of 
§§ 3.500 through 3.550 apply to: 

(1) Recruitment, advertising, and the 
process of application for employment; 

(2) Hiring, upgrading, promotion, 
consideration for and award of tenure, 
demotion, transfer, layoff, termi-
nation, application of nepotism poli-
cies, right of return from layoff, and 
rehiring; 

(3) Rates of pay or any other form of 
compensation, and changes in com-
pensation; 

(4) Job assignments, classifications, 
and structure, including position de-
scriptions, lines of progression, and se-
niority lists; 

(5) The terms of any collective bar-
gaining agreement; 

(6) Granting and return from leaves 
of absence, leave for pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, leave for persons of either 
sex to care for children or dependents, 
or any other leave; 

(7) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(8) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, selection for 
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tuition assistance, selection for 
sabbaticals and leaves of absence to 
pursue training; 

(9) Employer-sponsored activities, in-
cluding social or recreational pro-
grams; and 

(10) Any other term, condition, or 
privilege of employment. 

§ 3.505 Employment criteria. 

A recipient shall not administer or 
operate any test or other criterion for 
any employment opportunity that has 
a disproportionately adverse effect on 
persons on the basis of sex unless: 

(a) Use of such test or other criterion 
is shown to predict validly successful 
performance in the position in ques-
tion; and 

(b) Alternative tests or criteria for 
such purpose, which do not have such 
disproportionately adverse effect, are 
shown to be unavailable. 

§ 3.510 Recruitment. 

(a) Nondiscriminatory recruitment and 
hiring. A recipient shall not discrimi-
nate on the basis of sex in the recruit-
ment and hiring of employees. Where a 
recipient has been found to be pres-
ently discriminating on the basis of sex 
in the recruitment or hiring of employ-
ees, or has been found to have so dis-
criminated in the past, the recipient 
shall recruit members of the sex so dis-
criminated against so as to overcome 
the effects of such past or present dis-
crimination. 

(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclu-
sively at entities that furnish as appli-
cants only or predominantly members 
of one sex if such actions have the ef-
fect of discriminating on the basis of 
sex in violation of §§ 3.500 through 3.550. 

§ 3.515 Compensation. 

A recipient shall not make or enforce 
any policy or practice that, on the 
basis of sex: 

(a) Makes distinctions in rates of pay 
or other compensation; 

(b) Results in the payment of wages 
to employees of one sex at a rate less 
than that paid to employees of the op-
posite sex for equal work on jobs the 
performance of which requires equal 
skill, effort, and responsibility, and 

that are performed under similar work-
ing conditions. 

§ 3.520 Job classification and struc-
ture. 

A recipient shall not: 
(a) Classify a job as being for males 

or for females; 
(b) Maintain or establish separate 

lines of progression, seniority lists, ca-
reer ladders, or tenure systems based 
on sex; or 

(c) Maintain or establish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position descriptions, or 
job requirements that classify persons 
on the basis of sex, unless sex is a bona 
fide occupational qualification for the 
positions in question as set forth in 
§ 3.550. 

§ 3.525 Fringe benefits. 
(a) ‘‘Fringe benefits’’ defined. For pur-

poses of these Title IX regulations, 
fringe benefits means: Any medical, hos-
pital, accident, life insurance, or re-
tirement benefit, service, policy or 
plan, any profit-sharing or bonus plan, 
leave, and any other benefit or service 
of employment not subject to the pro-
vision of § 3.515. 

(b) Prohibitions. A recipient shall not: 
(1) Discriminate on the basis of sex 

with regard to making fringe benefits 
available to employees or make fringe 
benefits available to spouses, families, 
or dependents of employees differently 
upon the basis of the employee’s sex; 

(2) Administer, operate, offer, or par-
ticipate in a fringe benefit plan that 
does not provide for equal periodic ben-
efits for members of each sex and for 
equal contributions to the plan by such 
recipient for members of each sex; or 

(3) Administer, operate, offer, or par-
ticipate in a pension or retirement plan 
that establishes different optional or 
compulsory retirement ages based on 
sex or that otherwise discriminates in 
benefits on the basis of sex. 

§ 3.530 Marital or parental status. 
(a) General. A recipient shall not 

apply any policy or take any employ-
ment action: 

(1) Concerning the potential marital, 
parental, or family status of an em-
ployee or applicant for employment 
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that treats persons differently on the 
basis of sex; or 

(2) Which is based upon whether an 
employee or applicant for employment 
is the head of household or principal 
wage earner in such employee’s or ap-
plicant’s family unit. 

(b) Pregnancy. A recipient shall not 
discriminate against or exclude from 
employment any employee or applicant 
for employment on the basis of preg-
nancy, childbirth, false pregnancy, ter-
mination of pregnancy, or recovery 
therefrom. 

(c) Pregnancy as a temporary disability. 
Subject to § 3.235(d), a recipient shall 
treat pregnancy, childbirth, false preg-
nancy, termination of pregnancy, re-
covery therefrom, and any temporary 
disability resulting therefrom as any 
other temporary disability for all job- 
related purposes, including commence-
ment, duration, and extensions of 
leave, payment of disability income, 
accrual of seniority and any other ben-
efit or service, and reinstatement, and 
under any fringe benefit offered to em-
ployees by virtue of employment. 

(d) Pregnancy leave. In the case of a 
recipient that does not maintain a 
leave policy for its employees, or in the 
case of an employee with insufficient 
leave or accrued employment time to 
qualify for leave under such a policy, a 
recipient shall treat pregnancy, child-
birth, false pregnancy, termination of 
pregnancy, and recovery therefrom as a 
justification for a leave of absence 
without pay for a reasonable period of 
time, at the conclusion of which the 
employee shall be reinstated to the sta-
tus that she held when the leave began 
or to a comparable position, without 
decrease in rate of compensation or 
loss of promotional opportunities, or 
any other right or privilege of employ-
ment. 

§ 3.535 Effect of state or local law or 
other requirements. 

(a) Prohibitory requirements. The obli-
gation to comply with §§ 3.500 through 
3.550 is not obviated or alleviated by 
the existence of any State or local law 
or other requirement that imposes pro-
hibitions or limits upon employment of 
members of one sex that are not im-
posed upon members of the other sex. 

(b) Benefits. A recipient that provides 
any compensation, service, or benefit 
to members of one sex pursuant to a 
State or local law or other requirement 
shall provide the same compensation, 
service, or benefit to members of the 
other sex. 

§ 3.540 Advertising. 

A recipient shall not in any adver-
tising related to employment indicate 
preference, limitation, specification, or 
discrimination based on sex unless sex 
is a bona fide occupational qualifica-
tion for the particular job in question. 

§ 3.545 Pre-employment inquiries. 

(a) Marital status. A recipient shall 
not make pre-employment inquiry as 
to the marital status of an applicant 
for employment, including whether 
such applicant is ‘‘Miss’’ or ‘‘Mrs.’’ 

(b) Sex. A recipient may make pre- 
employment inquiry as to the sex of an 
applicant for employment, but only if 
such inquiry is made equally of such 
applicants of both sexes and if the re-
sults of such inquiry are not used in 
connection with discrimination prohib-
ited by these Title IX regulations. 

§ 3.550 Sex as a bona fide occupational 
qualification. 

A recipient may take action other-
wise prohibited by §§ 3.500 through 3.550 
provided it is shown that sex is a bona 
fide occupational qualification for that 
action, such that consideration of sex 
with regard to such action is essential 
to successful operation of the employ-
ment function concerned. A recipient 
shall not take action pursuant to this 
section that is based upon alleged com-
parative employment characteristics 
or stereotyped characterizations of one 
or the other sex, or upon preference 
based on sex of the recipient, employ-
ees, students, or other persons, but 
nothing contained in this section shall 
prevent a recipient from considering an 
employee’s sex in relation to employ-
ment in a locker room or toilet facility 
used only by members of one sex. 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00040 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



31 

Office of the Secretary, HUD § 4.3 

Subpart F—Procedures 

§ 3.600 Notice of covered programs. 
Within 60 days of September 29, 2000, 

each Federal agency that awards Fed-
eral financial assistance shall publish 
in the FEDERAL REGISTER a notice of 
the programs covered by these Title IX 
regulations. Each such Federal agency 
shall periodically republish the notice 
of covered programs to reflect changes 
in covered programs. Copies of this no-
tice also shall be made available upon 
request to the Federal agency’s office 
that enforces Title IX. 

§ 3.605 Enforcement procedures. 
The investigative, compliance, and 

enforcement procedural provisions of 
Title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d) (‘‘Title VI’’) are hereby 
adopted and applied to these Title IX 
regulations. These procedures may be 
found at 24 CFR part 1. 

[65 FR 52880, Aug. 30, 2000] 

PART 4—HUD REFORM ACT 

Subpart A—Accountability in the Provision 
of HUD Assistance 

Sec. 
4.1 Purpose. 
4.3 Definitions. 
4.5 Notice and documentation of assistance 

subject to section 102(a). 
4.7 Notice of funding decisions. 
4.9 Disclosure requirements for assistance 

subject to section 102(b). 
4.11 Updating of disclosure. 
4.13 Limitation of assistance subject to sec-

tion 102(d). 

Subpart B—Prohibition of Advance 
Disclosure of Funding Decisions 

4.20 Purpose. 
4.22 Definitions. 
4.24 Scope. 
4.26 Permissible and impermissible disclo-

sures. 
4.28 Civil penalties. 
4.30 Procedure upon discovery of a viola-

tion. 
4.32 Investigation by Office of Inspector 

General. 
4.34 Review of Inspector General’s report by 

the Ethics Law Division. 
4.36 Action by the Ethics Law Division. 
4.38 Administrative remedies. 

AUTHORITY: 42 U.S.C. 3535(d), 3537a, 3545. 

SOURCE: 61 FR 14449, Apr. 1, 1996, unless 
otherwise noted. 

Subpart A—Accountability in the 
Provision of HUD Assistance 

§ 4.1 Purpose. 

The provisions of this subpart A are 
authorized under section 102 of the De-
partment of Housing and Urban Devel-
opment Reform Act of 1989 (Pub. L. 
101–235, approved December 15, 1989) (42 
U.S.C. 3537a) (hereinafter, Section 102). 
Both the provisions of Section 102 and 
this subpart A apply for the purposes of 
Section 102. Section 102 contains a 
number of provisions designed to en-
sure greater accountability and integ-
rity in the way in which the Depart-
ment makes assistance available under 
certain of its programs. 

§ 4.3 Definitions. 

Applicant includes a person whose ap-
plication for assistance must be sub-
mitted to HUD for any purpose includ-
ing approval, environmental review, or 
rent determination. 

Assistance under any program or discre-
tionary fund administered by the Sec-
retary is subject to Section 102(a), and 
means any assistance, under any pro-
gram administered by the Department, 
that provides by statute, regulation or 
otherwise for the competitive distribu-
tion of funding. 

Assistance within the jurisdiction of the 
Department is subject to Section 102(b), 
and means any contract, grant, loan, 
cooperative agreement, or other form 
of assistance, including the insurance 
or guarantee of a loan or mortgage, 
that is provided with respect to a spe-
cific project or activity under a pro-
gram administered by the Department, 
whether or not it is awarded through a 
competitive process. 

Assistance within the jurisdiction of the 
Department to any housing project is sub-
ject to Section 102(d), and means: 

(1) Assistance which is provided di-
rectly by HUD to any person or entity, 
but not to subrecipients. It includes as-
sistance for the acquisition, rehabilita-
tion, operation conversion, moderniza-
tion, renovation, or demolition of any 
property containing five or more dwell-
ing units that is to be used primarily 
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for residential purposes. It includes as-
sistance to independent group resi-
dences, board and care facilities, group 
homes and transitional housing but 
does not include primarily nonresiden-
tial facilities such as intermediate care 
facilities, nursing homes and hospitals. 
It also includes any change requested 
by a recipient in the amount of assist-
ance previously provided, except 
changes resulting from annual adjust-
ments in Section 8 rents under Section 
8(c)(2)(A) of the United States Housing 
Act of 1937 (42 U.S.C. 1437f); 

(2) Assistance to residential rental 
property receiving a tax credit under 
Federal, State or local law. 

(3) For purposes of this definition, as-
sistance includes assistance resulting 
from annual adjustments in Section 8 
rents under Section 8(c)(2)(A) of the 
United States Housing Act of 1937, un-
less the initial assistance was made 
available before April 15, 1991, and no 
other assistance subject to this subpart 
A was made available on or after that 
date. 

Housing project means: (1) Property 
containing five or more dwelling units 
that is to be used for primarily residen-
tial purposes, including (but not lim-
ited to) living arrangements such as 
independent group residences, board 
and care facilities, group homes, and 
transitional housing, but excluding fa-
cilities that provide primarily non-res-
idential services, such as intermediate 
care facilities, nursing homes, and hos-
pitals. 

(2) Residential rental property re-
ceiving a tax credit under Federal, 
State, or local law. 

Interested party means any person in-
volved in the application for assist-
ance, or in the planning, development 
or implementation of the project or ac-
tivity for which assistance is sought 
and any other person who has a pecu-
niary interest exceeding the lower of 
$50,000 or 10 percent in the project or 
activity for which assistance is sought. 

Selection criteria includes, in addition 
to any objective measures of housing 
and other need, project merit, or effi-
cient use of resources, the weight or 
relative importance of each published 
selection criterion as well as any other 
factors that may affect the selection of 
recipients. 

§ 4.5 Notice and documentation of as-
sistance subject to section 102(a). 

(a) Notice. Before the Department so-
licits an application for assistance sub-
ject to Section 102(a), it will publish a 
Notice in the FEDERAL REGISTER de-
scribing application procedures. Not 
less than 30 calendar days before the 
deadline by which applications must be 
submitted, the Department will publish 
selection criteria in the FEDERAL REG-
ISTER. 

(b) Documentation of decisions. HUD 
will make available for public inspec-
tion, for at least five (5) years, and be-
ginning not less than 30 calendars days 
after it provides the assistance, all doc-
umentation and other information re-
garding the basis for the funding deci-
sion with respect to each application 
submitted to HUD for assistance. HUD 
will also make available any written 
indication of support that it received 
from any applicant. Recipients of HUD 
assistance must ensure, in accordance 
with HUD guidance, the public avail-
ability of similar information sub-
mitted by subrecipients of HUD assist-
ance. 

§ 4.7 Notice of funding decisions. 

HUD will publish a Notice in the 
FEDERAL REGISTER at least quarterly 
to notify the public of all decisions 
made by the Department to provide: 

(a) Assistance subject to Section 
102(a); and 

(b) Assistance that is provided 
through grants or cooperative agree-
ments on a discretionary (non-formula, 
non-demand) basis, but that is not pro-
vided on the basis of a competition. 

§ 4.9 Disclosure requirements for as-
sistance subject to section 102(b). 

(a) Receipt and reasonable expectation 
of receipt. (1) In determining the thresh-
old of applicability of Section 102(b), an 
applicant will be deemed to have re-
ceived or to have a reasonable expecta-
tion of receiving: 

(i) The total amount of assistance re-
ceived during the Federal fiscal year 
during which the application was sub-
mitted; 

(ii) The total amount of assistance 
requested for the fiscal year in which 
any pending application, including the 
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current application, was submitted; 
and 

(iii) For the fiscal year described in 
paragraph (a)(1)(ii) of this section, the 
total amount of assistance from the 
Department or any other entity that is 
likely to be made available on a for-
mula basis or in the form of program 
income as defined in 24 CFR part 85. 

(2) In the case of assistance that will 
be provided pursuant to contract over a 
period of time (such as project-based 
assistance under Section 8 of the 
United States Housing Act of 1937), all 
amounts that are to be provided over 
the term of the contract, irrespective 
of when they are to be received. 

(b) Content of disclosure. Applicants 
that receive or can reasonably be ex-
pected to receive, as defined in para-
graph (a) of this section, an aggregate 
amount of assistance that is in excess 
of $200,000 must disclose the following 
information: 

(1) Other governmental assistance 
that is or is expected to be made avail-
able, based upon a reasonable assess-
ment of the circumstances, with re-
spect to the project or activities for 
which the assistance is sought; 

(2) The name and pecuniary interest 
of any interested party; and 

(3) A report of the expected sources 
and uses of funds for the project or ac-
tivity which is the subject of the appli-
cation, including governmental and 
non-governmental sources of funds and 
private capital resulting from tax ben-
efits. 

(c) In the case of mortgage insurance 
under 24 CFR subtitle B, chapter II, the 
mortgagor is responsible for making 
the disclosures required under Section 
102(b) and this section, and the mort-
gagee is responsible for furnishing the 
mortgagor’s disclosures to the Depart-
ment. 

(Approved by the Office of Management and 
Budget under control number 2510–0011) 

§ 4.11 Updating of disclosure. 

(a) During the period in which an ap-
plication for assistance covered under 
Section 102(b) is pending, or in which 
such assistance is being provided, the 
applicant must report to the Depart-
ment, or to the State or unit of general 
local government, as appropriate: 

(1) Any information referred to in 
Section 102(b) that the applicant 
should have disclosed with respect to 
the application, but did not disclose; 

(2) Any information referred to in 
Section 102(b) that initially arose after 
the time for making disclosures under 
that subsection, including the name 
and pecuniary interest of any person 
who did not have a pecuniary interest 
in the project or activity that exceeded 
the threshold in Section 102(b) at the 
time of the application, but that subse-
quently exceeded the threshold. 

(b) With regard to changes in infor-
mation that was disclosed under Sec-
tions 102(b) or 102(c): 

(1) For programs administered by the 
Assistant Secretary for Community 
Planning and Development: 

(i) Any change in other government 
assistance covered by Section 102(b) 
that exceeds the amount of all assist-
ance that was previously disclosed by 
the lesser of $250,000 or 10 percent of 
the assistance; 

(ii) Any change in the expected 
sources or uses of funds that exceed the 
amount of all previously disclosed 
sources or uses by the lesser of $250,000 
or 10 percent of previously disclosed 
sources; 

(2) For all other programs: 
(i) Any change in other government 

assistance under Section 102(b)(1) that 
exceeds the amount of assistance that 
was previously disclosed; 

(ii) Any change in the pecuniary in-
terest of any person under Section 
102(b)(2) that exceeds the amount of all 
previously disclosed interests by the 
lesser of $50,000 or 10 percent of such in-
terest; 

(iii) For all projects receiving a tax 
credit under Federal, Sate or local law, 
any change in the expected sources or 
uses of funds that were previously dis-
closed; 

(iv) For all other projects: 
(A) Any change in the expected 

source of funds from a single source 
that exceeds the lesser of the amount 
previously disclosed for that source of 
funds by $250,000 or 10 percent of the 
funds previously disclosed for that 
source; 
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(B) Any change in the expected 
sources of funds from all sources pre-
viously disclosed that exceeds the less-
er of $250,000 or 10 percent of the 
amounts previously disclosed from all 
sources of funds; 

(C) Any change in a single expected 
use of funds that exceeds the lesser of 
$250,000 or 10 percent of the previously 
disclosed use; 

(D) Any change in the use of all funds 
that exceeds the lesser of $250,000 or 10 
percent of the previously disclosed uses 
for all funds. 

(c) Period of coverage. For purposes of 
updating of Section 102(c), an applica-
tion for assistance will be considered to 
be pending from the time the applica-
tion is submitted until the Department 
communicates its decision with respect 
to the selection of the applicant. 

(Approved by the Office of Management and 
Budget under control number 2510–0011) 

§ 4.13 Limitation of assistance subject 
to section 102(d). 

(a) In making the certification for as-
sistance subject to Section 102(d), the 
Secretary will consider the aggregate 
amount of assistance from the Depart-
ment and from other sources that is 
necessary to ensure the feasibility of 
the assisted activity. The Secretary 
will take into account all factors rel-
evant to feasibility, which may in-
clude, but are not limited to, past rates 
of returns for owners, sponsors, and in-
vestors; the long-term needs of the 
project and its tenants; and the usual 
and customary fees charged in carrying 
out the assisted activity. 

(b) If the Department determines 
that the aggregate of assistance within 
the jurisdiction of the Department to a 
housing project from the Department 
and from other governmental sources 
exceeds the amount that the Secretary 
determines is necessary to make the 
assisted activity feasible, the Depart-
ment will consider all options available 
to enable it to make the required cer-
tification, including reductions in the 
amount of Section 8 subsidies. The De-
partment also may impose a dollar-for- 
dollar, or equivalent, reduction in the 
amount of HUD assistance to offset the 
amount of other government assist-
ance. In grant programs, this could re-
sult in a reduction of any grant 

amounts not yet drawn down. The De-
partment may make these adjustments 
immediately, or in conjunction with 
servicing actions anticipated to occur 
in the near future (e.g., in conjunction 
with the next annual adjustment of 
Section 8 rents). 

(c) If an applicant does not meet the 
$200,000 disclosure requirement in 
§ 4.7(b), an applicant must certify 
whether there is, or is expected to be 
made, available with respect to the 
housing project any other govern-
mental assistance. The Department 
may also require any applicant subject 
to this subpart A to submit such a cer-
tification in conjunction with the De-
partment’s processing of any subse-
quent servicing action on that project. 
If there is other government assistance 
for purposes of the two preceding sen-
tences, the applicant must submit such 
information as the Department deems 
necessary to make the certification 
and subsequent adjustments under Sec-
tion 102(d). 

(d) The certification under Section 
102(d) shall be retained in the official 
file for the housing project. 

Subpart B—Prohibition of Advance 
Disclosure of Funding Decisions 

§ 4.20 Purpose. 
The provisions of this subpart B are 

authorized under section 103 of the De-
partment of Housing and Urban Devel-
opment Reform Act of 1989 (Pub. L. 
101–235, approved December 15, 1989) (42 
U.S.C. 3537a) (hereinafter, Section 103). 
Both the provisions of Section 103 and 
this subpart B apply for the purposes of 
Section 103. Section 103 proscribes di-
rect or indirect communication of cer-
tain information during the selection 
process by HUD employees to persons 
within or outside of the Department 
who are not authorized to receive that 
information. The purpose of the pro-
scription is to preclude giving an un-
fair advantage to applicants who would 
receive information not available to 
other applicants or to the public. Sec-
tion 103 also authorizes the Depart-
ment to impose a civil money penalty 
on a HUD employee who knowingly dis-
closes protected information, if such a 
violation of Section 103 is material, 
and authorizes the Department to 
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sanction the person who received infor-
mation improperly by, among other 
things, denying assistance to that per-
son. 

§ 4.22 Definitions. 

Application means a written request 
for assistance regardless of whether the 
request is in proper form or format. 

Assistance does not include any con-
tract (e.g., a procurement contract) 
that is subject to the Federal Acquisi-
tion Regulation (FAR) (48 CFR ch. 1). 

Disclose means providing information 
directly or indirectly to a person 
through any means of communication. 

Employee includes persons employed 
on a full-time, part-time, or temporary 
basis, and special government employ-
ees as defined in 18 U.S.C. 202. The term 
applies whether or not the employee is 
denoted as an officer of the Depart-
ment. ‘‘Employee’’ is to be construed 
broadly to include persons who are re-
tained on a contractual or consultative 
basis under an Office of Human Re-
sources appointment. However, ‘‘em-
ployee’’ does not include an inde-
pendent contractor, e.g., a firm or indi-
vidual working under the authority of 
a procurement contract. 

Material or materially means in some 
influential or substantial respect or 
having to do more with substance than 
with form. 

Person means an individual, corpora-
tion, company, association, authority, 
firm, partnership, society, State, local 
government, or any other organization 
or group of people. 

Selection process means the period 
with respect to a selection for assist-
ance that begins when the HUD official 
responsible for awarding the assistance 
involved, or his or her designee, makes 
a written request (which includes the 
selection criteria to be used in pro-
viding the assistance) to the Office of 
General Counsel (OGC) to prepare the 
NOFA, solicitation, or request for ap-
plications for assistance for publica-
tion in the FEDERAL REGISTER. The pe-
riod includes the evaluation of applica-
tions, and concludes with the an-
nouncement of the selection of recipi-
ents of assistance. 

§ 4.24 Scope. 

(a) Coverage. The prohibitions against 
improper disclosure of covered selec-
tion information apply to any person 
who is an employee of the Department. 
In addition, the Department will re-
quire any other person who partici-
pates at the invitation of the Depart-
ment in the selection process to sign a 
certification that he or she will be 
bound by the provisions of this part. 

(b) Applicability. The prohibitions 
contained in this part apply to conduct 
occurring on or after June 12, 1991. 

§ 4.26 Permissible and impermissible 
disclosures. 

(a) Notwithstanding the provisions of 
Section 103, an employee is permitted 
to disclose information during the se-
lection process with respect to: 

(1) The requirements of a HUD pro-
gram or programs, including unpub-
lished policy statements and the provi-
sion of technical assistance concerning 
program requirements, provided that 
the requirements or statements are 
disclosed on a uniform basis to any ap-
plicant or potential applicant. For pur-
poses of this part, the term ‘‘technical 
assistance’’ includes such activities as 
explaining and responding to questions 
about program regulations, defining 
terms in an application package, and 
providing other forms of technical 
guidance that may be described in a 
NOFA. The term ‘‘technical assist-
ance’’ also includes identification of 
those parts of an application that need 
substantive improvement, but this 
term does not include advising the ap-
plicant how to make those improve-
ments. 

(2) The dates by which particular de-
cisions in the selection process will be 
made; 

(3) Any information which has been 
published in the FEDERAL REGISTER in 
a NOFA or otherwise; 

(4) Any information which has been 
made public through means other than 
the FEDERAL REGISTER; 

(5) An official audit, inquiry or inves-
tigation, if the disclosure is made to an 
auditor or investigator authorized by 
the HUD Inspector General to conduct 
the audit or investigation; 
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(6) Legal activities, including litiga-
tion, if the disclosure is made to an at-
torney who is representing or is other-
wise responsible to the Department in 
connection with the activities; or 

(7) Procedures that are required to be 
performed to process an application, 
e.g., environmental or budget reviews, 
and technical assistance from experts 
in fields who are regularly employed by 
other government agencies, provided 
that the agency with which the expert 
is employed or associated is not an ap-
plicant for HUD assistance during the 
pending funding cycle. 

(b) An authorized employee, during 
the selection process, may contact an 
applicant for the purpose of: 

(1) Communication of the applicant’s 
failure to qualify, after a preliminary 
review for eligibility and completeness 
with respect to his or her application, 
and the reasons for the failure to qual-
ify, or the fact of the applicant’s fail-
ure to be determined to be technically 
acceptable after a full review; or 

(2) Clarification of the terms of the 
applicant’s application. A clarification, 
for the purpose of this paragraph (b), 
may include a request for additional 
information consistent with regulatory 
requirements. 

(c) Prohibition of advance disclosure 
of funding decisions. During the selec-
tion process an employee shall not 
knowingly disclose any covered selec-
tion information regarding the selec-
tion process to any person other than 
an employee authorized to receive that 
information. 

(1) The following disclosures of infor-
mation are, at any time during the se-
lection process, a violation of Section 
103: 

(i) Information regarding any appli-
cant’s relative standing; 

(ii) The amount of assistance re-
quested by any applicant; 

(iii) Any information contained in an 
application; 

(2) The following disclosures of infor-
mation, before the deadline for the sub-
mission of applications, shall be a vio-
lation of Section 103: 

(i) The identity of any applicant; and 
(ii) The number of applicants. 

§ 4.28 Civil penalties. 

Whenever any employee knowingly 
and materially violates the prohibition 
in Section 103, the Department may 
impose a civil money penalty on the 
employee in accordance with the provi-
sions of 24 CFR part 30. 

§ 4.30 Procedure upon discovery of a 
violation. 

(a) In general. When an alleged viola-
tion of Section 103 or this subpart B 
comes to the attention of any person, 
including an employee, he or she may 
either: 

(1) Contact the HUD Ethics Law Divi-
sion to provide information about the 
alleged violation; or 

(2) Contact the HUD Office of Inspec-
tor General to request an inquiry or in-
vestigation into the matter. 

(b) Ethics Law Division. When the 
Ethics Law Division receives informa-
tion concerning an alleged violation of 
Section 103, it shall refer the matter to 
the Inspector General stating the facts 
of the alleged violation and requesting 
that the Inspector General make an in-
quiry or investigation into the matter. 

(c) Inspector General. When the In-
spector General receives information 
concerning an alleged violation of Sec-
tion 103 or this subpart B, he or she 
shall notify the Ethics Law Division 
when the Inspector General begins an 
inquiry or investigation into the mat-
ter. 

(d) Protection of employee complain-
ants. (1) No official of the Ethics Law 
Division, after receipt of information 
from an employee stating the facts of 
an alleged violation of this part, shall 
disclose the identity of the employee 
without the consent of that employee. 
The Inspector General, after receipt of 
information stating the facts of an al-
leged violation of this part, shall not 
disclose the identity of the employee 
who provided the information without 
the consent of that employee, unless 
the Inspector General determines that 
disclosure of the employee’s identity is 
unavoidable during the course of an in-
vestigation. However, any employee 
who knowingly reports a false alleged 
violation of this part is not so pro-
tected and may be subject to discipli-
nary action. 
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(2) Any employee who has authority 
to take, direct others to take, rec-
ommend or approve a personnel action 
is prohibited from threatening, taking, 
failing to take, recommending, or ap-
proving any personnel action as re-
prisal against another employee for 
providing information to investigating 
officials. 

§ 4.32 Investigation by Office of In-
spector General. 

The Office of Inspector General shall 
review every alleged violation of Sec-
tion 103. If after a review the Office of 
Inspector General determines that fur-
ther investigation is not warranted, it 
shall notify the Ethics Law Division of 
that determination. If, after a review, 
the Office of Inspector General deter-
mines that additional investigation is 
warranted, it shall conduct the inves-
tigation and upon completion issue a 
report of the investigation to the Eth-
ics Law Division as to each alleged vio-
lation. 

§ 4.34 Review of Inspector General’s 
report by the Ethics Law Division. 

After receipt of the Inspector Gen-
eral’s report, the Ethics Law Division 
shall review the facts and cir-
cumstances of the alleged violations. 
In addition, the Ethics Law Division 
may: 

(a) Return the report to the Inspector 
General with a request for further in-
vestigation; 

(b) Discuss the violation with the em-
ployee alleged to have committed the 
violation; or 

(c) Interview any other person, in-
cluding employees who it believes will 
be helpful in furnishing information 
relevant to the inquiry. 

§ 4.36 Action by the Ethics Law Divi-
sion. 

(a) After review of the Inspector Gen-
eral’s report, the Ethics Law Division 
shall determine whether or not there is 
sufficient information providing a rea-
sonable basis to believe that a viola-
tion of Section 103 or this subpart B 
has occurred. 

(b) If the Ethics Law Division deter-
mines that there is no reasonable basis 
to believe that a violation of Section 
103 or this subpart B has occurred, it 

shall close the matter and send its de-
termination to the Office of Inspector 
General. 

(c) If the Ethics Law Division deter-
mines that there is sufficient informa-
tion to provide a reasonable basis to 
believe that a violation of Section 103 
or this subpart B has occurred, it shall: 

(1) Send its determination to the Of-
fice of Inspector General; and 

(2) Refer the matter to the appro-
priate official for review as to whether 
to impose a civil money penalty in ac-
cordance with 24 CFR part 30; provided, 
however, that the Ethics Law Division 
shall not make a civil money penalty 
recommendation unless it finds the 
violation to have been knowing and 
material. The decision to impose a 
civil money penalty in a particular 
matter may be made only upon referral 
from the Ethics Law Division. 

(d) In determining whether a viola-
tion is material, the Ethics Law Divi-
sion shall consider the following fac-
tors, as applicable: 

(1) The content of the disclosure and 
its significance to the person to whom 
the disclosure was made; 

(2) The time during the selection 
process when the disclosure was made; 

(3) The person to whom the disclo-
sure was made; 

(4) The dollar amount of assistance 
requested by the person to whom the 
disclosure was made; 

(5) The dollar amount of assistance 
available for a given competition or 
program; 

(6) The benefit, if any, received or ex-
pected by the employee, the employee’s 
relatives or friends, or any other per-
son with whom the employee is affili-
ated; 

(7) The potential injury to the De-
partment. 

(e) If the Ethics Law Division deter-
mines that there is sufficient informa-
tion to provide a reasonable basis to 
believe that a violation of Section 103 
or this subpart B has occurred, it may, 
in addition to referring the matter 
under 24 CFR part 30, refer the matter 
to an appropriate HUD official for con-
sideration of any other available dis-
ciplinary action. Any referral author-
ized by this paragraph (e) shall be re-
ported to the Inspector General and 
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may be reported to the employee’s su-
pervisor. 

§ 4.38 Administrative remedies. 

(a) If the Department receives or ob-
tains information providing a reason-
able basis to believe that a violation of 
Section 103 has occurred, the Depart-
ment may impose a sanction, as deter-
mined to be appropriate, upon an appli-
cant for or a recipient of assistance 
who has received covered selection in-
formation. 

(b) In determining whether a sanc-
tion is appropriate and if so which 
sanction or sanctions should be sought, 
the Secretary shall give consideration 
to the applicant’s conduct with respect 
to the violation. In so doing, the Sec-
retary shall consider the factors listed 
at § 4.36(d), as well as any history of 
prior violations in any HUD program, 
the benefits received or expected, de-
terrence of future violations and the 
extent of any complicity in the viola-
tion. 

(c) The Secretary may impose a sanc-
tion authorized by this section whether 
or not the Ethics Law Division refers a 
case under 24 CFR part 30, and whether 
or not a civil money penalty is im-
posed. 
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verify Social Security and Employer 
Identification Numbers. 

PROCEDURES FOR OBTAINING INCOME INFORMA-
TION ABOUT APPLICANTS AND PARTICI-
PANTS 

5.230 Consent by assistance applicants and 
participants. 

5.232 Penalties for failing to sign consent 
forms. 

5.233 Mandated use of HUD’s Enterprise In-
come Verification (EIV) System. 

5.234 Requests for information from 
SWICAs and Federal agencies; restric-
tions on use. 

5.236 Procedures for termination, denial, 
suspension, or reduction of assistance 
based on information obtained from a 
SWICA or Federal agency. 

5.238 Criminal and civil penalties. 
5.240 Family disclosure of income informa-

tion to the responsible entity and 
verification. 

Subpart C—Pet Ownership for the Elderly 
or Persons With Disabilities 

GENERAL REQUIREMENTS 

5.300 Purpose. 
5.303 Exclusion for animals that assist, 

support, or provide service to persons 
with disabilities. 

5.306 Definitions. 
5.309 Prohibition against discrimination. 
5.312 Notice to tenants. 
5.315 Content of pet rules: General require-

ments. 
5.318 Discretionary pet rules. 
5.321 Lease provisions. 
5.324 Implementation of lease provisions. 
5.327 Nuisance or threat to health or safety. 

PET OWNERSHIP REQUIREMENTS FOR HOUSING 
PROGRAMS 

5.350 Mandatory pet rules for housing pro-
grams. 

5.353 Housing programs: Procedure for de-
velopment of pet rules. 

5.356 Housing programs: Pet rule violation 
procedures. 

5.359 Housing programs: Rejection of units 
by applicants for tenancy. 

5.360 Housing programs: Additional lease 
provisions. 

5.363 Housing programs: Protection of the 
pet. 
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PET OWNERSHIP REQUIREMENTS FOR PUBLIC 
HOUSING PROGRAMS 

5.380 Public housing programs: Procedure 
for development of pet rules. 

Subpart D—Definitions for Section 8 and 
Public Housing Assistance Under the 
United States Housing Act of 1937 

5.400 Applicability. 
5.403 Definitions. 

Subpart E—Restrictions on Assistance to 
Noncitizens 

5.500 Applicability. 
5.502 Requirements concerning documents. 
5.504 Definitions. 
5.506 General provisions. 
5.508 Submission of evidence of citizenship 

or eligible immigration status. 
5.510 Documents of eligible immigration 

status. 
5.512 Verification of eligible immigration 

status. 
5.514 Delay, denial, reduction or termi-

nation of assistance. 
5.516 Availability of preservation assistance 

to mixed families and other families. 
5.518 Types of preservation assistance avail-

able to mixed families and other fami-
lies. 

5.520 Proration of assistance. 
5.522 Prohibition of assistance to noncitizen 

students. 
5.524 Compliance with nondiscrimination 

requirements. 
5.526 Protection from liability for respon-

sible entities and State and local govern-
ment agencies and officials. 

5.528 Liability of ineligible tenants for re-
imbursement of benefits. 

Subpart F—Section 8 and Public Housing, 
and Other HUD Assisted Housing Serv-
ing Persons with Disabilities: Family In-
come and Family Payment; Occu-
pancy Requirements for Section 8 
Project-Based Assistance 

5.601 Purpose and applicability. 
5.603 Definitions. 

FAMILY INCOME 

5.609 Annual income. 
5.611 Adjusted income. 
5.612 Restrictions on assistance to students 

enrolled in an institution of higher edu-
cation. 

5.613 Public housing program and Section 8 
tenant-based assistance program: PHA 
cooperation with welfare agency. 

5.615 Public housing program and Section 8 
tenant-based assistance program: How 
welfare benefit reduction affects family 
income. 

5.617 Self-sufficiency incentives for persons 
with disabilities—Disallowance of in-
crease in annual income. 

FAMILY PAYMENT 

5.628 Total tenant payment. 
5.630 Minimum rent. 
5.632 Utility reimbursements. 
5.634 Tenant rent. 

SECTION 8 PROJECT-BASED ASSISTANCE: 
OCCUPANCY REQUIREMENTS 

5.653 Section 8 project-based assistance pro-
grams: Admission—Income-eligibility 
and income-targeting. 

5.655 Section 8 project-based assistance pro-
grams: Owner preferences in selection for 
a project or unit. 

5.657 Section 8 project-based assistance pro-
grams: Reexamination of family income 
and composition. 

5.659 Family information and verification. 
5.661 Section 8 project-based assistance pro-

grams: Approval for police or other secu-
rity personnel to live in project. 

Subpart G—Physical Condition Standards 
and Inspection Requirements 

5.701 Applicability. 
5.703 Physical condition standards for HUD 

housing that is decent, safe, sanitary and 
in good repair (DSS/GR). 

5.705 Uniform physical inspection require-
ments. 

Subpart H—Uniform Financial Reporting 
Standards 

5.801 Uniform financial reporting standards. 

Subpart I—Preventing Crime in Federally 
Assisted Housing—Denying Admission 
and Terminating Tenancy for Criminal 
Activity or Alcohol Abuse 

GENERAL 

5.850 Which subsidized housing is covered by 
this subpart? 

5.851 What authority do I have to screen ap-
plicants and evict tenants? 

5.852 What discretion do I have in screening 
and eviction actions? 

5.853 Definitions. 

DENYING ADMISSIONS 

5.854 When must I prohibit admission of in-
dividuals who have engaged in drug-re-
lated criminal activity? 

5.855 When am I specifically authorized to 
prohibit admission of individuals who 
have engaged in criminal activity? 

5.856 When must I prohibit admission of sex 
offenders? 

5.857 When must I prohibit admission of al-
cohol abusers? 
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TERMINATING TENANCY 

5.858 When authority do I have to evict drug 
criminals? 

5.859 When am I specifically authorized to 
evict other criminals? 

5.860 When am I specifically authorized to 
evict alcohol abusers? 

5.861 What evidence of criminal activity 
must I have to evict? 

Subpart J—Access to Criminal Records 
and Information 

5.901 To what criminal records and searches 
does this subpart apply? 

5.902 Definitions. 
5.903 What special authority is there to ob-

tain access to criminal records? 
5.905 What special authority is there to ob-

tain access to sex offender registration 
information? 

Subpart K—Application, Registration, and 
Submission Requirements 

5.1001 Applicability. 
5.1003 Use of a universal identifier for orga-

nizations applying for HUD grants. 
5.1004 Central contractor registration. 
5.1005 Electronic submission of applications 

for grants and other financial assistance. 

Subpart L—Protection for Victims of Do-
mestic Violence, Dating Violence, or 
Stalking in Public and Section 8 Hous-
ing 

5.2001 Applicability. 
5.2003 Definitions. 
5.2005 VAWA protections. 
5.2007 Documenting the occurrence of do-

mestic violence, dating violence, or 
stalking. 

5.2009 Remedies available to victims of do-
mestic violence, dating violence, or 
stalking in HUD-assisted housing. 

5.2011 Effect on other laws. 

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d, 
1437f, 1437n, 3535(d), Sec. 327, Pub. L. 109–115, 
119 Stat. 2936, and Sec. 607, Pub. L. 109–162, 
119 Stat. 3051. 

SOURCE: 61 FR 5202, Feb. 9, 1996, unless oth-
erwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 5 appear at 65 FR 16715, Mar. 29, 2000. 

Subpart A—Generally Applicable 
Definitions and Federal Re-
quirements; Waivers 

§ 5.100 Definitions. 
The following definitions apply to 

this part and also in other regulations, 
as noted: 

1937 Act means the United States 
Housing Act of 1937 (42 U.S.C. 1437 et 
seq.) 

ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 et 
seq.). 

ALJ means an administrative law 
judge appointed to HUD pursuant to 5 
U.S.C. 3105 or detailed to HUD pursuant 
to 5 U.S.C. 3344. 

Covered person, for purposes of 24 CFR 
5, subpart I, and parts 966 and 982, 
means a tenant, any member of the 
tenant’s household, a guest or another 
person under the tenant’s control. 

Department means the Department of 
Housing and Urban Development. 

Drug means a controlled substance as 
defined in section 102 of the Controlled 
Substances Act (21 U.S.C. 802). 

Drug-related criminal activity means 
the illegal manufacture, sale, distribu-
tion, or use of a drug, or the possession 
of a drug with intent to manufacture, 
sell, distribute or use the drug. 

Elderly Person means an individual 
who is at least 62 years of age. 

Fair Housing Act means title VIII of 
the Civil Rights Act of 1968, as amend-
ed by the Fair Housing Amendments 
Act of 1988 (42 U.S.C. 3601 et seq.). 

Fair Market Rent (FMR) means the 
rent that would be required to be paid 
in the particular housing market area 
in order to obtain privately owned, de-
cent, safe and sanitary rental housing 
of modest (non-luxury) nature with 
suitable amenities. This Fair Market 
Rent includes utilities (except tele-
phone). Separate Fair Market Rents 
will be established by HUD for dwelling 
units of varying sizes (number of bed-
rooms) and will be published in the 
FEDERAL REGISTER in accordance with 
part 888 of this title. 

Federally assisted housing (for pur-
poses of subparts I and J of this part) 
means housing assisted under any of 
the following programs: 

(1) Public housing; 
(2) Housing receiving project-based or 

tenant-based assistance under Section 
8 of the U.S. Housing Act of 1937 (42 
U.S.C. 1437f); 

(3) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as 
amended by section 801 of the National 
Affordable Housing Act (12 U.S.C. 
1701q); 
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(4) Housing that is assisted under sec-
tion 202 of the Housing Act of 1959, as 
such section existed before the enact-
ment of the National Affordable Hous-
ing Act; 

(5) Housing that is assisted under sec-
tion 811 of the National Affordable 
Housing Act (42 U.S.C. 8013); 

(6) Housing financed by a loan or 
mortgage insured under section 
221(d)(3) of the National Housing Act 
(12 U.S.C. 1715l(d)(3)) that bears inter-
est at a rate determined under the pro-
viso of section 221(d)(5) of such Act (12 
U.S.C. 1715l(d)(5)); 

(7) Housing insured, assisted, or held 
by HUD or by a State or local agency 
under section 236 of the National Hous-
ing Act (12 U.S.C. 1715z–1); or 

(8) Housing assisted by the Rural De-
velopment Administration under sec-
tion 514 or section 515 of the Housing 
Act of 1949 (42 U.S.C. 1483, 1484). 

General Counsel means the General 
Counsel of HUD. 

Grantee means the person or legal en-
tity to which a grant is awarded and 
that is accountable for the use of the 
funds provided. 

Guest, only for purposes of 24 CFR 
part 5, subparts A and I, and parts 882, 
960, 966, and 982, means a person tempo-
rarily staying in the unit with the con-
sent of a tenant or other member of the 
household who has express or implied 
authority to so consent on behalf of 
the tenant. The requirements of parts 
966 and 982 apply to a guest as so de-
fined. 

Household, for purposes of 24 CFR 
part 5, subpart I, and parts, 960, 966, 882, 
and 982, means the family and PHA-ap-
proved live-in aide. 

HUD means the same as Department. 
MSA means a metropolitan statis-

tical area. 
NAHA means the Cranston-Gonzalez 

National Affordable Housing Act (42 
U.S.C. 12701 et seq.). 

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C. 
4321). 

NOFA means Notice of Funding 
Availability. 

OMB means the Office of Manage-
ment and Budget. 

Organizational Unit means the juris-
dictional area of each Assistant Sec-
retary, and each office head or field ad-

ministrator reporting directly to the 
Secretary. 

Other person under the tenant’s con-
trol, for the purposes of the definition 
of covered person and for parts 5, 882, 
966, and 982 means that the person, al-
though not staying as a guest (as de-
fined in this section) in the unit, is, or 
was at the time of the activity in ques-
tion, on the premises (as premises is de-
fined in this section) because of an in-
vitation from the tenant or other mem-
ber of the household who has express or 
implied authority to so consent on be-
half of the tenant. Absent evidence to 
the contrary, a person temporarily and 
infrequently on the premises solely for 
legitimate commercial purposes is not 
under the tenant’s control. 

Premises, for purposes of 24 CFR part 
5, subpart I, and parts 960 and 966, 
means the building or complex or de-
velopment in which the public or as-
sisted housing dwelling unit is located, 
including common areas and grounds. 

Public housing means housing as-
sisted under the 1937 Act, other than 
under Section 8. ‘‘Public housing’’ in-
cludes dwelling units in a mixed fi-
nance project that are assisted by a 
PHA with capital or operating assist-
ance. 

Public Housing Agency (PHA) means 
any State, county, municipality, or 
other governmental entity or public 
body, or agency or instrumentality of 
these entities, that is authorized to en-
gage or assist in the development or 
operation of low-income housing under 
the 1937 Act. 

Responsible entity means: 
(1) For the public housing program, 

the Section 8 tenant-based assistance 
program (part 982 of this title), and the 
Section 8 project-based certificate or 
voucher programs (part 983 of this 
title), and the Section 8 moderate reha-
bilitation program (part 882 of this 
title), responsible entity means the 
PHA administering the program under 
an ACC with HUD; 

(2) For all other Section 8 programs, 
responsible entity means the Section 8 
project owner. 

Section 8 means section 8 of the 
United States Housing Act of 1937 (42 
U.S.C. 1437f). 

Secretary means the Secretary of 
Housing and Urban Development. 
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URA means the Uniform Relocation 
Assistance and Real Property Acquisi-
tion Policies Act of 1970 (42 U.S.C. 4201– 
4655). 

Violent criminal activity means any 
criminal activity that has as one of its 
elements the use, attempted use, or 
threatened use of physical force sub-
stantial enough to cause, or be reason-
ably likely to cause, serious bodily in-
jury or property damage. 

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR 
23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 2000; 
66 FR 28791, May 24, 2001] 

§ 5.105 Other Federal requirements. 
The following Federal requirements 

apply as noted in the respective pro-
gram regulations: 

(a) Nondiscrimination and equal oppor-
tunity. The Fair Housing Act (42 U.S.C. 
3601–19) and implementing regulations 
at 24 CFR part 100 et seq.; Executive 
Order 11063, as amended by Executive 
Order 12259 (3 CFR, 1959–1963 Comp., p. 
652 and 3 CFR, 1980 Comp., p. 307) 
(Equal Opportunity in Housing Pro-
grams) and implementing regulations 
at 24 CFR part 107; title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d- 
2000d-4) (Nondiscrimination in Feder-
ally Assisted Programs) and imple-
menting regulations at 24 CFR part 1; 
the Age Discrimination Act of 1975 (42 
U.S.C. 6101–6107) and implementing reg-
ulations at 24 CFR part 146; section 504 
of the Rehabilitation Act of 1973 (29 
U.S.C. 794) and implementing regula-
tions at part 8 of this title; title II of 
the Americans with Disabilities Act, 42 
U.S.C. 12101 et seq.; 24 CFR part 8; sec-
tion 3 of the Housing and Urban Devel-
opment Act of 1968 (12 U.S.C. 1701u) and 
implementing regulations at 24 CFR 
part 135; Executive Order 11246, as 
amended by Executive Orders 11375, 
11478, 12086, and 12107 (3 CFR, 1964–1965 
Comp., p. 339; 3 CFR, 1966–1970 Comp., p. 
684; 3 CFR, 1966–1970 Comp., p. 803; 3 
CFR, 1978 Comp., p. 230; and 3 CFR, 1978 
Comp., p. 264, respectively) (Equal Em-
ployment Opportunity Programs) and 
implementing regulations at 41 CFR 
chapter 60; Executive Order 11625, as 
amended by Executive Order 12007 (3 
CFR, 1971–1975 Comp., p. 616 and 3 CFR, 
1977 Comp., p. 139) (Minority Business 
Enterprises); Executive Order 12432 (3 
CFR, 1983 Comp., p. 198) (Minority 

Business Enterprise Development); and 
Executive Order 12138, as amended by 
Executive Order 12608 (3 CFR, 1977 
Comp., p. 393 and 3 CFR, 1987 Comp., p. 
245) (Women’s Business Enterprise). 

(b) Disclosure requirements. The disclo-
sure requirements and prohibitions of 
31 U.S.C. 1352 and implementing regula-
tions at 24 CFR part 87; and the re-
quirements for funding competitions 
established by the Department of Hous-
ing and Urban Development Reform 
Act of 1989 (42 U.S.C. 3531 et seq.). 

(c) Debarred, suspended, or ineligible 
contractors and participants. The pro-
hibitions at 2 CFR part 2424 on the use 
of debarred, suspended, or ineligible 
contractors and participants. 

(d) Drug-Free Workplace. The Drug- 
Free Workplace Act of 1988 (41 U.S.C. 
701, et seq.) and HUD’s implementing 
regulations at 24 CFR part 21. 

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR 
16715, Mar. 29, 2000; 72 FR 73491, Dec. 27, 2007.] 

§ 5.107 Audit requirements for non- 
profit organizations. 

Non-profit organizations subject to 
regulations in the part 200 and part 800 
series of title 24 of the CFR shall com-
ply with the audit requirements of re-
vised OMB Circular A–133, ‘‘Audits of 
States, Local Governments, and Non- 
profit Organizations’’ (see 24 CFR 
84.26). For HUD programs, a non-profit 
organization is the mortgagor or owner 
(as these terms are defined in the regu-
lations in the part 200 and part 800 se-
ries) and not a related or affiliated or-
ganization or entity. 

[62 FR 61617, Nov. 18, 1997] 

§ 5.109 Equal Participation of Reli-
gious Organizations in HUD Pro-
grams and Activities. 

(a) Purpose. Consistent with Execu-
tive Order 13279 (issued on December 12, 
2002, 67 FR 77141, 3 CFR, 2002 Comp., p. 
258), entitled ‘‘Equal Protection of the 
Laws for Faith-Based and Community 
Organizations,’’ this section describes 
HUD’s policy for the equal participa-
tion of religious organizations in 
HUD’s programs and activities. The 
equal participation policies and re-
quirements contained in this section 
are generally applicable to religious or-
ganizations in all HUD programs and 
activities. More specific policies and 
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requirements regarding the participa-
tion of religious organizations in indi-
vidual HUD programs may be provided 
in the regulations for those programs. 

(b) Equal participation of religious or-
ganizations in HUD programs and activi-
ties. Religious organizations are eligi-
ble, on the same basis as any other or-
ganization, to participate in HUD’s 
programs and activities. Neither the 
Federal government, nor a State or 
local government, nor any other entity 
that administers any HUD program or 
activity shall discriminate against an 
organization on the basis of the organi-
zation’s religious character or affili-
ation. 

(c) Inherently religious activities. Orga-
nizations that receive direct HUD 
funds under a HUD program or activity 
may not engage in inherently religious 
activities, such as worship, religious 
instruction, or proselytization, as part 
of the programs or services funded 
under a HUD program or activity. If an 
organization conducts such inherently 
religious activities, the inherently reli-
gious activities must be offered sepa-
rately, in time or location, from the 
programs, activities, or services sup-
ported by direct HUD funds and par-
ticipation must be voluntary for the 
beneficiaries of the programs, activi-
ties or services provided under the 
HUD program. 

(d) Independence of religious organiza-
tions. A religious organization that par-
ticipates in a HUD program or activity 
will retain its independence from Fed-
eral, State, and local governments, and 
may continue to carry out its mission, 
including the definition, practice, and 
expression of its religious beliefs, pro-
vided that it does not engage in any in-
herently religious activities, such as 
worship, religious instruction, or pros-
elytization as part of the programs or 
services supported by direct HUD 
funds. Among other things, religious 
organizations may use space in their 
facilities to provide services under a 
HUD program without removing reli-
gious art, icons, scriptures, or other re-
ligious symbols. In addition, a religious 
organization participating in a HUD 
program retains its authority over its 
internal governance, and it may retain 
religious terms in its organization’s 
name, select its board members on a 

religious basis, and include religious 
references in its organization’s mission 
statements and other governing docu-
ments. 

(e) Exemption from Title VII employ-
ment discrimination requirements. A reli-
gious organization’s exemption from 
the Federal prohibition on employment 
discrimination on the basis of religion, 
set forth in section 702(a) of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e–1), is 
not forfeited when the organization 
participates in a HUD program. Some 
HUD programs, however, contain inde-
pendent statutory provisions that im-
pose certain nondiscrimination re-
quirements on all grantees. Accord-
ingly, grantees should consult with the 
appropriate HUD program office to de-
termine the scope of applicable re-
quirements. 

(f) Nondiscrimination requirements. An 
organization that receives direct HUD 
funds shall not, in providing program 
assistance, discriminate against a pro-
gram beneficiary or prospective pro-
gram beneficiary on the basis of reli-
gion or religious belief. 

(g) Acquisition, construction, and reha-
bilitation of structures. HUD funds may 
not be used for the acquisition, con-
struction, or rehabilitation of struc-
tures to the extent that those struc-
tures are used for inherently religious 
activities. HUD funds may be used for 
the acquisition, construction, or reha-
bilitation of structures only to the ex-
tent that those structures are used for 
conducting eligible activities under a 
HUD program or activity. Where a 
structure is used for both eligible and 
inherently religious activities, HUD 
funds may not exceed the cost of those 
portions of the acquisition, construc-
tion, or rehabilitation that are attrib-
utable to eligible activities in accord-
ance with the cost accounting require-
ments applicable to the HUD program 
or activity. Sanctuaries, chapels, and 
other rooms that a HUD-funded reli-
gious congregation uses as its principal 
place of worship, however, are ineli-
gible for HUD-funded improvements. 
Disposition of real property after use 
for the authorized purpose, or any 
change in use of the property from the 
authorized purpose, is subject to gov-
ernmentwide regulations governing 
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real property disposition (see, e.g., 24 
CFR parts 84 and 85). 

(h) Commingling of Federal and State 
and local funds. If a state or local gov-
ernment voluntarily contributes its 
own funds to supplement Federally 
funded activities, the State or local 
government has the option to seg-
regate the Federal funds or commingle 
them. However, if the funds are com-
mingled, the requirements of this sec-
tion apply to all of the commingled 
funds. Further, if a State or local gov-
ernment is required to contribute 
matching funds to supplement a Feder-
ally funded activity, the matching 
funds are considered commingled with 
the Federal assistance and therefore 
subject to the requirements of this sec-
tion. Some HUD programs’ require-
ments govern any project or activity 
assisted under those programs. Accord-
ingly, grantees should consult with the 
appropriate HUD program office to de-
termine the scope of applicable re-
quirements. 

[69 FR 41717, July 9, 2004] 

§ 5.110 Waivers. 
Upon determination of good cause, 

the Secretary may, subject to statu-
tory limitations, waive any provision 
of this title and delegate this authority 
in accordance with section 106 of the 
Department of Housing and Urban De-
velopment Reform Act of 1989 (42 
U.S.C. 3535(q)). 

Subpart B—Disclosure and 
Verification of Social Security 
Numbers and Employer Iden-
tification Numbers; Proce-
dures for Obtaining Income 
Information 

AUTHORITY: 42 U.S.C. 3535(d), 3543, 3544, and 
11901 et seq. 

SOURCE: 61 FR 11113, Mar. 18, 1996, unless 
otherwise noted. 

§ 5.210 Purpose, applicability, and Fed-
eral preemption. 

(a) Purpose. This subpart B requires 
applicants for and participants in cov-
ered HUD programs to disclose, and 
submit documentation to verify, their 
Social Security Numbers (SSNs). This 
subpart B also enables HUD and PHAs 

to obtain income information about ap-
plicants and participants in the cov-
ered programs through computer 
matches with State Wage Information 
Collection Agencies (SWICAs) and Fed-
eral agencies, in order to verify an ap-
plicant’s or participant’s eligibility for 
or level of assistance. The purpose of 
this subpart B is to enable HUD to de-
crease the incidence of fraud, waste, 
and abuse in the covered programs. 

(b) Applicability. (1) This subpart B 
applies to mortgage and loan insurance 
and coinsurance and housing assistance 
programs contained in chapter II, sub-
chapter B, and chapters VIII and IX of 
this title. 

(2) The information covered by con-
sent forms described in this subpart in-
volves income information from 
SWICAs, and wages, net earnings from 
self-employment, payments of retire-
ment income, and unearned income as 
referenced at 26 U.S.C. 6103. In addi-
tion, consent forms may authorize the 
collection of other information from 
applicants and participants to deter-
mine eligibility or level of benefits. 

(c) Federal preemption. This subpart B 
preempts any State law, including re-
strictions and penalties, that governs 
the collection and use of income infor-
mation to the extent State law is in-
consistent with this subpart. 

[61 FR 11113, Mar. 18, 1996, as amended at 65 
FR 16715, Mar. 29, 2000] 

§ 5.212 Compliance with the Privacy 
Act and other requirements. 

(a) Compliance with the Privacy Act. 
The collection, maintenance, use, and 
dissemination of SSNs, EINs, any in-
formation derived from SSNs and Em-
ployer Identification Numbers (EINs), 
and income information under this sub-
part shall be conducted, to the extent 
applicable, in compliance with the Pri-
vacy Act (5 U.S.C. 552a) and all other 
provisions of Federal, State, and local 
law. 

(b) Privacy Act notice. All assistance 
applicants shall be provided with a Pri-
vacy Act notice at the time of applica-
tion. All participants shall be provided 
with a Privacy Act notice at each an-
nual income recertification. 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00054 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



45 

Office of the Secretary, HUD § 5.214 

§ 5.214 Definitions. 

In addition to the definitions in 
§ 5.100, the following definitions apply 
to this subpart B: 

Assistance applicant. Except as ex-
cluded pursuant to 42 U.S.C. 3543(b) and 
3544(a)(2), this term means the fol-
lowing: 

(1) For any program under 24 CFR 
parts 215, 221, 236, 290, or 891, or any 
program under Section 8 of the 1937 
Act: A family or individual that seeks 
rental assistance under the program. 

(2) For the public housing program: A 
family or individual that seeks admis-
sion to the program. 

(3) For any program under 24 CFR 
part 235: A homeowner or cooperative 
member seeking homeownership assist-
ance (including where the individual 
seeks to assume an existing mortgage). 

Computer match means the automated 
comparison of data bases containing 
records about individuals. 

Computer matching agreement means 
the agreement that describes the re-
sponsibilities and obligations of the 
parties participating in a computer 
match. 

Consent form means any consent form 
approved by HUD to be signed by as-
sistance applicants and participants for 
the purpose of obtaining income infor-
mation from employers and SWICAs; 
return information from the Social Se-
curity Administration (including 
wages, net earnings from self-employ-
ment, and payments of retirement in-
come), as referenced at 26 U.S.C. 
6103(l)(7)(A); and return information for 
unearned income from the Internal 
Revenue Service, as referenced at 26 
U.S.C. 6103(l)(7)(B). The consent forms 
expire after a certain time and may au-
thorize the collection of other informa-
tion from assistance applicants or par-
ticipants to determine eligibility or 
level of benefits as provided in 
§§ 813.109, 913.109, and 950.315 of this 
title. 

Employer Identification Number (EIN) 
means the nine-digit taxpayer identi-
fying number that is assigned to an in-
dividual, trust, estate, partnership, as-
sociation, company, or corporation 
pursuant to sections 6011(b), or cor-
responding provisions of prior law, or 
6109 of the Internal Revenue Code. 

Entity applicant. (1) Except as ex-
cluded pursuant to 42 U.S.C. 3543(b), 
3544(a)(2), and paragraph (2) of this defi-
nition, this term means a partnership, 
corporation, or any other association 
or entity, other than an individual 
owner applicant, that seeks to partici-
pate as a private owner in any of the 
following: 

(i) The project-based assistance pro-
grams under Section 8 of the 1937 Act; 

(ii) The programs in 24 CFR parts 215, 
221, or 236; or 

(iii) The other mortgage and loan in-
surance programs in 24 CFR parts 201 
through 267, except that the term ‘‘en-
tity applicant’’ does not include a 
mortgagee or lender. 

(2) The term does not include a public 
entity, such as a PHA, IHA, or State 
Housing Finance Agency. 

Federal agency means a department of 
the executive branch of the Federal 
Government. 

Income information means informa-
tion relating to an individual’s income, 
including: 

(1) All employment income informa-
tion known to current or previous em-
ployers or other income sources that 
HUD or the processing entity deter-
mines is necessary for purposes of de-
termining an assistance applicant’s or 
participant’s eligibility for, or level of 
assistance in, a covered program; 

(2) All information about wages, as 
defined in the State’s unemployment 
compensation law, including any So-
cial Security Number; name of the em-
ployee; quarterly wages of the em-
ployee; and the name, full address, 
telephone number, and, when known, 
Employer Identification Number of an 
employer reporting wages under a 
State unemployment compensation 
law; 

(3) With respect to unemployment 
compensation: 

(i) Whether an individual is receiv-
ing, has received, or has applied for un-
employment compensation; 

(ii) The amount of unemployment 
compensation the individual is receiv-
ing or is entitled to receive; and 

(iii) The period with respect to which 
the individual actually received such 
compensation; 
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(4) Unearned IRS income and self-em-
ployment, wages and retirement in-
come as described in the Internal Rev-
enue Code, 26 U.S.C. 6103(l)(7); and 

(5) Wage, social security (Title II), 
and supplemental security income 
(Title XVI) data obtained from the So-
cial Security Administration. 

Individual owner applicant. Except as 
excluded pursuant to 42 U.S.C. 3543(b), 
3544(a)(2), or paragraph (2) of this defi-
nition, this term means: 

(1) An individual who seeks to par-
ticipate as a private owner in any of: 

(i) The project-based assistance pro-
grams under Section 8 of the 1937 Act; 
or 

(ii) The programs in 24 CFR parts 215, 
221, 235 (without homeownership assist-
ance), or 236, including where the indi-
vidual seeks to assume an existing 
mortgage; or 

(2) An individual who: 
(i) Either: (A) Applies for a mortgage 

or loan insured or coinsured under any 
of the programs referred to in para-
graph (1)(iii) of the definition of ‘‘enti-
ty applicant’’ in this section; or 

(B) Seeks to assume an existing 
mortgage or loan; and 

(ii) Intends to hold the mortgaged 
property in his or her individual right. 

IRS means the Internal Revenue 
Service. 

Owner means the person or entity (or 
employee of an owner) that leases an 
assisted dwelling unit to an eligible 
family and includes, when applicable, a 
mortgagee. 

Participant. Except as excluded pursu-
ant to 42 U.S.C. 3543(b) and 3544(a)(2), 
this term has the following meaning: 

(1) For any program under 24 CFR 
part 891, or Section 8 of the 1937 Act: A 
family receiving rental assistance 
under the program; 

(2) For the public housing program: A 
family or individual that is assisted 
under the program; 

(3) For 24 CFR parts 215, 221, 236, and 
290: A tenant or qualified tenant under 
any of the programs; and 

(4) For 24 CFR part 235: A homeowner 
or a cooperative member receiving 
homeownership assistance. 

Processing entity means the person or 
entity that, under any of the programs 
covered under this subpart B, is respon-
sible for making eligibility and related 

determinations and an income reexam-
ination. (In the Section 8 and public 
housing programs, the ‘‘processing en-
tity’’ is the ‘‘responsible entity’’ as de-
fined in § 5.100.) 

Social Security Number (SSN) means 
the nine-digit number that is assigned 
to a person by the Social Security Ad-
ministration and that identifies the 
record of the person’s earnings re-
ported to the Social Security Adminis-
tration. The term does not include a 
number with a letter as a suffix that is 
used to identify an auxiliary bene-
ficiary. 

SSA means the Social Security Ad-
ministration. 

State Wage Information Collection 
Agency (SWICA) means the State agen-
cy, including any Indian tribal agency, 
receiving quarterly wage reports from 
employers in the State, or an alter-
native system that has been deter-
mined by the Secretary of Labor to be 
as effective and timely in providing 
employment-related income and eligi-
bility information. 

[61 FR 11113, Mar. 18, 1996, as amended at 63 
FR 23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 
2000] 

DISCLOSURE AND VERIFICATION OF SO-
CIAL SECURITY NUMBERS AND EM-
PLOYER IDENTIFICATION NUMBERS FOR 
APPLICANTS AND PARTICIPANTS IN 
CERTAIN HUD PROGRAMS 

§ 5.216 Disclosure and verification of 
Social Security and Employer Iden-
tification Numbers. 

(a) General. The requirements of this 
section apply to applicants and partici-
pants as described in this section, ex-
cept that this section is inapplicable to 
individuals who do not contend eligible 
immigration status under subpart E of 
this part (see § 5.508). 

(b) Disclosure required of assistance ap-
plicants. Each assistance applicant 
must submit the following information 
to the processing entity when the as-
sistance applicant’s eligibility under 
the program involved is being deter-
mined. 

(1) The complete and accurate SSN 
assigned to the assistance applicant 
and to each member of the assistance 
applicant’s household; and 
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(2) The documentation referred to in 
paragraph (g)(1) of this section to 
verify each such SSN. 

(c) Disclosure required of individual 
owner applicants. Each individual owner 
applicant must submit the following 
information to the processing entity 
when the individual owner applicant’s 
eligibility under the program involved 
is being determined: 

(1) The complete and accurate SSN 
assigned to the individual owner appli-
cant and to each member of the indi-
vidual owner applicant’s household 
who will be obligated to pay the debt 
evidenced by the mortgage or loan doc-
uments; and 

(2) The documentation referred to in 
paragraph (g)(1) of this section to 
verify each such SSN. 

(d) Disclosure required of certain offi-
cials of entity applicants. Each officer, 
director, principal stockholder, or 
other official of an entity applicant 
must submit the following information 
to the processing entity when the enti-
ty applicant’s eligibility under the pro-
gram involved is being determined: 

(1) The complete and accurate SSN 
assigned to each such individual; and 

(2) The documentation referred to in 
paragraph (g)(1) of this section to 
verify each SSN. 

(e) Disclosure required of participants— 
(1) Initial disclosure. (i) Each partici-
pant, except those age 62 or older as of 
January 31, 2010, whose initial deter-
mination of eligibility was begun be-
fore January 31, 2010, must submit the 
information described in paragraph 
(e)(1)(ii) of this section, if the partici-
pant has: 

(A) Not previously disclosed a SSN; 
(B) Previously disclosed a SSN that 

HUD or the SSA determined was in-
valid; or 

(C) Been issued a new SSN. 
(ii) Each participant subject to the 

disclosure requirements under para-
graph (e)(1)(i) of this section must sub-
mit the following information to the 
processing entity at the next interim 
or regularly scheduled reexamination 
or recertification of family composi-
tion or income, or other reexamination 
or recertification for the program in-
volved: 

(A) The complete and accurate SSN 
assigned to the participant and to each 

member of the participant’s household; 
and 

(B) The documentation referred to in 
paragraph (g)(1) of this section to 
verify each such SSN. 

(2) Subsequent disclosure. Once a par-
ticipant has disclosed and the proc-
essing entity has verified each SSN, 
the following rules apply: 

(i) Addition of new household member 
who is at least 6 years of age or under the 
age of 6 and has an assigned SSN. When 
the participant requests to add a new 
household member who is at least 6 
years of age, or is under the age of 6 
and has an assigned SSN, the partici-
pant must provide the following to the 
processing entity at the time of the re-
quest, or at the time of processing the 
interim reexamination or recertifi-
cation of family composition that in-
cludes the new member(s): 

(A) The complete and accurate SSN 
assigned to each new member; and 

(B) The documentation referred to in 
paragraph (g)(1) of this section to 
verify the SSN for each new member. 

(ii) Addition of new household member 
who is under the age of 6 and has no as-
signed SSN. (A) When a participant re-
quests to add a new household member 
who is under the age of 6 and has not 
been assigned a SSN, the participant 
shall be required to provide the com-
plete and accurate SSN assigned to 
each new child and the documentation 
referred to in paragraph (g)(1) of this 
section to verify the SSN for each new 
child within 90 calendar days of the 
child being added to the household. 

(B) The processing entity shall grant 
an extension of one additional 90-day 
period if the processing entity, in its 
discretion, determines that the partici-
pant’s failure to comply was due to cir-
cumstances that could not have rea-
sonably been foreseen and were outside 
the control of the participant. During 
the period that the processing entity is 
awaiting documentation of a SSN, the 
processing entity shall include the 
child as part of the assisted household 
and the child shall be entitled to all 
the benefits of being a household mem-
ber. If, upon expiration of the provided 
time period, the participant fails to 
produce a SSN, the processing entity 
shall follow the provisions of § 5.218. 
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(iii) Assignment of new SSN. If the par-
ticipant or any member of the partici-
pant’s household has been assigned a 
new SSN, the participant must submit 
the following to the processing entity 
at either the time of receipt of the new 
SSN; at the next interim or regularly 
scheduled reexamination or recertifi-
cation of family composition or in-
come, or other reexamination or recer-
tification; or at such earlier time spec-
ified by the processing entity: 

(A) The complete and accurate SSN 
assigned to the participant or house-
hold member involved; and 

(B) The documentation referred to in 
paragraph (g)(1) of this section to 
verify the SSN of each individual. 

(f) Disclosure required of entity appli-
cants. Each entity applicant must sub-
mit the following information to the 
processing entity when the entity ap-
plicant’s eligibility under the program 
involved is being determined: 

(1) Any complete and accurate EIN 
assigned to the entity applicant; and 

(2) The documentation referred to in 
paragraph (g)(2) of this section to 
verify the EIN. 

(g) Required documentation—(1) SSN. 
The documentation necessary to verify 
the SSN of an individual who is re-
quired to disclose his or her SSN under 
paragraphs (a) through (e) of this sec-
tion is: 

(i) A valid SSN card issued by the 
SSA; 

(ii) An original document issued by a 
federal or state government agency, 
which contains the name of the indi-
vidual and the SSN of the individual, 
along with other identifying informa-
tion of the individual; or 

(ii) Such other evidence of the SSN 
as HUD may prescribe in administra-
tive instructions. 

(2) EIN. The documentation nec-
essary to verify an EIN of an entity ap-
plicant that is required to disclose its 
EIN under paragraph (f) of this section 
is the official, written communication 
from the Internal Revenue Service 
(IRS) assigning the EIN to the entity 
applicant, or such other evidence of the 
EIN as HUD may prescribe in adminis-
trative instructions. 

(h) Effect on assistance applicants. (1) 
Except as provided in paragraph (h)(2) 
of this section, if the processing entity 

determines that the assistance appli-
cant is otherwise eligible to participate 
in a program, the assistance applicant 
may retain its place on the waiting list 
for the program but cannot become a 
participant until it can provide: 

(i) The complete and accurate SSN 
assigned to each member of the house-
hold; and 

(ii) The documentation referred to in 
paragraph (g)(1) of this section to 
verify the SSN of each such member. 

(2) For applicants to the Section 8 
Moderate Rehabilitation Single Room 
Occupancy (SRO) Program for Home-
less Individuals under 24 CFR part 882, 
subpart H, the documentation required 
in paragraph (h)(1) of this section must 
be provided to the processing entity 
within 90 calendar days from the date 
of admission into the program. The 
processing entity shall grant an exten-
sion of one additional 90-day period if 
the processing entity, in its discretion, 
determines that the applicant’s failure 
to comply was due to circumstances 
that could not have reasonably been 
foreseen and were outside the control 
of the applicant. If, upon expiration of 
the provided time period, the indi-
vidual fails to produce a SSN, the proc-
essing entity shall follow the provi-
sions of § 5.218. 

(i) Rejection of documentation. The 
processing entity must not reject docu-
mentation referred to in paragraph (g) 
of this section, except as HUD may 
otherwise prescribe through publicly 
issued notice. 

[74 FR 68932, Dec. 29, 2009] 

§ 5.218 Penalties for failing to disclose 
and verify Social Security and Em-
ployer Identification Numbers. 

(a) Denial of eligibility of assistance ap-
plicants and individual owner applicants. 
The processing entity must deny the 
eligibility of an assistance applicant or 
individual owner applicant in accord-
ance with the provisions governing the 
program involved, if the assistance or 
individual owner applicant does not 
meet the applicable SSN disclosure, 
documentation, and verification re-
quirements as specified in § 5.216. 

(b) Denial of eligibility of entity appli-
cants. The processing entity must deny 
the eligibility of an entity applicant in 
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accordance with the provisions gov-
erning the program involved; if: 

(1) The entity applicant does not 
meet the EIN disclosure, documenta-
tion, and verification requirements 
specified in § 5.216; or 

(2) Any of the officials of the entity 
applicant referred to in § 5.216(d) does 
not meet the applicable SSN disclo-
sure, and documentation and 
verification requirements specified in 
§ 5.216. 

(c) Termination of assistance or termi-
nation of tenancy of participants. (1) The 
processing entity must terminate the 
assistance or terminate the tenancy, or 
both, of a participant and the partici-
pant’s household, in accordance with 
the provisions governing the program 
involved, if the participant does not 
meet the applicable SSN disclosure, 
documentation, and verification re-
quirements specified in § 5.216. 

(2) The processing entity may defer 
termination and provide the partici-
pant with an additional 90 calendar 
days to disclose a SSN, but only if the 
processing entity, in its discretion, de-
termines that: 

(i) The failure to meet these require-
ments was due to circumstances that 
could not have reasonably been fore-
seen and were outside the control of 
the participant; and 

(ii) There is a reasonable likelihood 
that the participant will be able to dis-
close a SSN by the deadline. 

(3) Failure of the participant to dis-
close a SSN by the deadline specified in 
paragraph (c)(2) of this section will re-
sult in termination of the assistance or 
tenancy, or both, of the participant 
and the participant’s household. 

(d) Cross reference. Individuals should 
consult the regulations and adminis-
trative instructions for the programs 
covered under this subpart B for fur-
ther information on the use of SSNs 
and EINs in determinations regarding 
eligibility. 

[61 FR 11113, Mar. 18, 1996, as amended at 74 
FR 4840, Jan. 27, 2009; 74 FR 68933, Dec. 29, 
2009] 

PROCEDURES FOR OBTAINING INCOME IN-
FORMATION ABOUT APPLICANTS AND 
PARTICIPANTS 

§ 5.230 Consent by assistance appli-
cants and participants. 

(a) Required consent by assistance ap-
plicants and participants. Each member 
of the family of an assistance applicant 
or participant who is at least 18 years 
of age, and each family head and 
spouse regardless of age, shall sign one 
or more consent forms. 

(b) Consent authorization—(1) To whom 
and when. The assistance applicant 
shall submit the signed consent forms 
to the processing entity when eligi-
bility under a covered program is being 
determined. A participant shall sign 
and submit consent forms at the next 
regularly scheduled income reexamina-
tion. Assistance applicants and partici-
pants shall be responsible for the sign-
ing and submitting of consent forms by 
each applicable family member. 

(2) Subsequent consent forms—special 
cases. Participants are required to sign 
and submit consent forms at the next 
interim or regularly scheduled income 
reexamination under the following cir-
cumstances: 

(i) When any person 18 years or older 
becomes a member of the family; 

(ii) When a member of the family 
turns 18 years of age; and 

(iii) As required by HUD or the PHA 
in administrative instructions. 

(c) Consent form—contents. The con-
sent form required by this section shall 
contain, at a minimum, the following: 

(1) A provision authorizing HUD and 
PHAs to obtain from SWICAs any in-
formation or materials necessary to 
complete or verify the application for 
participation and to maintain contin-
ued assistance under a covered pro-
gram; and 

(2) A provision authorizing HUD, 
PHAs, or the owner responsible for de-
termining eligibility for or the level of 
assistance to verify with previous or 
current employers income information 
pertinent to the assistance applicant’s 
or participant’s eligibility for or level 
of assistance under a covered program; 

(3) A provision authorizing HUD to 
request income return information 
from the IRS and the SSA for the sole 
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purpose of verifying income informa-
tion pertinent to the assistance appli-
cant’s or participant’s eligibility or 
level of benefits; and 

(4) A statement that the authoriza-
tion to release the information re-
quested by the consent form expires 15 
months after the date the consent form 
is signed. 

§ 5.232 Penalties for failing to sign 
consent forms. 

(a) Denial or termination of benefits. In 
accordance with the provisions gov-
erning the program involved, if the as-
sistance applicant or participant, or 
any member of the assistance appli-
cant’s or participant’s family, does not 
sign and submit the consent form as re-
quired in § 5.230, then: 

(1) The processing entity shall deny 
assistance to and admission of an as-
sistance applicant; 

(2) Assistance to, and the tenancy of, 
a participant may be terminated. 

(b) Cross references. Individuals should 
consult the regulations and adminis-
trative instructions for the programs 
covered under this subpart B for fur-
ther information on the use of income 
information in determinations regard-
ing eligibility. 

§ 5.233 Mandated use of HUD’s Enter-
prise Income Verification (EIV) Sys-
tem. 

(a) Programs subject to this section and 
requirements. (1) The requirements of 
this section apply to entities admin-
istering assistance under the: 

(i) Public Housing program under 24 
CFR part 960; 

(ii) Section 8 Housing Choice Voucher 
(HCV) program under 24 CFR part 982; 

(iii) Moderate Rehabilitation pro-
gram under 24 CFR part 882; 

(iv) Project-based Voucher program 
under 24 CFR part 983; 

(v) Project-based Section 8 programs 
under 24 CFR parts 880, 881, 883, 884, 886, 
and 891; 

(vi) Section 202 of the Housing Act of 
1959 (12 U.S.C. 1701q); 

(vii) Section 811 of the Cranston-Gon-
zalez National Affordable Housing Act 
(42 U.S.C. 8013); 

(viii) Sections 221(d)(3) and 236 of the 
National Housing Act (12 U.S.C. 
1715l(d)(3) and 1715z–1); and 

(ix) Rent Supplement program under 
section 101 of the Housing and Urban 
Development Act of 1965 (12 U.S.C. 
1701s). 

(2) Processing entities must use 
HUD’s EIV system in its entirety: 

(i) As a third party source to verify 
tenant employment and income infor-
mation during mandatory reexamina-
tions or recertifications of family com-
position and income, in accordance 
with § 5.236, and administrative guid-
ance issued by HUD; and 

(ii) To reduce administrative and 
subsidy payment errors in accordance 
with HUD administrative guidance. 

(b) Penalties for noncompliance. Fail-
ure to use the EIV system in its en-
tirety may result in the imposition of 
sanctions and/or the assessment of dis-
allowed costs associated with any re-
sulting incorrect subsidy or tenant 
rent calculations, or both. 

[74 FR 68934, Dec. 29, 2009] 

§ 5.234 Requests for information from 
SWICAs and Federal agencies; re-
strictions on use. 

(a) Information available from SWICAs 
and Federal agencies—to whom and what. 
Income information will generally be 
obtained through computer matching 
agreements between HUD and a SWICA 
or Federal agency, or between a PHA 
and a SWICA, as described in para-
graph (c) of this section. Certification 
that the applicable assistance appli-
cants and participants have signed ap-
propriate consent forms and have re-
ceived the necessary Privacy Act no-
tice is required, as follows: 

(1) When HUD requests the computer 
match, the processing entity shall cer-
tify to HUD; and 

(2) When the PHA requests the com-
puter match, the PHA shall certify to 
the SWICA. 

(b) Restrictions on use of information. 
The restrictions of 42 U.S.C. 
3544(c)(2)(A) apply to the use by HUD or 
a PHA of income information obtained 
from a SWICA. The restrictions of 42 
U.S.C. 3544(c)(2)(A) and of 26 U.S.C. 
6103(l)(7) apply to the use by HUD or a 
PHA of income information obtained 
from the IRS or SSA. 

(c) Computer matching agreements. 
Computer matching agreements shall 
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specify the purpose and the legal au-
thority for the match, and shall in-
clude a description of the records to be 
matched, a statement regarding dis-
position of information generated 
through the match, a description of the 
administrative and technical safe-
guards to be used in protecting the in-
formation obtained through the match, 
a description of the use of records, the 
restrictions on duplication and re-
disclosure, a certification, and the 
amount that will be charged for proc-
essing a request. 

(Approved by the Office of Management and 
Budget under control number 2508–0008) 

§ 5.236 Procedures for termination, de-
nial, suspension, or reduction of as-
sistance based on information ob-
tained from a SWICA or Federal 
agency. 

(a) Termination, denial, suspension, or 
reduction of assistance. The provisions 
of 42 U.S.C. 3544(c)(2)(B) and (C) shall 
govern the termination, denial, suspen-
sion, or reduction of benefits for an as-
sistance applicant or participant based 
on income information obtained from a 
SWICA or a Federal agency. Proce-
dures necessary to comply with these 
provisions are provided in paragraph 
(b) of this section. 

(b) Procedures for independent 
verification. (1) Any determination or 
redetermination of family income 
verified in accordance with this para-
graph must be carried out in accord-
ance with the requirements and proce-
dures applicable to the individual cov-
ered program. Independent verification 
of information obtained from a SWICA 
or a Federal agency may be: 

(i) By HUD; 
(ii) In the case of the public housing 

program, by a PHA; or 
(iii) In the case of any Section 8 pro-

gram, by a PHA acting as contract ad-
ministrator under an ACC. 

(2) Upon receiving income informa-
tion from a SWICA or a Federal agen-
cy, HUD or, when applicable, the PHA 
shall compare the information with the 
information about a family’s income 
that was: 

(i) Provided by the assistance appli-
cant or participant to the PHA; or 

(ii) Obtained by the owner (or mort-
gagee, as applicable) from the assist-

ance applicant or participant or from 
his or her employer. 

(3) When the income information re-
veals an employer or other income 
source that was not disclosed by the 
assistance applicant or participant, or 
when the income information differs 
substantially from the information re-
ceived from the assistance applicant or 
participant or from his or her em-
ployer: 

(i) HUD or, as applicable or directed 
by HUD, the PHA shall request the un-
disclosed employer or other income 
source to furnish any information nec-
essary to establish an assistance appli-
cant’s or participant’s eligibility for or 
level of assistance in a covered pro-
gram. This information shall be fur-
nished in writing, as directed to: 

(A) HUD, with respect to programs 
under parts 221, 235, 236, or 290 of this 
title; 

(B) The responsible entity (as defined 
in § 5.100) in the case of the public hous-
ing program or any Section 8 program. 

(C) The owner or mortgagee, as appli-
cable, with respect to the rent supple-
ment, Section 221(d)(3) BMIR, Section 
235 homeownership assistance, or Sec-
tion 236 programs. 

(ii) HUD or the PHA may verify the 
income information directly with an 
assistance applicant or participant. 
Such verification procedures shall not 
include any disclosure of income infor-
mation prohibited under paragraph 
(b)(6) of this section. 

(4) HUD and the PHA shall not be re-
quired to pursue these verification pro-
cedures when the sums of money at 
issue are too small to raise an infer-
ence of fraud or justify the expense of 
independent verification and the proce-
dures related to termination, denial, 
suspension, or reduction of assistance. 

(5) Based on the income information 
received from a SWICA or Federal 
agency, HUD or the PHA, as appro-
priate, may inform an owner (or mort-
gagee) that an assistance applicant’s or 
participant’s eligibility for or level of 
assistance is uncertain and needs to be 
verified. The owner (or mortgagee) 
shall then confirm the assistance appli-
cant’s or participant’s income informa-
tion by checking the accuracy of the 
information with the employer or 
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other income source, or directly with 
the family. 

(6) Nondisclosure of Income informa-
tion. Neither HUD nor the PHA may 
disclose income information obtained 
from a SWICA directly to an owner 
(unless a PHA is the owner). Disclosure 
of income information obtained from 
the SSA or IRS is restricted under 26 
U.S.C. § 6103(l)(7) and 42 U.S.C. 3544. 

(c) Opportunity to contest. HUD, the 
PHA, or the owner (or mortgagee, as 
applicable) shall promptly notify any 
assistance applicant or participant in 
writing of any adverse findings made 
on the basis of the information verified 
in accordance with paragraph (b) of 
this section. The assistance applicant 
or participant may contest the findings 
in the same manner as applies to other 
information and findings relating to 
eligibility factors under the applicable 
program. Termination, denial, suspen-
sion, or reduction of assistance shall be 
carried out in accordance with require-
ments and procedures applicable to the 
individual covered program, and shall 
not occur until the expiration of any 
notice period provided by the statute 
or regulations governing the program. 

[61 FR 11113, Mar. 18, 1996, as amended at 65 
FR 16715, Mar. 29, 2000; 74 FR 68934, Dec. 29, 
2009] 

§ 5.238 Criminal and civil penalties. 

Persons who violate the provisions of 
42 U.S.C. 3544 or 26 U.S.C. 6103(l)(7) with 
respect to the use and disclosure of in-
come information may be subject to 
civil or criminal penalties under 42 
U.S.C. 3544(c)(3), 26 U.S.C. 7213(a), or 18 
U.S.C. 1905. 

§ 5.240 Family disclosure of income in-
formation to the responsible entity 
and verification. 

(a) This section applies to families 
that reside in dwelling units with as-
sistance under the public housing pro-
gram, the Section 8 tenant-based as-
sistance programs, or for which 
project-based assistance is provided 
under the Section 8, Section 202, or 
Section 811 program. 

(b) The family must promptly furnish 
to the responsible entity any letter or 
other notice by HUD to a member of 
the family that provides information 

concerning the amount or verification 
of family income. 

(c) The responsible entity must 
verify the accuracy of the income in-
formation received from the family, 
and change the amount of the total 
tenant payment, tenant rent or Sec-
tion 8 housing assistance payment, or 
terminate assistance, as appropriate, 
based on such information. 

[65 FR 16715, Mar. 29, 2000] 

Subpart C—Pet Ownership for the 
Elderly or Persons With Disabilities 

AUTHORITY: 42 U.S.C. 1701r–1 and 3535(d). 

GENERAL REQUIREMENTS 

§ 5.300 Purpose. 

(a) This subpart implements section 
227 of the Housing and Urban-Rural Re-
covery Act of 1983 (12 U.S.C. 1701r–1) as 
it pertains to projects for the elderly or 
persons with disabilities under: 

(1) The housing programs adminis-
tered by the Assistant Secretary for 
Housing-Federal Housing Commis-
sioner; 

(2) Projects assisted under the pro-
grams contained in chapter VIII of this 
title 24; and 

(3) The public housing program. 
(b) [Reserved] 

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR 
16715, Mar. 29, 2000] 

§ 5.303 Exclusion for animals that as-
sist, support, or provide service to 
persons with disabilities. 

(a) This subpart C does not apply to 
animals that are used to assist, sup-
port, or provide service to persons with 
disabilities. Project owners and PHAs 
may not apply or enforce any policies 
established under this subpart against 
animals that are necessary as a reason-
able accommodation to assist, support, 
or provide service to persons with dis-
abilities. This exclusion applies to ani-
mals that reside in projects for the el-
derly or persons with disabilities, as 
well as to animals that visit these 
projects. 

(b) Nothing in this subpart C: 
(1) Limits or impairs the rights of 

persons with disabilities; 
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(2) Authorizes project owners or 
PHAs to limit or impair the rights of 
persons with disabilities; or 

(3) Affects any authority that project 
owners or PHAs may have to regulate 
animals that assist, support, or provide 
service to persons with disabilities, 
under federal, state, or local law. 

[73 FR 63838, Oct. 27, 2008] 

§ 5.306 Definitions. 
Common household pet means: 
(1) For purposes of Housing programs: 

A domesticated animal, such as a dog, 
cat, bird, rodent (including a rabbit), 
fish, or turtle, that is traditionally 
kept in the home for pleasure rather 
than for commercial purposes. Com-
mon household pet does not include 
reptiles (except turtles). If this defini-
tion conflicts with any applicable 
State or local law or regulation defin-
ing the pets that may be owned or kept 
in dwelling accommodations, the State 
or local law or regulation shall apply. 
This definition shall not include ani-
mals that are used to assist persons 
with disabilities. 

(2) For purposes of Public Housing pro-
grams: PHAs may define the term 
‘‘common household pet’’ under § 5.318. 

Elderly or disabled family means: 
(1) For purposes of Housing programs: 

An elderly person, a person with a dis-
ability, or an elderly or disabled family 
for purposes of the program under 
which a project for the elderly or per-
sons with disabilities is assisted or has 
its mortgage insured. 

(2) For purposes of Public Housing pro-
grams: (i) An elderly person, a person 
with a disability, or an elderly or dis-
abled family as defined in § 5.403 in sub-
part A of this part. 

(ii) [Reserved] 
Housing programs means: 
(1) The housing programs adminis-

tered by the Assistant Secretary for 
Housing-Federal Housing Commis-
sioner; and 

(2) The programs contained in chap-
ter VIII of this title 24 that assist rent-
al projects that meet the definition of 
project for the elderly or persons with 
disabilities in this subpart C. 

Project for the elderly or persons with 
disabilities means: 

(1) For purposes of Housing programs: 
(i) A specific rental or cooperative mul-

tifamily property that, unless cur-
rently owned by HUD, is subject to a 
first mortgage, and: 

(A) That is assisted under statutory 
authority identified by HUD through 
notice; 

(B) That was designated for occu-
pancy by elderly or disabled families 
when funds for the project were re-
served, or when the commitment to in-
sure the mortgage was issued or, of not 
then so designated, that is designated 
for such occupancy in an effective 
amendment to the regulatory agree-
ment covering the project, made pursu-
ant to the project owner’s request, and 
that is assisted or insured under one of 
the programs identified by HUD 
through notice; or 

(C) For which preference in tenant 
selection is given for all units in the 
project to elderly or disabled families 
and that is owned by HUD or assisted 
under one of the programs identified by 
HUD through notice. 

(ii) This term does not include health 
and care facilities that have mortgage 
insurance under the National Housing 
Act. This term also does not include 
any of the project owner’s other prop-
erty that does not meet the criteria 
contained in any one of paragraphs 
(1)(i)(A) through (C) of this definition, 
even if the property is adjacent to or 
under joint or common management 
with such specific property. 

(2) For purposes of Public Housing pro-
grams: Any project assisted under title 
I of the United States Housing Act of 
1937 (other than under section 8 or 17 of 
the Act), including any building within 
a mixed-use project, that was des-
ignated for occupancy by the elderly or 
persons with disabilities at its incep-
tion or, although not so designated, for 
which the PHA gives preference in ten-
ant selection (with HUD approval) for 
all units in the project (or for a build-
ing within a mixed-use project) to el-
derly or disabled families. For purposes 
of this part, this term does not include 
projects assisted the Low-Rent Housing 
Homeownership Opportunity program 
or under title II of the United States 
Housing Act of 1937. 

Project owner means an owner (in-
cluding HUD, where HUD is the owner) 
or manager of a project for the elderly 
or persons with disabilities, or an 
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agent authorized to act for an owner or 
manager of such housing. 

Public Housing Agency (PHA) is de-
fined in § 5.100. 

[61 FR 5202, Feb. 9, 1996, as amended at 65 FR 
16715, Mar. 29, 2000] 

§ 5.309 Prohibition against discrimina-
tion. 

Except as otherwise specifically au-
thorized under this subpart no project 
owner or PHA that owns or manages a 
project for the elderly or persons with 
disabilities may: 

(a) As a condition of tenancy or oth-
erwise, prohibit or prevent any tenant 
of such housing from owning common 
household pets or having such pets liv-
ing in the tenant’s dwelling unit; or 

(b) Restrict or discriminate against 
any person in connection with admis-
sion to, or continued occupancy of, 
such housing by reason of the person’s 
ownership of common household pets 
or the presence of such pets in the per-
son’s dwelling unit. 

§ 5.312 Notice to tenants. 
(a) During the development of pet 

rules as described in §§ 5.353 or 5.380, the 
project owner or PHA shall serve writ-
ten notice on all tenants of projects for 
the elderly or persons with disabilities 
in occupancy at the time of service, 
stating that: 

(1) Tenants are permitted to own and 
keep common household pets in their 
dwelling units, in accordance with the 
pet rules (if any) promulgated under 
this subpart C; 

(2) Animals that are used to assist 
persons with disabilities are excluded 
from the requirements of this subpart 
C, as provided in § 5.303; 

(3) Tenants may, at any time, request 
a copy of any current pet rule devel-
oped under this subpart C (as well as 
any current proposed rule or proposed 
amendment to an existing rule); and 

(4) Tenants may request that their 
leases be amended under § 5.321 to per-
mit common household pets. 

(b) The project owner or PHA shall 
provide to each applicant for tenancy 
when he or she is offered a dwelling 
unit in a project for the elderly or per-
sons with disabilities, the written no-
tice specified in paragraphs (a) (1), (2), 
and (3) of this section. 

(c) If a PHA chooses not to promul-
gate pet rules, the notice shall be 
served within 60 days of the effective 
date of this part. PHAs shall serve no-
tice under this section in accordance 
with their normal service of notice pro-
cedures. 

§ 5.315 Content of pet rules: General 
requirements. 

(a) Housing programs. The project 
owner shall prescribe reasonable rules 
to govern the keeping of common 
household pets. The pet rules must in-
clude the mandatory rules described in 
§ 5.350 and may, unless otherwise noted 
in this subpart C, include other discre-
tionary provisions as provided in 
§ 5.318. 

(b) Public Housing programs. (1) PHAs 
may choose not to promulgate rules 
governing the keeping of common 
household pets or may include rules as 
provided in § 5.318. PHAs may elect to 
include provisions based on those in 
§ 5.350. If they so choose, the PHAs may 
modify the provisions in § 5.350 in any 
manner consistent with this subpart C. 

(2) If PHAs choose to promulgate pet 
rules, tenants must be permitted to 
own and keep pets in their units in ac-
cordance with the terms and conditions 
of their leases, the provisions of this 
subpart C, and any applicable State or 
local law or regulation governing the 
owning or keeping of pets in dwelling 
accommodations. 

(3) PHAs that choose not to promul-
gate pet rules, shall not impose, by 
lease modification or otherwise, any 
requirement that is inconsistent with 
the provisions of this subpart C. 

(c) Use of discretion. (1) This subpart C 
does not define with specificity the 
limits of the project owners’ or PHAs’ 
discretion to promulgate pet rules. 
Where a project owner or PHA has dis-
cretion to prescribe pet rules under 
this subpart C, the pet rules should be: 

(i) Reasonably related to furthering a 
legitimate interest of the project 
owner or PHA, such as the owner’s or 
PHA’s interest in providing a decent, 
safe, and sanitary living environment 
for existing and prospective tenants 
and in protecting and preserving the 
physical condition of the project and 
the owner’s or PHA’s financial interest 
in it; and 
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(ii) Drawn narrowly to achieve the 
owner’s or PHA’s legitimate interests, 
without imposing unnecessary burdens 
and restrictions on pet owners and pro-
spective pet owners. 

(2) Where a project owner or PHA has 
discretion to prescribe pet rules under 
this subpart C, the owner or PHA may 
vary the rules’ content among projects 
and within individual projects, based 
on factors such as the size, type, loca-
tion, and occupancy of the project or 
its units, provided that the applicable 
rules are reasonable and do not conflict 
with any applicable State or local law 
or regulation governing the owning or 
keeping of pets in dwelling accom-
modations. 

(d) Conflict with State or local law. The 
pet rules adopted by the project owner 
or PHA shall not conflict with applica-
ble State or local law or regulations. If 
such a conflict may exist, the State 
and local law or regulations shall 
apply. 

§ 5.318 Discretionary pet rules. 
Pet rules promulgated by project 

owners and PHAs may include, but are 
not limited to, consideration of the fol-
lowing factors: 

(a) Definitions of ‘‘common household 
pet’’—(1) For Public Housing programs. 
The pet rules established by a PHA 
may contain a reasonable definition of 
a common household pet. 

(2) For Housing programs. Project 
owners wishing to define ‘‘common 
household pet’’ in their pet rules must 
use the Housing programs definition of 
the term in § 5.306. 

(b) Density of tenants and pets. (1)(i) 
The pet rules established under this 
section may take into account tenant 
and pet density. The pet rules may 
place reasonable limitations on the 
number of common household pets that 
may be allowed in each dwelling unit. 
In the case of group homes, the pet 
rules may place reasonable limitations 
on the number of common household 
pets that may be allowed in each home. 

(ii) For Housing programs. Under these 
rules, project owners may limit the 
number of four-legged, warm-blooded 
pets to one pet in each dwelling unit or 
group home. 

(iii) Other than the limitations de-
scribed in this paragraph (b)(1), the pet 

rules may not limit the total number 
of pets allowed in the project. 

(2) As used in paragraph (b)(1) of this 
section, the term ‘‘group home’’ means: 

(i) For purposes of Housing programs. A 
small, communal living arrangement 
designed specifically for individuals 
who are chronically mentally ill, devel-
opmentally disabled, or physically dis-
abled who require a planned program of 
continual supportive services or super-
vision (other than continual nursing, 
medical or psychiatric care). 

(ii) For purposes of Public Housing pro-
grams. A dwelling or dwelling unit for 
the exclusive residential use of elderly 
persons or persons with disabilities 
who are not capable of living com-
pletely independently and who require 
a planned program of continual sup-
portive services or supervision (other 
than continual nursing, medical or psy-
chiatric care). 

(c) Pet size and pet type. The pet rules 
may place reasonable limitations on 
the size, weight, and type of common 
household pets allowed in the project. 

(d) Potential financial obligations of 
tenants—(1) Pet deposits. The pet rules 
may require tenants who own or keep 
pets in their units to pay a refundable 
pet deposit. In the case of project own-
ers, this pet deposit shall be limited to 
those tenants who own or keep cats or 
dogs in their units. This deposit is in 
addition to any other financial obliga-
tion generally imposed on tenants of 
the project. The project owner or PHA 
may use the pet deposit only to pay 
reasonable expenses directly attrib-
utable to the presence of the pet in the 
project, including (but not limited to) 
the cost of repairs and replacements to, 
and fumigation of, the tenant’s dwell-
ing unit and, for project owners, the 
cost of animal care facilities under 
§ 5.363. The project owner or PHA shall 
refund the unused portion of the pet 
deposit to the tenant within a reason-
able time after the tenant moves from 
the project or no longer owns or keeps 
a pet (or a cat or dog in the case of 
project owners) in the dwelling unit. 

(2) Housing programs: Maximum pet de-
posit. (i) Pet deposits for the following 
tenants shall not exceed an amount pe-
riodically fixed by HUD through no-
tice. 
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(A) Tenants whose rents are sub-
sidized (including tenants of a HUD- 
owned project, whose rents were sub-
sidized before HUD acquired it) under 
one of the programs identified by HUD 
through notice. 

(B) Tenants who live in a project as-
sisted (including tenants who live in a 
HUD-owned project that was assisted 
before HUD acquired it) under one of 
the programs identified by HUD 
through notice. 

(C) For all other tenants of projects 
for the elderly or persons with disabil-
ities, the pet deposit shall not exceed 
one month’s rent at the time the pet is 
brought onto the premises. 

(ii) In establishing the maximum 
amount of pet deposit under paragraph 
(d)(2)(i) of this section, HUD will con-
sider factors such as: 

(A) Projected, estimated expenses di-
rectly attributable to the presence of 
pets in the project; 

(B) The ability of project owners to 
offset such expenses by use of security 
deposits or HUD-reimbursable ex-
penses; and 

(C) The low income status of tenants 
of projects for the elderly or persons 
with disabilities. 

(iii) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the 
pet rules shall provide for gradual ac-
cumulation of the deposit by the pet 
owner through an initial payment not 
to exceed $50 when the pet is brought 
onto the premises, and subsequent 
monthly payments not to exceed $10 
per month until the amount of the de-
posit is reached. 

(iv) For pet deposits subject to para-
graphs (d)(2)(i)(B) and (C) of this sec-
tion, the pet rules may provide for 
gradual accumulation of the deposit by 
the pet owner. 

(v) The project owner may (subject to 
the HUD-prescribed limits) increase 
the amount of the pet deposit by 
amending the house pet rules in ac-
cordance with § 5.353. 

(A) For pet deposits subject to para-
graph (d)(2)(i)(A) of this section, the 
house pet rules shall provide for grad-
ual accumulation of any such increase 
not to exceed $10 per month for all de-
posit amounts that are being accumu-
lated. 

(B) [Reserved] 

(vi) Any pet deposit that is estab-
lished within the parameters set forth 
by paragraph (d)(2) of this section shall 
be deemed reasonable for purposes of 
this subpart C. 

(3) Public Housing programs: Maximum 
pet deposit. The maximum amount of 
pet deposit that may be charged by the 
PHA, on a per dwelling unit basis, shall 
not exceed the higher of the Total Ten-
ant Payment (as defined in 24 CFR 
913.102) or such reasonable fixed 
amount as the PHA may require. The 
pet rules may permit gradual accumu-
lation of the pet deposit by the pet 
owner. 

(4) Housing programs: Waste removal 
charge. The pet rules may permit the 
project owner to impose a separate 
waste removal charge of up to five dol-
lars ($5) per occurrence on pet owners 
that fail to remove pet waste in accord-
ance with the prescribed pet rules. Any 
pet waste removal charge that is with-
in this five dollar ($5) limitation shall 
be deemed to be a reasonable amount 
for the purposes of this subpart C. 

(5) The pet deposit (for Housing and 
Public Housing programs) and waste 
removal charge (for Housing programs) 
are not part of the rent payable by the 
tenant. Except as provided in para-
graph (d) of this section for Housing 
programs and, paragraph (d) of this 
section and 24 CFR 966.4(b) for Public 
Housing programs, project owners or 
PHAs may not prescribe pet rules that 
impose additional financial obligations 
on pet owners that are designed to 
compensate the project owner or PHA 
for costs associated with the presence 
of pets in the project, including (but 
not limited to) requiring pet owners: 

(i) To obtain liability or other insur-
ance to cover damage caused by the 
pet; 

(ii) To agree to be strictly liable for 
all damages caused by the pet where 
this liability is not otherwise imposed 
by State or local law, or 

(iii) To indemnify the project owner 
for pet-related litigation and attor-
ney’s fees. 

(e) Standards of pet care. The pet rules 
may prescribe standards of pet care 
and handling, but must be limited to 
those necessary to protect the condi-
tion of the tenant’s unit and the gen-
eral condition of the project premises, 
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or to protect the health or safety of 
present tenants, project employees, 
and the public. The pet rules may not 
require pet owners to have any pet’s 
vocal cords removed. Permitted rules 
may: 

(1) Bar pets from specified common 
areas (such as lobbies, laundry rooms, 
and social rooms), unless the exclusion 
will deny a pet reasonable ingress and 
egress to the project or building. 

(2) Require the pet owner to control 
noise and odor caused by a pet. 

(3) Housing programs: Project owners 
may also: 

(i) Require pet owners to have their 
dogs and cats spayed or neutered; and 

(ii) Limit the length of time that a 
pet may be left unattended in a dwell-
ing unit. 

(f) Pet licensing. The pet rules may re-
quire pet owners to license their pets 
in accordance with applicable State 
and local laws and regulations. (Fail-
ure of the pet rules to contain this re-
quirement does not relieve the pet 
owner of responsibility for complying 
with applicable State and local pet li-
censing requirements.) 

(g) Public Housing programs: Des-
ignated pet areas. (1) PHAs may des-
ignate buildings, floors of buildings, or 
sections of buildings as no-pet areas 
where pets generally may not be per-
mitted. Similarly, the pet rules may 
designate buildings, floors of buildings, 
or sections of buildings for residency 
generally by pet-owning tenants. The 
PHA may direct such initial tenant 
moves as may be necessary to establish 
pet and no-pet areas. The PHA may not 
refuse to admit (or delay admission of) 
an applicant for tenancy on the 
grounds that the applicant’s admission 
would violate a pet or no-pet area. The 
PHA may adjust the pet and no-pet 
areas or may direct such additional 
moves as may be necessary (or both) to 
accommodate such applicants for ten-
ancy or to meet the changing needs of 
existing tenants. 

(2) Project owners may not designate 
pet areas in buildings in their pet 
rules. 

(h) Pets temporarily on the premises. 
The pet rules may exclude from the 
project pets not owned by a tenant that 
are to be kept temporarily on the 
project premises. For the purposes of 

paragraph (h) of this section, pets are 
to be kept ‘‘temporarily’’ if they are to 
be kept in the tenant’s dwelling accom-
modations for a period of less than 14 
consecutive days and nights. HUD, 
however, encourages project owners 
and PHAs to permit the use of a vis-
iting pet program sponsored by a hu-
mane society, or other nonprofit orga-
nization. 

§ 5.321 Lease provisions. 

(a) Lease provisions. (1) PHAs which 
have established pet rules and project 
owners shall ensure that the leases for 
all tenants of projects for the elderly 
or persons with disabilities: 

(i) State that tenants are permitted 
to keep common household pets in 
their dwelling units (subject to the pro-
visions of this subpart and the pet 
rules); 

(ii) Shall incorporate by reference 
the pet rules promulgated by the 
project owner or PHA; 

(iii) Shall provide that the tenant 
agrees to comply with these rules; and 

(iv) Shall state that violation of 
these rules may be grounds for removal 
of the pet or termination of the pet 
owner’s tenancy (or both), in accord-
ance with the provisions of this sub-
part and applicable regulations and 
State or local law. 

(2) [Reserved] 
(b) Where a PHA has not established 

pet rules, the leases of all tenants of 
such projects shall not contain any 
provisions prohibiting the owning or 
keeping of common household pets, and 
shall state that owning and keeping of 
such pets will be subject to the general 
obligations imposed on the PHA and 
tenants in the lease and any applicable 
State or local law or regulation gov-
erning the owning or keeping of pets in 
dwelling accommodations. 

§ 5.324 Implementation of lease provi-
sions. 

The lease for each tenant of a project 
for the elderly or persons with disabil-
ities who is admitted on or after the 
date on which this subpart C is imple-
mented shall contain the lease provi-
sions described in § 5.321 and, if applica-
ble, § 5.360. The lease for each tenant 
who occupies a unit in such a project 
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under lease on the date of implementa-
tion of this part shall be amended to 
include the provisions described in 
§ 5.321 and, if applicable, § 5.360: 

(a) For Housing programs: 
(1) Upon renewal of the lease and in 

accordance with any applicable regula-
tion; and 

(2) When a Housing program tenant 
registers a common household pet 
under § 5.350 

(b) For Public Housing programs: 
(1) Upon annual reexamination of 

tenant income in accordance with any 
applicable regulation; and 

(2) When a Public Housing program 
tenant wishes to own or keep a com-
mon household pet in his or her unit. 

§ 5.327 Nuisance or threat to health or 
safety. 

Nothing in this subpart C prohibits a 
project owner, PHA, or an appropriate 
community authority from requiring 
the removal of any pet from a project, 
if the pet’s conduct or condition is duly 
determined to constitute, under the 
provisions of State or local law, a nui-
sance or a threat to the health or safe-
ty of other occupants of the project or 
of other persons in the community 
where the project is located. 

PET OWNERSHIP REQUIREMENTS FOR 
HOUSING PROGRAMS 

§ 5.350 Mandatory pet rules for hous-
ing programs. 

Mandatory rules. The project owner 
must prescribe the following pet rules: 

(a) Inoculations. The pet rules shall 
require pet owners to have their pets 
inoculated in accordance with State 
and local laws. 

(b) Sanitary standards. (1) The pet 
rules shall prescribe sanitary standards 
to govern the disposal of pet waste. 
These rules may: 

(i) Designate areas on the project 
premises for pet exercise and the de-
posit of pet waste; 

(ii) Forbid pet owners from exer-
cising their pets or permitting their 
pets to deposit waste on the project 
premises outside the designated areas; 

(iii) Require pet owners to remove 
and properly dispose of all removable 
pet waste; and 

(iv) Require pet owners to remove 
pets from the premises to permit the 

pet to exercise or deposit waste, if no 
area in the project is designated for 
such purposes. 

(2) In the case of cats and other pets 
using litter boxes, the pet rules may 
require the pet owner to change the lit-
ter (but not more than twice each 
week), may require pet owners to sepa-
rate pet waste from litter (but not 
more than once each day), and may 
prescribe methods for the disposal of 
pet waste and used litter. 

(c) Pet restraint. The pet rules shall 
require that all cats and dogs be appro-
priately and effectively restrained and 
under the control of a responsible indi-
vidual while on the common areas of 
the project. 

(d) Registration. (1) The pet rules shall 
require pet owners to register their 
pets with the project owner. The pet 
owner must register the pet before it is 
brought onto the project premises, and 
must update the registration at least 
annually. The project owner may co-
ordinate the annual update with the 
annual reexamination of tenant in-
come, if applicable. The registration 
must include: 

(i) A certificate signed by a licensed 
veterinarian or a State or local author-
ity empowered to inoculate animals (or 
designated agent of such an authority) 
stating that the pet has received all in-
oculations required by applicable State 
and local law; 

(ii) Information sufficient to identify 
the pet and to demonstrate that it is a 
common household pet; and 

(iii) The name, address, and phone 
number of one or more responsible par-
ties who will care for the pet if the pet 
owner dies, is incapacitated, or is oth-
erwise unable to care for the pet. 

(2) The project owner may require 
the pet owner to provide additional in-
formation necessary to ensure compli-
ance with any discretionary rules pre-
scribed under § 5.318, and shall require 
the pet owner to sign a statement indi-
cating that he or she has read the pet 
rules and agrees to comply with them. 

(3) The pet rules shall permit the 
project owner to refuse to register a 
pet if: 

(i) The pet is not a common house-
hold pet; 

(ii) The keeping of the pet would vio-
late any applicable house pet rule; 
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(iii) The pet owner fails to provide 
complete pet registration information 
or fails annually to update the pet reg-
istration; or 

(iv) The project owner reasonably de-
termines, based on the pet owner’s hab-
its and practices, that the pet owner 
will be unable to keep the pet in com-
pliance with the pet rules and other 
lease obligations. The pet’s tempera-
ment may be considered as a factor in 
determining the prospective pet own-
er’s ability to comply with the pet 
rules and other lease obligations. 

(4) The project owner may not refuse 
to register a pet based on a determina-
tion that the pet owner is financially 
unable to care for the pet or that the 
pet is inappropriate, based on the 
therapeutic value to the pet owner or 
the interests of the property or exist-
ing tenants. 

(5) The pet rules shall require the 
project owner to notify the pet owner if 
the project owner refuses to register a 
pet. The notice shall state the basis for 
the project owner’s action and shall be 
served on the pet owner in accordance 
with the requirements of § 5.353(f)(1)(i) 
or (ii). The notice of refusal to register 
a pet may be combined with a notice of 
pet violation as required in § 5.356. 

§ 5.353 Housing programs: Procedure 
for development of pet rules. 

(a) General. Project owners shall use 
the procedures specified in this section 
to promulgate the pet rules referred to 
in §§ 5.318 and 5.350. 

(b) Development and notice of proposed 
pet rules. Project owners shall develop 
proposed rules to govern the owning or 
keeping of common household pets in 
projects for the elderly or persons with 
disabilities. Notice of the proposed pet 
rules shall be served on each tenant of 
the project as provided in paragraph (f) 
of this section. The notice shall: 

(1) Include the text of the proposed 
rules; 

(2) State that tenants or tenant rep-
resentatives may submit written com-
ments on the rules; and 

(3) State that all comments must be 
submitted to the project owner no later 
than 30 days from the effective date of 
the notice of the proposed rules. 

(4) The notice may also announce the 
date, time, and place for a meeting to 

discuss the proposed rules (as provided 
in paragraph (c) of this section). 

(c) Tenant consultation. Tenants or 
tenant representatives may submit 
written comments on the proposed pet 
rules to the project owner by the date 
specified in the notice of proposed 
rules. In addition, the owner may 
schedule one or more meetings with 
tenants during the comment period to 
discuss the proposed rules. Tenants and 
tenant representatives may make oral 
comments on the proposed rules at 
these meetings. The project owner 
must consider comments made at these 
meetings only if they are summarized, 
reduced to writing, and submitted to 
the project owner before the end of the 
comment period. 

(d) Development and notice of final pet 
rules. The project owner shall develop 
the final rules after reviewing tenants’ 
written comments and written sum-
maries of any owner-tenant meetings. 
The project owner may meet with ten-
ants and tenant representatives to at-
tempt to resolve issues raised by the 
comments. Subject to this subpart C, 
the content of the final pet rules, how-
ever, is within the sole discretion of 
the project owner. The project owner 
shall serve on each tenant of the 
project, a notice of the final pet rules 
as provided in paragraph (f) of this sec-
tion. The notice must include the text 
of the final pet rules and must specify 
the effective date of the final pet rules. 

(e) Amendment of pet rules. The 
project owner may amend the pet rules 
at any time by following the procedure 
for the development of pet rules speci-
fied in paragraphs (b) through (d) of 
this section. 

(f) Service of notice. (1) The project 
owner must serve the notice required 
under this section by: 

(i) Sending a letter by first class 
mail, properly stamped and addressed 
to the tenant at the dwelling unit, with 
a proper return address; or 

(ii) Serving a copy of the notice on 
any adult answering the door at the 
tenant’s leased dwelling unit, or if no 
adult responds, by placing the notice 
under or through the door, if possible, 
or else by attaching the notice to the 
door; or 
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(iii) For service of notice to tenants 
of a high-rise building, posting the no-
tice in at least three conspicuous 
places within the building and main-
taining the posted notices intact and in 
legible form for 30 days. For purposes 
of paragraph (f) of this section, a high- 
rise building is a structure that is 
equipped with an elevator and has a 
common lobby. 

(2) For purposes of computing time 
periods following service of the notice, 
service is effective on the day that all 
notices are delivered or mailed, or in 
the case of service by posting, on the 
day that all notices are initially post-
ed. 

§ 5.356 Housing programs: Pet rule vio-
lation procedures. 

(a) Notice of pet rule violation. If a 
project owner determines on the basis 
of objective facts, supported by written 
statements, that a pet owner has vio-
lated a rule governing the owning or 
keeping of pets; the project owner may 
serve a written notice of pet rule viola-
tion on the pet owner in accordance 
with § 5.353(f)(1)(i) or (ii). The notice of 
pet rule violation must: 

(1) Contain a brief statement of the 
factual basis for the determination and 
the pet rule or rules alleged to be vio-
lated; 

(2) State that the pet owner has 10 
days from the effective date of service 
of the notice to correct the violation 
(including, in appropriate cir-
cumstances, removal of the pet) or to 
make a written request for a meeting 
to discuss the violation; 

(3) State that the pet owner is enti-
tled to be accompanied by another per-
son of his or her choice at the meeting; 
and 

(4) State that the pet owner’s failure 
to correct the violation, to request a 
meeting, or to appear at a requested 
meeting may result in initiation of 
procedures to terminate the pet own-
er’s tenancy. 

(b)(1) Pet rule violation meeting. If the 
pet owner makes a timely request for a 
meeting to discuss an alleged pet rule 
violation, the project owner shall es-
tablish a mutually agreeable time and 
place for the meeting but no later than 
15 days from the effective date of serv-
ice of the notice of pet rule violation 

(unless the project owner agrees to a 
later date). At the pet rule violation 
meeting, the pet owner and project 
owner shall discuss any alleged pet rule 
violation and attempt to correct it. 
The project owner may, as a result of 
the meeting, give the pet owner addi-
tional time to correct the violation. 

(2) Notice for pet removal. If the pet 
owner and project owner are unable to 
resolve the pet rule violation at the pet 
rule violation meeting, or if the project 
owner determines that the pet owner 
has failed to correct the pet rule viola-
tion within any additional time pro-
vided for this purpose under paragraph 
(b)(1) of this section, the project owner 
may serve a written notice on the pet 
owner in accordance with § 5.353(f)(1) (i) 
or (ii) (or at the meeting, if appro-
priate), requiring the pet owner to re-
move the pet. The notice must: 

(i) Contain a brief statement of the 
factual basis for the determination and 
the pet rule or rules that have been 
violated; 

(ii) State that the pet owner must re-
move the pet within 10 days of the ef-
fective date of service of the notice of 
pet removal (or the meeting, if notice 
is served at the meeting); and 

(iii) State that failure to remove the 
pet may result in initiation of proce-
dures to terminate the pet owner’s ten-
ancy. 

(c) Initiation of procedures to remove a 
pet or terminate the pet owner’s tenancy. 
(1) The project owner may not initiate 
procedures to terminate a pet owner’s 
tenancy based on a pet rule violation, 
unless: 

(i) The pet owner has failed to re-
move the pet or correct a pet rule vio-
lation within the applicable time pe-
riod specified in this section (including 
any additional time permitted by the 
owner); and 

(ii) The pet rule violation is suffi-
cient to begin procedures to terminate 
the pet owner’s tenancy under the 
terms of the lease and applicable regu-
lations. 

(2) The project owner may initiate 
procedures to remove a pet under § 5.327 
at any time, in accordance with the 
provisions of applicable State or local 
law. 
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§ 5.359 Housing programs: Rejection of 
units by applicants for tenancy. 

(a) An applicant for tenancy in a 
project for the elderly or persons with 
disabilities may reject a unit offered 
by a project owner if the unit is in 
close proximity to a dwelling unit in 
which an existing tenant of the project 
owns or keeps a common household 
pet. An applicant’s rejection of a unit 
under this section shall not adversely 
affect his or her application for ten-
ancy in the project, including (but not 
limited to) his or her position on the 
project waiting list or qualification for 
any tenant selection preference. 

(b) Nothing in this subpart C imposes 
a duty on project owners to provide al-
ternate dwelling units to existing or 
prospective tenants because of the 
proximity of common household pets 
to a particular unit or the presence of 
such pets in the project. 

§ 5.360 Housing programs: Additional 
lease provisions. 

(a) Inspections. In addition to other 
inspections permitted under the lease, 
the leases for all Housing program ten-
ants of projects for the elderly or per-
sons with disabilities may state that 
the project owner may, after reason-
able notice to the tenant and during 
reasonable hours, enter and inspect the 
premises. The lease shall permit entry 
and inspection only if the project 
owner has received a signed, written 
complaint alleging (or the project 
owner has reasonable grounds to be-
lieve) that the conduct or condition of 
a pet in the dwelling unit constitutes, 
under applicable State or local law, a 
nuisance or a threat to the health or 
safety of the occupants of the project 
or other persons in the community 
where the project is located. 

(b) Emergencies. (1) If there is no 
State or local authority (or designated 
agent of such an authority) authorized 
under applicable State or local law to 
remove a pet that becomes vicious, dis-
plays symptoms of severe illness, or 
demonstrates other behavior that con-
stitutes an immediate threat to the 
health or safety of the tenancy as a 
whole, the project owner may place a 
provision in tenant leases permitting 
the project owner to enter the premises 
(if necessary), remove the pet, and take 

such action with respect to the pet as 
may be permissible under State and 
local law, which may include placing it 
in a facility that will provide care and 
shelter for a period not to exceed 30 
days. 

(2) The lease shall permit the project 
owner to enter the premises and re-
move the pet or take such other per-
missible action only if the project 
owner requests the pet owner to re-
move the pet from the project imme-
diately, and the pet owner refuses to do 
so, or if the project owner is unable to 
contact the pet owner to make a re-
moval request. The lease may not con-
tain a provision relieving the project 
owner from liability for wrongful re-
moval of a pet. The cost of the animal 
care facility shall be paid as provided 
in § 5.363. 

(3) The project owner may place a 
provision in tenant leases permitting 
the project owner to enter the prem-
ises, remove the pet, and place the pet 
in a facility that will provide care and 
shelter, in accordance with the provi-
sions of § 5.363. The lease may not con-
tain a provision relieving the project 
owner from liability for wrongful re-
moval of a pet. 

§ 5.363 Housing programs: Protection 
of the pet. 

(a) If the health or safety of a pet is 
threatened by the death or incapacity 
of the pet owner, or by other factors 
that render the pet owner unable to 
care for the pet, the project owner may 
contact the responsible party or par-
ties listed in the pet registration re-
quired under § 5.350(d)(1)(iii). 

(b) If the responsible party or parties 
are unwilling or unable to care for the 
pet, or the project owner, despite rea-
sonable efforts, has been unable to con-
tact the responsible party or parties, 
the project owner may contact the ap-
propriate State or local authority (or 
designated agent of such an authority) 
and request the removal of the pet. 

(c) If there is no State or local au-
thority (or designated agent of such an 
authority) authorized to remove a pet 
under these circumstances and the 
project owner has placed a provision in 
the lease agreement (as described in 
§ 5.360(c)(2)), the project owner may 
enter the pet owner’s unit, remove the 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00071 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



62 

24 CFR Subtitle A (4–1–11 Edition) § 5.380 

pet, and place the pet in a facility that 
will provide care and shelter until the 
pet owner or a representative of the pet 
owner is able to assume responsibility 
for the pet, but not longer than 30 days. 

(d) The cost of the animal care facil-
ity provided under this section shall be 
borne by the pet owner. If the pet 
owner (or the pet owner’s estate) is un-
able or unwilling to pay, the cost of the 
animal care facility may be paid from 
the pet deposit, if imposed under the 
pet rules. 

PET OWNERSHIP REQUIREMENTS FOR 
PUBLIC HOUSING PROGRAMS 

§ 5.380 Public housing programs: Pro-
cedure for development of pet 
rules. 

PHAs that choose to promulgate pet 
rules shall consult with tenants of 
projects for the elderly or persons with 
disabilities administered by them with 
respect to their promulgation and sub-
sequent amendment. PHAs shall de-
velop the specific procedures governing 
tenant consultation, but these proce-
dures must be designed to give tenants 
(or, if appropriate, tenant councils) 
adequate opportunity to review and 
comment upon the pet rules before 
they are issued for effect. PHAs are 
solely responsible for the content of 
final pet rules, but must give consider-
ation to tenant comments. PHAs shall 
send to the responsible HUD field of-
fice, copies of the final (or amended) 
pet rules, as well as summaries or cop-
ies of all tenant comments received in 
the course of the tenant consultation. 

Subpart D—Definitions for Section 
8 and Public Housing Assist-
ance Under the United States 
Housing Act of 1937 

AUTHORITY: 42 U.S.C. 1437a and 3535(d). 

SOURCE: 61 FR 5665, Feb. 13, 1996, unless 
otherwise noted. 

§ 5.400 Applicability. 

This part applies to public housing 
and Section 8 programs. 

[61 FR 5665, Feb. 13, 1996, as amended at 65 
FR 16715, Mar. 29. 2000] 

§ 5.403 Definitions. 
Annual contributions contract (ACC) 

means the written contract between 
HUD and a PHA under which HUD 
agrees to provide funding for a program 
under the 1937 Act, and the PHA agrees 
to comply with HUD requirements for 
the program. 

Applicant means a person or a family 
that has applied for housing assistance. 

Disabled family means a family whose 
head, spouse, or sole member is a per-
son with disabilities. It may include 
two or more persons with disabilities 
living together, or one or more persons 
with disabilities living with one or 
more live-in aides. 

Displaced family means a family in 
which each member, or whose sole 
member, is a person displaced by gov-
ernmental action, or a person whose 
dwelling has been extensively damaged 
or destroyed as a result of a disaster 
declared or otherwise formally recog-
nized pursuant to Federal disaster re-
lief laws. 

Elderly family means a family whose 
head, spouse, or sole member is a per-
son who is at least 62 years of age. It 
may include two or more persons who 
are at least 62 years of age living to-
gether, or one or more persons who are 
at least 62 years of age living with one 
or more live-in aides. 

Family includes but is not limited to: 
(1) A family with or without children 

(the temporary absence of a child from 
the home due to placement in foster 
care shall not be considered in deter-
mining family composition and family 
size); 

(2) An elderly family; 
(3) A near-elderly family; 
(4) A disabled family; 
(5) A displaced family; 
(6) The remaining member of a ten-

ant family; and 
(7) A single person who is not an el-

derly or displaced person, or a person 
with disabilities, or the remaining 
member of a tenant family. 

Live-in aide means a person who re-
sides with one or more elderly persons, 
or near-elderly persons, or persons with 
disabilities, and who: 

(1) Is determined to be essential to 
the care and well-being of the persons; 

(2) Is not obligated for the support of 
the persons; and 
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(3) Would not be living in the unit ex-
cept to provide the necessary sup-
portive services. 

Near-elderly family means a family 
whose head, spouse, or sole member is 
a person who is at least 50 years of age 
but below the age of 62; or two or more 
persons, who are at least 50 years of 
age but below the age of 62, living to-
gether; or one or more persons who are 
at least 50 years of age but below the 
age of 62 living with one or more live- 
in aides. 

Person with disabilities: 
(1) Means a person who: 
(i) Has a disability, as defined in 42 

U.S.C. 423; 
(ii) Is determined, pursuant to HUD 

regulations, to have a physical, men-
tal, or emotional impairment that: 

(A) Is expected to be of long-contin-
ued and indefinite duration; 

(B) Substantially impedes his or her 
ability to live independently, and 

(C) Is of such a nature that the abil-
ity to live independently could be im-
proved by more suitable housing condi-
tions; or 

(iii) Has a developmental disability 
as defined in 42 U.S.C. 6001. 

(2) Does not exclude persons who 
have the disease of acquired immuno-
deficiency syndrome or any conditions 
arising from the etiologic agent for ac-
quired immunodeficiency syndrome; 

(3) For purposes of qualifying for low- 
income housing, does not include a per-
son whose disability is based solely on 
any drug or alcohol dependence; and 

(4) Means ‘‘individual with handi-
caps’’, as defined in § 8.3 of this title, 
for purposes of reasonable accommoda-
tion and program accessibility for per-
sons with disabilities. 

[61 FR 5665, Feb. 13, 1996, as amended at 63 
FR 23853, Apr. 30, 1998; 65 FR 16715, Mar. 29, 
2000] 

Subpart E—Restrictions on 
Assistance to Noncitizens 

AUTHORITY: 42 U.S.C. 1436a and 3535(d). 

§ 5.500 Applicability. 
(a) Covered programs/assistance. This 

subpart E implements Section 214 of 
the Housing and Community Develop-
ment Act of 1980, as amended (42 U.S.C. 

1436a). Section 214 prohibits HUD from 
making financial assistance available 
to persons who are not in eligible sta-
tus with respect to citizenship or non-
citizen immigration status. This sub-
part E is applicable to financial assist-
ance provided under: 

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section 
235 Program); 

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z–1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program); 

(3) Section 101 of the Housing and 
Urban Development Act of 1965 (12 
U.S.C. 1701s) (the Rent Supplement 
Program); and 

(4) The United States Housing Act of 
1937 (42 U.S. C. 1437 et seq.) which cov-
ers: 

(i) HUD’s Public Housing Programs; 
(ii) The Section 8 Housing Assistance 

Programs; and 
(iii) The Housing Development Grant 

Programs (with respect to low income 
units only). 

(b) Covered individuals and entities—(1) 
Covered individuals/persons and families. 
The provisions of this subpart E apply 
to both applicants for assistance and 
persons already receiving assistance 
covered under this subpart E. 

(2) Covered entities. The provisions of 
this subpart E apply to Public Housing 
Agencies (PHAs), project (or housing) 
owners, and mortgagees under the Sec-
tion 235 Program. The term ‘‘respon-
sible entity’’ is used in this subpart E 
to refer collectively to these entities, 
and is further defined in § 5.504. 

§ 5.502 Requirements concerning docu-
ments. 

For any notice or document (deci-
sion, declaration, consent form, etc.) 
that this subpart E requires the respon-
sible entity to provide to an individual, 
or requires the responsible entity to 
obtain the signature of an individual, 
the responsible entity, where feasible, 
must arrange for the notice or docu-
ment to be provided to the individual 
in a language that is understood by the 
individual if the individual is not pro-
ficient in English. (See 24 CFR 8.6 of 
HUD’s regulations for requirements 
concerning communications with per-
sons with disabilities.) 
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§ 5.504 Definitions. 
(a) The definitions 1937 Act, HUD, 

Public Housing Agency (PHA), and Sec-
tion 8 are defined in subpart A of this 
part. 

(b) As used in this subpart E: 
Child means a member of the family 

other than the family head or spouse 
who is under 18 years of age. 

Citizen means a citizen or national of 
the United States. 

Evidence of citizenship or eligible status 
means the documents which must be 
submitted to evidence citizenship or el-
igible immigration status. (See 
§ 5.508(b).) 

Family has the same meaning as pro-
vided in the program regulations of the 
relevant Section 214 covered program. 

Head of household means the adult 
member of the family who is the head 
of the household for purposes of deter-
mining income eligibility and rent. 

Housing covered programs means the 
following programs administered by 
the Assistant Secretary for Housing: 

(1) Section 235 of the National Hous-
ing Act (12 U.S.C. 1715z) (the Section 
235 Program); 

(2) Section 236 of the National Hous-
ing Act (12 U.S.C. 1715z–1) (tenants pay-
ing below market rent only) (the Sec-
tion 236 Program); and 

(3) Section 101 of the Housing and 
Urban Development Act of 1965 (12 
U.S.C. 1701s) (the Rent Supplement 
Program). 

INS means the U.S. Immigration and 
Naturalization Service. 

Mixed family means a family whose 
members include those with citizenship 
or eligible immigration status, and 
those without citizenship or eligible 
immigration status. 

National means a person who owes 
permanent allegiance to the United 
States, for example, as a result of birth 
in a United States territory or posses-
sion. 

Noncitizen means a person who is nei-
ther a citizen nor national of the 
United States. 

Project owner means the person or en-
tity that owns the housing project con-
taining the assisted dwelling unit. 

Public Housing covered programs 
means the public housing programs ad-
ministered by the Assistant Secretary 
for Public and Indian Housing under 

title I of the 1937 Act. This definition 
does not encompass HUD’s Indian 
Housing programs administered under 
title II of the 1937 Act. Further, this 
term does not include those programs 
providing assistance under section 8 of 
the 1937 Act. (See definition of ‘‘Sec-
tion 8 Covered Programs’’ in this sec-
tion.) 

Responsible entity means the person 
or entity responsible for administering 
the restrictions on providing assistance 
to noncitizens with ineligible immigra-
tions status. The entity responsible for 
administering the restrictions on pro-
viding assistance to noncitizens with 
ineligible immigration status under 
the various covered programs is as fol-
lows: 

(1) For the Section 235 Program, the 
mortgagee. 

(2) For Public Housing, the Section 8 
Rental Certificate, the Section 8 Rent-
al Voucher, and the Section 8 Moderate 
Rehabilitation programs, the PHA ad-
ministering the program under an ACC 
with HUD. 

(3) For all other Section 8 programs, 
the Section 236 Program, and the Rent 
Supplement Program, the owner. 

Section 8 covered programs means all 
HUD programs which assist housing 
under Section 8 of the 1937 Act, includ-
ing Section 8-assisted housing for 
which loans are made under section 202 
of the Housing Act of 1959. 

Section 214 means section 214 of the 
Housing and Community Development 
Act of 1980, as amended (42 U.S.C. 
1436a). 

Section 214 covered programs is the col-
lective term for the HUD programs to 
which the restrictions imposed by Sec-
tion 214 apply. These programs are set 
forth in § 5.500. 

Tenant means an individual or a fam-
ily renting or occupying an assisted 
dwelling unit. For purposes of this sub-
part E, the term tenant will also be 
used to include a homebuyer, where ap-
propriate. 

§ 5.506 General provisions. 

(a) Restrictions on assistance. Finan-
cial assistance under a Section 214 cov-
ered program is restricted to: 

(1) Citizens; or 
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(2) Noncitizens who have eligible im-
migration status under one of the cat-
egories set forth in Section 214 (see 42 
U.S.C. 1436a(a)). 

(b) Family eligibility for assistance. (1) 
A family shall not be eligible for as-
sistance unless every member of the 
family residing in the unit is deter-
mined to have eligible status, as de-
scribed in paragraph (a) of this section, 
or unless the family meets the condi-
tions set forth in paragraph (b)(2) of 
this section. 

(2) Despite the ineligibility of one or 
more family members, a mixed family 
may be eligible for one of the three 
types of assistance provided in §§ 5.516 
and 5.518. A family without any eligible 
members and receiving assistance on 
June 19, 1995 may be eligible for tem-
porary deferral of termination of as-
sistance as provided in §§ 5.516 and 5.518. 

(c) Preferences. Citizens of the Repub-
lic of Marshall Islands, the Federated 
States of Micronesia, and the Republic 
of Palau who are eligible for assistance 
under paragraph (a)(2) of this section 
are entitled to receive local preferences 
for housing assistance, except that, 
within Guam, such citizens who have 
such local preference will not be enti-
tled to housing assistance in preference 
to any United States citizen or na-
tional resident therein who is other-
wise eligible for such assistance. 

[61 FR 5202, Feb. 9, 1996, as amended at 67 FR 
65273, Oct. 23, 2002] 

§ 5.508 Submission of evidence of citi-
zenship or eligible immigration sta-
tus. 

(a) General. Eligibility for assistance 
or continued assistance under a Sec-
tion 214 covered program is contingent 
upon a family’s submission to the re-
sponsible entity of the documents de-
scribed in paragraph (b) of this section 
for each family member. If one or more 
family members do not have citizen-
ship or eligible immigration status, the 
family members may exercise the elec-
tion not to contend to have eligible im-
migration status as provided in para-
graph (e) of this section, and the provi-
sions of §§ 5.516 and 5.518 shall apply. 

(b) Evidence of citizenship or eligible 
immigration status. Each family mem-
ber, regardless of age, must submit the 

following evidence to the responsible 
entity. 

(1) For U.S. citizens or U.S. nation-
als, the evidence consists of a signed 
declaration of U.S. citizenship or U.S. 
nationality. The responsible entity 
may request verification of the dec-
laration by requiring presentation of a 
United States passport or other appro-
priate documentation, as specified in 
HUD guidance. 

(2) For noncitizens who are 62 years 
of age or older or who will be 62 years 
of age or older and receiving assistance 
under a Section 214 covered program on 
September 30, 1996 or applying for as-
sistance on or after that date, the evi-
dence consists of: 

(i) A signed declaration of eligible 
immigration status; and 

(ii) Proof of age document. 
(3) For all other noncitizens, the evi-

dence consists of: 
(i) A signed declaration of eligible 

immigration status; 
(ii) One of the INS documents re-

ferred to in § 5.510; and 
(iii) A signed verification consent 

form. 
(c) Declaration. (1) For each family 

member who contends that he or she is 
a U.S. citizen or a noncitizen with eli-
gible immigration status, the family 
must submit to the responsible entity 
a written declaration, signed under 
penalty of perjury, by which the family 
member declares whether he or she is a 
U.S. citizen or a noncitizen with eligi-
ble immigration status. 

(i) For each adult, the declaration 
must be signed by the adult. 

(ii) For each child, the declaration 
must be signed by an adult residing in 
the assisted dwelling unit who is re-
sponsible for the child. 

(2) For Housing covered programs: The 
written declaration may be incor-
porated as part of the application for 
housing assistance or may constitute a 
separate document. 

(d) Verification consent form—(1) Who 
signs. Each noncitizen who declares eli-
gible immigration status (except cer-
tain noncitizens who are 62 years of age 
or older as described in paragraph (b)(2) 
of this section) must sign a verification 
consent form as follows. 

(i) For each adult, the form must be 
signed by the adult. 
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(ii) For each child, the form must be 
signed by an adult residing in the as-
sisted dwelling unit who is responsible 
for the child. 

(2) Notice of release of evidence by re-
sponsible entity. The verification con-
sent form shall provide that evidence 
of eligible immigration status may be 
released by the responsible entity with-
out responsibility for the further use or 
transmission of the evidence by the en-
tity receiving it, to: 

(i) HUD, as required by HUD; and 
(ii) The INS for purposes of 

verification of the immigration status 
of the individual. 

(3) Notice of release of evidence by 
HUD. The verification consent form 
also shall notify the individual of the 
possible release of evidence of eligible 
immigration status by HUD. Evidence 
of eligible immigration status shall 
only be released to the INS for pur-
poses of establishing eligibility for fi-
nancial assistance and not for any 
other purpose. HUD is not responsible 
for the further use or transmission of 
the evidence or other information by 
the INS. 

(e) Individuals who do not contend that 
they have eligible status. If one or more 
members of a family elect not to con-
tend that they have eligible immigra-
tion status, and other members of the 
family establish their citizenship or el-
igible immigration status, the family 
may be eligible for assistance under 
§§ 5.516 and 5.518, or § 5.520, despite the 
fact that no declaration or documenta-
tion of eligible status is submitted for 
one or more members of the family. 
The family, however, must identify in 
writing to the responsible entity, the 
family member (or members) who will 
elect not to contend that he or she has 
eligible immigration status. 

(f) Notification of requirements of Sec-
tion 214—(1) When notice is to be issued. 
Notification of the requirement to sub-
mit evidence of citizenship or eligible 
immigration status, as required by this 
section, or to elect not to contend that 
one has eligible status as provided by 
paragraph (e) of this section, shall be 
given by the responsible entity as fol-
lows: 

(i) Applicant’s notice. The notification 
described in paragraph (f)(1) of this sec-
tion shall be given to each applicant at 

the time of application for assistance. 
Applicants whose applications are 
pending on June 19, 1995, shall be noti-
fied of the requirement to submit evi-
dence of eligible status as soon as pos-
sible after June 19, 1995. 

(ii) Notice to tenants. The notification 
described in paragraph (f)(1) of this sec-
tion shall be given to each tenant at 
the time of, and together with, the re-
sponsible entity’s notice of regular re-
examination of income, but not later 
than one year following June 19, 1995. 

(iii) Timing of mortgagor’s notice. A 
mortgagor receiving Section 235 assist-
ance must be provided the notification 
described in paragraph (f)(1) of this sec-
tion and any additional requirements 
imposed under the Section 235 Pro-
gram. 

(2) Form and content of notice. The no-
tice shall: 

(i) State that financial assistance is 
contingent upon the submission and 
verification, as appropriate, of evi-
dence of citizenship or eligible immi-
gration status as required by para-
graph (a) of this section; 

(ii) Describe the type of evidence 
that must be submitted, and state the 
time period in which that evidence 
must be submitted (see paragraph (g) of 
this section concerning when evidence 
must be submitted); and 

(iii) State that assistance will be pro-
rated, denied or terminated, as appro-
priate, upon a final determination of 
ineligibility after all appeals have been 
exhausted (see § 5.514 concerning INS 
appeal, and informal hearing process) 
or, if appeals are not pursued, at a time 
to be specified in accordance with HUD 
requirements. Tenants also shall be in-
formed of how to obtain assistance 
under the preservation of families pro-
visions of §§ 5.516 and 5.518. 

(g) When evidence of eligible status is 
required to be submitted. The responsible 
entity shall require evidence of eligible 
status to be submitted at the times 
specified in paragraph (g) of this sec-
tion, subject to any extension granted 
in accordance with paragraph (h) of 
this section. 

(1) Applicants. For applicants, respon-
sible entities must ensure that evi-
dence of eligible status is submitted 
not later than the date the responsible 
entity anticipates or has knowledge 
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that verification of other aspects of eli-
gibility for assistance will occur (see 
§ 5.512(a)). 

(2) Tenants. For tenants, evidence of 
eligible status is required to be sub-
mitted as follows: 

(i) For financial assistance under a 
Section 214 covered program, with the 
exception of Section 235 assistance pay-
ments, the required evidence shall be 
submitted at the first regular reexam-
ination after June 19, 1995, in accord-
ance with program requirements. 

(ii) For financial assistance in the 
form of Section 235 assistance pay-
ments, the mortgagor shall submit the 
required evidence in accordance with 
requirements imposed under the Sec-
tion 235 Program. 

(3) New occupants of assisted units. For 
any new occupant of an assisted unit 
(e.g., a new family member comes to 
reside in the assisted unit), the re-
quired evidence shall be submitted at 
the first interim or regular reexamina-
tion following the person’s occupancy. 

(4) Changing participation in a HUD 
program. Whenever a family applies for 
admission to a Section 214 covered pro-
gram, evidence of eligible status is re-
quired to be submitted in accordance 
with the requirements of this subpart 
unless the family already has sub-
mitted the evidence to the responsible 
entity for a Section 214 covered pro-
gram. 

(5) One-time evidence requirement for 
continuous occupancy. For each family 
member, the family is required to sub-
mit evidence of eligible status only one 
time during continuously assisted oc-
cupancy under any Section 214 covered 
program. 

(h) Extensions of time to submit evi-
dence of eligible status—(1) When exten-
sion must be granted. The responsible 
entity shall extend the time, provided 
in paragraph (g) of this section, to sub-
mit evidence of eligible immigration 
status if the family member: 

(i) Submits the declaration required 
under § 5.508(a) certifying that any per-
son for whom required evidence has not 
been submitted is a noncitizen with eli-
gible immigration status; and 

(ii) Certifies that the evidence needed 
to support a claim of eligible immigra-
tion status is temporarily unavailable, 
additional time is needed to obtain and 

submit the evidence, and prompt and 
diligent efforts will be undertaken to 
obtain the evidence. 

(2) Thirty-day extension period. Any 
extension of time, if granted, shall not 
exceed thirty (30) days. The additional 
time provided should be sufficient to 
allow the individual the time to obtain 
the evidence needed. The responsible 
entity’s determination of the length of 
the extension needed shall be based on 
the circumstances of the individual 
case. 

(3) Grant or denial of extension to be in 
writing. The responsible entity’s deci-
sion to grant or deny an extension as 
provided in paragraph (h)(1) of this sec-
tion shall be issued to the family by 
written notice. If the extension is 
granted, the notice shall specify the ex-
tension period granted (which shall not 
exceed thirty (30) days). If the exten-
sion is denied, the notice shall explain 
the reasons for denial of the extension. 

(i) Failure to submit evidence or to es-
tablish eligible status. If the family fails 
to submit required evidence of eligible 
immigration status within the time pe-
riod specified in the notice, or any ex-
tension granted in accordance with 
paragraph (h) of this section, or if the 
evidence is timely submitted but fails 
to establish eligible immigration sta-
tus, the responsible entity shall pro-
ceed to deny, prorate or terminate as-
sistance, or provide continued assist-
ance or temporary deferral of termi-
nation of assistance, as appropriate, in 
accordance with the provisions of 
§§ 5.514, 5.516, and 5.518. 

(ii) [Reserved] 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60538, Nov. 29, 1996; 64 FR 25731, May 12, 
1999] 

§ 5.510 Documents of eligible immigra-
tion status. 

(a) General. A responsible entity shall 
request and review original documents 
of eligible immigration status. The re-
sponsible entity shall retain photo-
copies of the documents for its own 
records and return the original docu-
ments to the family. 

(b) Acceptable evidence of eligible immi-
gration status. Acceptable evidence of 
eligible immigration status shall be 
the original of a document designated 
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by INS as acceptable evidence of immi-
gration status in one of the six cat-
egories mentioned in § 5.506(a) for the 
specific immigration status claimed by 
the individual. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12, 
1999] 

§ 5.512 Verification of eligible immi-
gration status. 

(a) General. Except as described in 
paragraph (b) of this section and § 5.514, 
no individual or family applying for as-
sistance may receive such assistance 
prior to the verification of the eligi-
bility of at least the individual or one 
family member. Verification of eligi-
bility consistent with § 5.514 occurs 
when the individual or family members 
have submitted documentation to the 
responsible entity in accordance with 
§ 5.508. 

(b) PHA election to provide assistance 
before verification. A PHA that is a re-
sponsible entity under this subpart 
may elect to provide assistance to a 
family before the verification of the 
eligibility of the individual or one fam-
ily member. 

(c) Primary verification—(1) Automated 
verification system. Primary verification 
of the immigration status of the person 
is conducted by the responsible entity 
through the INS automated system 
(INS Systematic Alien Verification for 
Entitlements (SAVE)). The INS SAVE 
system provides access to names, file 
numbers and admission numbers of 
noncitizens. 

(2) Failure of primary verification to 
confirm eligible immigration status. If the 
INS SAVE system does not verify eligi-
ble immigration status, secondary 
verification must be performed. 

(d) Secondary verification—(1) Manual 
search of INS records. Secondary 
verification is a manual search by the 
INS of its records to determine an indi-
vidual’s immigration status. The re-
sponsible entity must request sec-
ondary verification, within 10 days of 
receiving the results of the primary 
verification, if the primary verification 
system does not confirm eligible immi-
gration status, or if the primary 
verification system verifies immigra-
tion status that is ineligible for assist-

ance under a Section 214 covered pro-
gram. 

(2) Secondary verification initiated by 
responsible entity. Secondary 
verification is initiated by the respon-
sible entity forwarding photocopies of 
the original INS documents required 
for the immigration status declared 
(front and back), attached to the INS 
document verification request form G– 
845S (Document Verification Request), 
or such other form specified by the INS 
to a designated INS office for review. 
(Form G–845S is available from the 
local INS Office.) 

(3) Failure of secondary verification to 
confirm eligible immigration status. If the 
secondary verification does not con-
firm eligible immigration status, the 
responsible entity shall issue to the 
family the notice described in § 5.514(d), 
which includes notification of the right 
to appeal to the INS of the INS finding 
on immigration status (see § 5.514(d)(4)). 

(e) Exemption from liability for INS 
verification. The responsible entity 
shall not be liable for any action, 
delay, or failure of the INS in con-
ducting the automated or manual 
verification. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12, 
1999] 

§ 5.514 Delay, denial, reduction or ter-
mination of assistance. 

(a) General. Assistance to a family 
may not be delayed, denied, reduced or 
terminated because of the immigration 
status of a family member except as 
provided in this section. 

(b) Restrictions on delay, denial, reduc-
tion or termination of assistance—(1) Re-
strictions on reduction, denial or termi-
nation of assistance for applicants and 
tenants. Assistance to an applicant or 
tenant shall not be delayed, denied, re-
duced, or terminated, on the basis of 
ineligible immigration status of a fam-
ily member if: 

(i) The primary and secondary 
verification of any immigration docu-
ments that were timely submitted has 
not been completed; 

(ii) The family member for whom re-
quired evidence has not been submitted 
has moved from the assisted dwelling 
unit; 
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(iii) The family member who is deter-
mined not to be in an eligible immigra-
tion status following INS verification 
has moved from the assisted dwelling 
unit; 

(iv) The INS appeals process under 
§ 5.514(e) has not been concluded; 

(v) Assistance is prorated in accord-
ance with § 5.520; or 

(vi) Assistance for a mixed family is 
continued in accordance with §§ 5.516 
and 5.518; or 

(vii) Deferral of termination of as-
sistance is granted in accordance with 
§§ 5.516 and 5.518. 

(2) Restrictions on delay, denial, reduc-
tion or termination of assistance pending 
fair hearing for tenants. In addition to 
the factors listed in paragraph (b)(1) of 
this section, assistance to a tenant 
cannot be delayed, denied, reduced or 
terminated until the completion of the 
informal hearing described in para-
graph (f) of this section. 

(c) Events causing denial or termination 
of assistance—(1) General. Assistance to 
an applicant shall be denied, and a ten-
ant’s assistance shall be terminated, in 
accordance with the procedures of this 
section, upon the occurrence of any of 
the following events: 

(i) Evidence of citizenship (i.e., the 
declaration) and eligible immigration 
status is not submitted by the date 
specified in § 5.508(g) or by the expira-
tion of any extension granted in ac-
cordance with § 5.508(h); 

(ii) Evidence of citizenship and eligi-
ble immigration status is timely sub-
mitted, but INS primary and secondary 
verification does not verify eligible im-
migration status of a family member; 
and 

(A) The family does not pursue INS 
appeal or informal hearing rights as 
provided in this section; or 

(B) INS appeal and informal hearing 
rights are pursued, but the final appeal 
or hearing decisions are decided 
against the family member; or 

(iii) The responsible entity deter-
mines that a family member has know-
ingly permitted another individual who 
is not eligible for assistance to reside 
(on a permanent basis) in the public or 
assisted housing unit of the family 
member. Such termination shall be for 
a period of not less than 24 months. 
This provision does not apply to a fam-

ily if the ineligibility of the ineligible 
individual was considered in calcu-
lating any proration of assistance pro-
vided for the family. 

(2) Termination of assisted occupancy. 
For termination of assisted occupancy, 
see paragraph (i) of this section. 

(d) Notice of denial or termination of as-
sistance. The notice of denial or termi-
nation of assistance shall advise the 
family: 

(1) That financial assistance will be 
denied or terminated, and provide a 
brief explanation of the reasons for the 
proposed denial or termination of as-
sistance; 

(2) That the family may be eligible 
for proration of assistance as provided 
under § 5.520; 

(3) In the case of a tenant, the cri-
teria and procedures for obtaining re-
lief under the provisions for preserva-
tion of families in §§ 5.514 and 5.518; 

(4) That the family has a right to re-
quest an appeal to the INS of the re-
sults of secondary verification of immi-
gration status and to submit additional 
documentation or a written expla-
nation in support of the appeal in ac-
cordance with the procedures of para-
graph (e) of this section; 

(5) That the family has a right to re-
quest an informal hearing with the re-
sponsible entity either upon comple-
tion of the INS appeal or in lieu of the 
INS appeal as provided in paragraph (f) 
of this section; 

(6) For applicants, the notice shall 
advise that assistance may not be de-
layed until the conclusion of the INS 
appeal process, but assistance may be 
delayed during the pendency of the in-
formal hearing process. 

(e) Appeal to the INS—(1) Submission of 
request for appeal. Upon receipt of noti-
fication by the responsible entity that 
INS secondary verification failed to 
confirm eligible immigration status, 
the responsible entity shall notify the 
family of the results of the INS 
verification, and the family shall have 
30 days from the date of the responsible 
entity’s notification, to request an ap-
peal of the INS results. The request for 
appeal shall be made by the family 
communicating that request in writing 
directly to the INS. The family must 
provide the responsible entity with a 
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copy of the written request for appeal 
and proof of mailing. 

(2) Documentation to be submitted as 
part of appeal to INS. The family shall 
forward to the designated INS office 
any additional documentation or writ-
ten explanation in support of the ap-
peal. This material must include a 
copy of the INS document verification 
request form G–845S (used to process 
the secondary verification request) or 
such other form specified by the INS, 
and a cover letter indicating that the 
family is requesting an appeal of the 
INS immigration status verification 
results. 

(3) Decision by INS—(i) When decision 
will be issued. The INS will issue to the 
family, with a copy to the responsible 
entity, a decision within 30 days of its 
receipt of documentation concerning 
the family’s appeal of the verification 
of immigration status. If, for any rea-
son, the INS is unable to issue a deci-
sion within the 30 day time period, the 
INS will inform the family and respon-
sible entity of the reasons for the 
delay. 

(ii) Notification of INS decision and of 
informal hearing procedures. When the 
responsible entity receives a copy of 
the INS decision, the responsible entity 
shall notify the family of its right to 
request an informal hearing on the re-
sponsible entity’s ineligibility deter-
mination in accordance with the proce-
dures of paragraph (f) of this section. 

(4) No delay, denial, reduction, or termi-
nation of assistance until completion of 
INS appeal process; direct appeal to INS. 
Pending the completion of the INS ap-
peal under this section, assistance may 
not be delayed, denied, reduced or ter-
minated on the basis of immigration 
status. 

(f) Informal hearing—(1) When request 
for hearing is to be made. After notifica-
tion of the INS decision on appeal, or 
in lieu of request of appeal to the INS, 
the family may request that the re-
sponsible entity provide a hearing. 
This request must be made either with-
in 30 days of receipt of the notice de-
scribed in paragraph (d) of this section, 
or within 30 days of receipt of the INS 
appeal decision issued in accordance 
with paragraph (e) of this section. 

(2) Informal hearing procedures—(i) 
Tenants assisted under a Section 8 cov-

ered program: For tenants assisted 
under a Section 8 covered program, the 
procedures for the hearing before the 
responsible entity are set forth in: 

(A) For Section 8 Moderate Rehabilita-
tion assistance: 24 CFR part 882; 

(B) For Section 8 tenant-based assist-
ance: 24 CFR part 982; or 

(C) For Section 8 project-based certifi-
cate program: 24 CFR part 983. 

(ii) Tenants assisted under any other 
Section 8 covered program or a Public 
Housing covered program: For tenants 
assisted under a Section 8 covered pro-
gram not listed in paragraph (f)(3)(i) of 
this section or a Public Housing cov-
ered program, the procedures for the 
hearing before the responsible entity 
are set forth in 24 CFR part 966. 

(iii) Families under Housing covered 
programs and applicants for assistance 
under all covered programs. For all fami-
lies under Housing covered programs 
(applicants as well as tenants already 
receiving assistance) and for applicants 
for assistance under all covered pro-
grams, the procedures for the informal 
hearing before the responsible entity 
are as follows: 

(A) Hearing before an impartial indi-
vidual. The family shall be provided a 
hearing before any person(s) designated 
by the responsible entity (including an 
officer or employee of the responsible 
entity), other than a person who made 
or approved the decision under review, 
and other than a person who is a subor-
dinate of the person who made or ap-
proved the decision; 

(B) Examination of evidence. The fam-
ily shall be provided the opportunity to 
examine and copy at the individual’s 
expense, at a reasonable time in ad-
vance of the hearing, any documents in 
the possession of the responsible entity 
pertaining to the family’s eligibility 
status, or in the possession of the INS 
(as permitted by INS requirements), in-
cluding any records and regulations 
that may be relevant to the hearing; 

(C) Presentation of evidence and argu-
ments in support of eligible status. The 
family shall be provided the oppor-
tunity to present evidence and argu-
ments in support of eligible status. 
Evidence may be considered without 
regard to admissibility under the rules 
of evidence applicable to judicial pro-
ceedings; 
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(D) Controverting evidence of the re-
sponsible entity. The family shall be 
provided the opportunity to controvert 
evidence relied upon by the responsible 
entity and to confront and cross-exam-
ine all witnesses on whose testimony 
or information the responsible entity 
relies; 

(E) Representation. The family shall 
be entitled to be represented by an at-
torney, or other designee, at the fam-
ily’s expense, and to have such person 
make statements on the family’s be-
half; 

(F) Interpretive services. The family 
shall be entitled to arrange for an in-
terpreter to attend the hearing, at the 
expense of the family, or responsible 
entity, as may be agreed upon by the 
two parties to the proceeding; and 

(G) Hearing to be recorded. The family 
shall be entitled to have the hearing 
recorded by audiotape (a transcript of 
the hearing may, but is not required 
to, be provided by the responsible enti-
ty). 

(3) Hearing decision. The responsible 
entity shall provide the family with a 
written final decision, based solely on 
the facts presented at the hearing, 
within 14 days of the date of the infor-
mal hearing. The decision shall state 
the basis for the decision. 

(g) Judicial relief. A decision against a 
family member, issued in accordance 
with paragraphs (e) or (f) of this sec-
tion, does not preclude the family from 
exercising the right, that may other-
wise be available, to seek redress di-
rectly through judicial procedures. 

(h) Retention of documents. The re-
sponsible entity shall retain for a min-
imum of 5 years the following docu-
ments that may have been submitted 
to the responsible entity by the family, 
or provided to the responsible entity as 
part of the INS appeal or the informal 
hearing process: 

(1) The application for financial as-
sistance; 

(2) The form completed by the family 
for income reexamination; 

(3) Photocopies of any original docu-
ments (front and back), including 
original INS documents; 

(4) The signed verification consent 
form; 

(5) The INS verification results; 
(6) The request for an INS appeal; 

(7) The final INS determination; 
(8) The request for an informal hear-

ing; and 
(9) The final informal hearing deci-

sion. 
(i) Termination of assisted occupancy. 

(1) Under Housing covered programs, 
and in the Section 8 covered programs 
other than the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate 
Rehabilitation programs, assisted oc-
cupancy is terminated by: 

(i) If permitted under the lease, the 
responsible entity notifying the tenant 
that because of the termination of as-
sisted occupancy the tenant is required 
to pay the HUD-approved market rent 
for the dwelling unit. 

(ii) The responsible entity and tenant 
entering into a new lease without fi-
nancial assistance. 

(iii) The responsible entity evicting 
the tenant. While the tenant continues 
in occupancy of the unit, the respon-
sible entity may continue to receive 
assistance payments if action to termi-
nate the tenancy under an assisted 
lease is promptly initiated and dili-
gently pursued, in accordance with the 
terms of the lease, and if eviction of 
the tenant is undertaken by judicial 
action pursuant to State and local law. 
Action by the responsible entity to ter-
minate the tenancy and to evict the 
tenant must be in accordance with ap-
plicable HUD regulations and other 
HUD requirements. For any jurisdic-
tion, HUD may prescribe a maximum 
period during which assistance pay-
ments may be continued during evic-
tion proceedings and may prescribe 
other standards of reasonable diligence 
for the prosecution of eviction pro-
ceedings. 

(2) In the Section 8 Rental Certifi-
cate, Rental Voucher, and Moderate 
Rehabilitation programs, assisted oc-
cupancy is terminated by terminating 
assistance payments. (See provisions of 
this section concerning termination of 
assistance.) The PHA shall not make 
any additional assistance payments to 
the owner after the required procedures 
specified in this section have been com-
pleted. In addition, the PHA shall not 
approve a lease, enter into an assist-
ance contract, or process a portability 
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move for the family after those proce-
dures have been completed. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25731, May 12, 
1999] 

§ 5.516 Availability of preservation as-
sistance to mixed families and other 
families. 

(a) Assistance available for tenant 
mixed families—(1) General. Preservation 
assistance is available to tenant mixed 
families, following completion of the 
appeals and informal hearing proce-
dures provided in § 5.514. There are 
three types of preservation assistance: 

(i) Continued assistance (see para-
graph (a) of § 5.518); 

(ii) Temporary deferral of termi-
nation of assistance (see paragraph (b) 
of § 5.518); or 

(iii) Prorated assistance (see § 5.520, a 
mixed family must be provided pro-
rated assistance if the family so re-
quests). 

(2) Availability of assistance—(i) For 
Housing covered programs: One of the 
three types of assistance described is 
available to tenant mixed families as-
sisted under a National Housing Act or 
1965 HUD Act covered program, depend-
ing upon the family’s eligibility for 
such assistance. Continued assistance 
must be provided to a mixed family 
that meets the conditions for eligi-
bility for continued assistance. 

(ii) For Section 8 or Public Housing cov-
ered programs. One of the three types of 
assistance described may be available 
to tenant mixed families assisted under 
a Section 8 or Public Housing covered 
program. 

(b) Assistance available for applicant 
mixed families. Prorated assistance is 
also available for mixed families apply-
ing for assistance as provided in § 5.520. 

(c) Assistance available to other families 
in occupancy. Temporary deferral of 
termination of assistance may be 
available to families receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995, and who have no 
members with eligible immigration 
status, as set forth in paragraphs (c)(1) 
and (2) of this section. 

(1) For Housing covered programs: 
Temporary deferral of termination of 
assistance is available to families as-

sisted under a Housing covered pro-
gram. 

(2) For Section 8 or Public Housing cov-
ered programs: The responsible entity 
may make temporary deferral of termi-
nation of assistance to families as-
sisted under a Section 8 or Public 
Housing covered program. 

(d) Section 8 covered programs: Discre-
tion afforded to provide certain family 
preservation assistance—(1) Project own-
ers. With respect to assistance under a 
Section 8 Act covered program admin-
istered by a project owner, HUD has 
the discretion to determine under what 
circumstances families are to be pro-
vided one of the two statutory forms of 
assistance for preservation of the fam-
ily (continued assistance or temporary 
deferral of assistance). HUD is exer-
cising its discretion by specifying the 
standards in this section under which a 
project owner must provide one of 
these two types of assistance to a fam-
ily. However, project owners and PHAs 
must offer prorated assistance to eligi-
ble mixed families. 

(2) PHAs. The PHA, rather than HUD, 
has the discretion to determine the cir-
cumstances under which a family will 
be offered one of the two statutory 
forms of assistance (continued assist-
ance or temporary deferral of termi-
nation of assistance). The PHA must 
establish its own policy and criteria to 
follow in making its decision. In estab-
lishing the criteria for granting contin-
ued assistance or temporary deferral of 
termination of assistance, the PHA 
must incorporate the statutory cri-
teria, which are set forth in paragraphs 
(a) and (b) of § 5.518. However, the PHA 
must offer prorated assistance to eligi-
ble families. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25732, May 12, 
1999] 

§ 5.518 Types of preservation assist-
ance available to mixed families 
and other families. 

(a) Continued assistance—(1) General. 
A mixed family may receive continued 
housing assistance if all of the fol-
lowing conditions are met (a mixed 
family assisted under a Housing cov-
ered program must be provided contin-
ued assistance if the family meets the 
following conditions): 
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(i) The family was receiving assist-
ance under a Section 214 covered pro-
gram on June 19, 1995; 

(ii) The family’s head of household or 
spouse has eligible immigration status 
as described in § 5.506; and 

(iii) The family does not include any 
person (who does not have eligible im-
migration status) other than the head 
of household, any spouse of the head of 
household, any parents of the head of 
household, any parents of the spouse, 
or any children of the head of house-
hold or spouse. 

(2) Proration of continued assistance. A 
family entitled to continued assistance 
before November 29, 1996 is entitled to 
continued assistance as described in 
paragraph (a) of this section. A family 
entitled to continued assistance after 
November 29, 1996 shall receive pro-
rated assistance as described in § 5.520. 

(b) Temporary deferral of termination of 
assistance—(1) Eligibility for this type of 
assistance. If a mixed family qualifies 
for prorated assistance (and does not 
qualify for continued assistance), but 
decides not to accept prorated assist-
ance, or if a family has no members 
with eligible immigration status, the 
family may be eligible for temporary 
deferral of termination of assistance if 
necessary to permit the family addi-
tional time for the orderly transition 
of those family members with ineli-
gible status, and any other family 
members involved, to other affordable 
housing. Other affordable housing is 
used in the context of transition of an 
ineligible family from a rent level that 
reflects HUD assistance to a rent level 
that is unassisted; the term refers to 
housing that is not substandard, that is 
of appropriate size for the family and 
that can be rented for an amount not 
exceeding the amount that the family 
pays for rent, including utilities, plus 
25 percent. 

(2) Housing covered programs: Condi-
tions for granting temporary deferral of 
termination of assistance. The respon-
sible entity shall grant a temporary de-
ferral of termination of assistance to a 
mixed family if the family is assisted 
under a Housing covered program and 
one of the following conditions is met: 

(i) The family demonstrates that rea-
sonable efforts to find other affordable 
housing of appropriate size have been 

unsuccessful (for purposes of this sec-
tion, reasonable efforts include seeking 
information from, and pursuing leads 
obtained from the State housing agen-
cy, the city government, local news-
papers, rental agencies and the owner); 

(ii) The vacancy rate for affordable 
housing of appropriate size is below 
five percent in the housing market for 
the area in which the project is lo-
cated; or 

(iii) The consolidated plan, as de-
scribed in 24 CFR part 91 and if applica-
ble to the covered program, indicates 
that the local jurisdiction’s housing 
market lacks sufficient affordable 
housing opportunities for households 
having a size and income similar to the 
family seeking the deferral. 

(3) Time limit on deferral period. If 
temporary deferral of termination of 
assistance is granted, the deferral pe-
riod shall be for an initial period not to 
exceed six months. The initial period 
may be renewed for additional periods 
of six months, but the aggregate defer-
ral period for deferrals provided after 
November 29, 1996 shall not exceed a pe-
riod of eighteen months. The aggregate 
deferral period for deferrals granted 
prior to November 29, 1996 shall not ex-
ceed 3 years. These time periods do not 
apply to a family which includes a ref-
ugee under section 207 of the Immigra-
tion and Nationality Act or an indi-
vidual seeking asylum under section 
208 of that Act. 

(4) Notification requirements for begin-
ning of each deferral period. At the be-
ginning of each deferral period, the re-
sponsible entity must inform the fam-
ily of its ineligibility for financial as-
sistance and offer the family informa-
tion concerning, and referrals to assist 
in finding, other affordable housing. 

(5) Determination of availability of af-
fordable housing at end of each deferral 
period. (i) Before the end of each defer-
ral period, the responsible entity must 
satisfy the applicable requirements of 
either paragraph (b)(5)(i)(A) or (B) of 
this section. Specifically, the respon-
sible entity must: 

(A) For Housing covered programs: 
Make a determination that one of the 
two conditions specified in paragraph 
(b)(2) of this section continues to be 
met (note: affordable housing will be 
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determined to be available if the va-
cancy rate is five percent or greater), 
the owner’s knowledge and the tenant’s 
evidence indicate that other affordable 
housing is available; or 

(B) For Section 8 or Public Housing cov-
ered programs: Make a determination of 
the availability of affordable housing 
of appropriate size based on evidence of 
conditions which when taken together 
will demonstrate an inadequate supply 
of affordable housing for the area in 
which the project is located, the con-
solidated plan (if applicable, as de-
scribed in 24 CFR part 91), the respon-
sible entity’s own knowledge of the 
availability of affordable housing, and 
on evidence of the tenant family’s ef-
forts to locate such housing. 

(ii) The responsible entity must also: 
(A) Notify the tenant family in writ-

ing, at least 60 days in advance of the 
expiration of the deferral period, that 
termination will be deferred again 
(provided that the granting of another 
deferral will not result in aggregate de-
ferral periods that exceeds the max-
imum deferral period). This time pe-
riod does not apply to a family which 
includes a refugee under section 207 of 
the Immigration and Nationality Act 
or an individual seeking asylum under 
section 208 of that Act, and a deter-
mination was made that other afford-
able housing is not available; or 

(B) Notify the tenant family in writ-
ing, at least 60 days in advance of the 
expiration of the deferral period, that 
termination of financial assistance will 
not be deferred because either granting 
another deferral will result in aggre-
gate deferral periods that exceed the 
maximum deferral period (unless the 
family includes a refugee under section 
207 of the Immigration and Nationality 
Act or an individual seeking asylum 
under section 208 of that Act), or a de-
termination has been made that other 
affordable housing is available. 

(c) Option to select proration of assist-
ance at end of deferral period. A family 
who is eligible for, and receives tem-
porary deferral of termination of as-
sistance, may request, and the respon-
sible entity shall provide proration of 
assistance at the end of the deferral pe-
riod if the family has made a good faith 
effort during the deferral period to lo-
cate other affordable housing. 

(d) Notification of decision on family 
preservation assistance. A responsible 
entity shall notify the family of its de-
cision concerning the family’s quali-
fication for family preservation assist-
ance. If the family is ineligible for fam-
ily preservation assistance, the notifi-
cation shall state the reasons, which 
must be based on relevant factors. For 
tenant families, the notice also shall 
inform the family of any applicable ap-
peal rights. 

[61 FR 13616, Mar. 27, 1996, as amended at 61 
FR 60539, Nov. 29, 1996; 64 FR 25732, May 12, 
1999] 

§ 5.520 Proration of assistance. 
(a) Applicability. This section applies 

to a mixed family other than a family 
receiving continued assistance, or 
other than a family who is eligible for 
and requests and receives temporary 
deferral of termination of assistance. 
An eligible mixed family who requests 
prorated assistance must be provided 
prorated assistance. 

(b) Method of prorating assistance for 
Housing covered programs—(1) Proration 
under Rent Supplement Program. If the 
household participates in the Rent 
Supplement Program, the rent supple-
ment paid on the household’s behalf 
shall be the rent supplement the house-
hold would otherwise be entitled to, 
multiplied by a fraction, the denomi-
nator of which is the number of people 
in the household and the numerator of 
which is the number of eligible persons 
in the household; 

(2) Proration under Section 235 Pro-
gram. If the household participates in 
the Section 235 Program, the interest 
reduction payments paid on the house-
hold’s behalf shall be the payments the 
household would otherwise be entitled 
to, multiplied by a fraction the denom-
inator of which is the number of people 
in the household and the numerator of 
which is the number of eligible persons 
in the household; 

(3) Proration under Section 236 Program 
without the benefit of additional assist-
ance. If the household participates in 
the Section 236 Program without the 
benefit of any additional assistance, 
the household’s rent shall be increased 
above the rent the household would 
otherwise pay by an amount equal to 
the difference between the market rate 
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rent for the unit and the rent the 
household would otherwise pay multi-
plied by a fraction the denominator of 
which is the number of people in the 
household and the numerator of which 
is the number of ineligible persons in 
the household; 

(4) Proration under Section 236 Program 
with the benefit of additional assistance. 
If the household participates in the 
Section 236 Program with the benefit of 
additional assistance under the rent 
supplement, rental assistance payment 
or Section 8 programs, the household’s 
rent shall be increased above the rent 
the household would otherwise pay by: 

(i) An amount equal to the difference 
between the market rate rent for the 
unit and the basic rent for the unit 
multiplied by a fraction, the denomi-
nator of which is the number of people 
in the household, and the numerator of 
which is the number of ineligible per-
sons in the household, plus; 

(ii) An amount equal to the rent sup-
plement, housing assistance payment 
or rental assistance payment the 
household would otherwise be entitled 
to multiplied by a fraction, the denom-
inator of which is the number of people 
in the household and the numerator of 
which is the number of ineligible per-
sons in the household. 

(c) Method of prorating assistance for 
Section 8 covered programs—(1) Section 8 
assistance other than assistance provided 
for a tenancy under the Section 8 Rental 
Voucher Program or for an over-FMR ten-
ancy in the Section 8 Rental Certificate 
Program. For Section 8 assistance other 
than assistance for a tenancy under the 
voucher program or an over-FMR ten-
ancy under the certificate program, the 
PHA must prorate the family’s assist-
ance as follows: 

(i) Step 1. Determine gross rent for 
the unit. (Gross rent is contract rent 
plus any allowance for tenant paid util-
ities). 

(ii) Step 2. Determine total tenant 
payment in accordance with section 
5.613(a). (Annual income includes in-
come of all family members, including 
any family member who has not estab-
lished eligible immigration status.) 

(iii) Step 3. Subtract amount deter-
mined in paragraph (c)(1)(ii), (Step 2), 
from amount determined in paragraph 
(c)(1)(i), (Step 1). 

(iv) Step 4. Multiply the amount de-
termined in paragraph (c)(1)(iii), (Step 
3) by a fraction for which: 

(A) The numerator is the number of 
family members who have established 
eligible immigration status; and 

(B) The denominator is the total 
number of family members. 

(v) Prorated housing assistance. The 
amount determined in paragraph 
(c)(1)(iv), (Step 4) is the prorated hous-
ing assistance payment for a mixed 
family. 

(vi) No effect on contract rent. Prora-
tion of the housing assistance payment 
does not affect contract rent to the 
owner. The family must pay as rent the 
portion of contract rent not covered by 
the prorated housing assistance pay-
ment. 

(2) Assistance for a Section 8 voucher 
tenancy or over-FMR tenancy. For a ten-
ancy under the voucher program or for 
an over-FMR tenancy under the certifi-
cate program, the PHA must prorate 
the family’s assistance as follows: 

(i) Step 1. Determine the amount of 
the pre-proration housing assistance 
payment. (Annual income includes in-
come of all family members, including 
any family member who has not estab-
lished eligible immigration status.) 

(ii) Step 2. Multiply the amount de-
termined in paragraph (c)(2)(i), (Step 1) 
by a fraction for which: 

(A) The numerator is the number of 
family members who have established 
eligible immigration status; and 

(B) The denominator is the total 
number of family members. 

(iii) Prorated housing assistance. The 
amount determined in paragraph 
(c)(2)(ii), (Step 2) is the prorated hous-
ing assistance payment for a mixed 
family. 

(iv) No effect on rent to owner. Prora-
tion of the housing assistance payment 
does not affect rent to owner. The fam-
ily must pay the portion of rent to 
owner not covered by the prorated 
housing assistance payment. 

(d) Method of prorating assistance for 
Public Housing covered programs. The 
PHA shall prorate the family’s assist-
ance by: 

(1) Step 1. Determining total tenant 
payment in accordance with 24 CFR 
913.107(a). (Annual income includes in-
come of all family members, including 
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any family member who has not estab-
lished eligible immigration status.) 

(2) Step 2. Subtracting the total ten-
ant payment from a HUD-supplied 
‘‘public housing maximum rent’’ appli-
cable to the unit or the PHA. (This 
‘‘maximum rent’’ shall be determined 
by HUD using the 95th percentile rent 
for the PHA.) The result is the max-
imum subsidy for which the family 
could qualify if all members were eligi-
ble (‘‘family maximum subsidy’’). 

(3) Step 3. Dividing the family max-
imum subsidy by the number of per-
sons in the family (all persons) to de-
termine the maximum subsidy per each 
family member who has citizenship or 
eligible immigration status (‘‘eligible 
family member’’). The subsidy per eli-
gible family member is the ‘‘member 
maximum subsidy’’. 

(4) Step 4. Multiplying the member 
maximum subsidy by the number of 
family members who have citizenship 
or eligible immigration status (‘‘eligi-
ble family members’’). 

(5) Step 5. The product of steps 1 
through 4, as set forth in paragraph 
(d)(2) of this section is the amount of 
subsidy for which the family is eligible 
(‘‘eligible subsidy’’). The family’s rent 
is the ‘‘public housing maximum rent’’ 
minus the amount of the eligible sub-
sidy. 

[61 FR 5202, Feb. 9, 1996, as amended at 63 FR 
23853, Apr. 30, 1998; 64 FR 13056, Mar. 16, 1999] 

§ 5.522 Prohibition of assistance to 
noncitizen students. 

(a) General. The provisions of §§ 5.516 
and 5.518 permitting continued assist-
ance or temporary deferral of termi-
nation of assistance for certain fami-
lies do not apply to any person who is 
determined to be a noncitizen student 
as in paragraph (c)(2)(A) of Section 214 
(42 U.S.C. 1436a(c)(2)(A)). The family of 
a noncitizen student may be eligible 
for prorated assistance, as provided in 
paragraph (b)(2) of this section. 

(b) Family of noncitizen students. (1) 
The prohibition on providing assist-
ance to a noncitizen student as de-
scribed in paragraph (a) of this section 
extends to the noncitizen spouse of the 
noncitizen student and minor children 
accompanying the student or following 
to join the student. 

(2) The prohibition on providing as-
sistance to a noncitizen student does 
not extend to the citizen spouse of the 
noncitizen student and the children of 
the citizen spouse and noncitizen stu-
dent. 

§ 5.524 Compliance with non-
discrimination requirements. 

The responsible entity shall admin-
ister the restrictions on use of assisted 
housing by noncitizens with ineligible 
immigration status imposed by this 
part in conformity with all applicable 
nondiscrimination and equal oppor-
tunity requirements, including, but not 
limited to, title VI of the Civil Rights 
Act of 1964 (42 U.S.C. 2000d–2000d–5) and 
the implementing regulations in 24 
CFR part 1, section 504 of the Rehabili-
tation Act of 1973 (29 U.S.C. 794) and 
the implementing regulations in 24 
CFR part 8, the Fair Housing Act (42 
U.S.C. 3601–3619) and the implementing 
regulations in 24 CFR part 100. 

§ 5.526 Protection from liability for re-
sponsible entities and State and 
local government agencies and offi-
cials. 

(a) Protection from liability for respon-
sible entities. Responsible entities are 
protected from liability as set forth in 
Section 214(e) (42 U.S.C 1436a(e)). 

(b) Protection from liability for State 
and local government agencies and offi-
cials. State and local government agen-
cies and officials shall not be liable for 
the design or implementation of the 
verification system described in § 5.512, 
as long as the implementation by the 
State and local government agency or 
official is in accordance with pre-
scribed HUD rules and requirements. 

[64 FR 25732, May 12, 1999] 

§ 5.528 Liability of ineligible tenants 
for reimbursement of benefits. 

Where a tenant has received the ben-
efit of HUD financial assistance to 
which the tenant was not entitled be-
cause the tenant intentionally mis-
represented eligible status, the ineli-
gible tenant is responsible for reim-
bursing HUD for the assistance improp-
erly paid. If the amount of the assist-
ance is substantial, the responsible en-
tity is encouraged to refer the case to 
the HUD Inspector General’s office for 
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further investigation. Possible crimi-
nal prosecution may follow based on 
the False Statements Act (18 U.S.C. 
1001 and 1010). 

Subpart F—Section 8 and Public 
Housing, and Other HUD As-
sisted Housing Serving Persons 
with Disabilities: Family In-
come and Family Payment; 
Occupancy Requirements for 
Section 8 Project-Based As-
sistance 

AUTHORITY: 42 U.S.C. 1437a, 1437c, 1437d, 
1437f, 1437n, and 3535(d). 

SOURCE: 61 FR 54498, Oct. 18, 1996, unless 
otherwise noted. 

§ 5.601 Purpose and applicability. 
This subpart states HUD require-

ments on the following subjects: 
(a) Determining annual and adjusted 

income of families who apply for or re-
ceive assistance in the Section 8 (ten-
ant-based and project-based) and public 
housing programs; 

(b) Determining payments by and 
utility reimbursements to families as-
sisted in these programs; 

(c) Additional occupancy require-
ments that apply to the Section 8 
project-based assistance programs. 
These additional requirements con-
cern: 

(1) Income-eligibility and income-tar-
geting when a Section 8 owner admits 
families to a Section 8 project or unit; 

(2) Owner selection preferences; and 
(3) Owner reexamination of family in-

come and composition; 
(d) Determining adjusted income, as 

provided in § 5.611(a) and (b), for fami-
lies who apply for or receive assistance 
under the following programs: HOME 
Investment Partnerships Program (24 
CFR part 92); Rent Supplement Pay-
ments Program (24 CFR part 200, sub-
part W); Rental Assistance Payments 
Program (24 CFR part 236, subpart D); 
Housing Opportunities for Persons with 
AIDS (24 CFR part 574); Shelter Plus 
Care Program (24 CFR part 582); Sup-
portive Housing Program (McKinney 
Act Homeless Assistance) (24 CFR part 
583); Section 202 Supportive Housing 
Program for the Elderly (24 CFR 891, 
subpart B); Section 202 Direct Loans 

for Housing for the Elderly and Persons 
with Disabilities (24 CFR part 891, sub-
part E) and the Section 811 Supportive 
Housing for Persons with Disabilities 
(24 CFR part 891, subpart C). Unless 
specified in the regulations for each of 
the programs listed in paragraph (d) of 
this section or in another regulatory 
section of this part 5, subpart F, the 
regulations in part 5, subpart F, gen-
erally are not applicable to these pro-
grams; and 

(e) Determining earned income dis-
regard for persons with disabilities, as 
provided in § 5.617, for the following 
programs: HOME Investment Partner-
ships Program (24 CFR part 92); Hous-
ing Opportunities for Persons with 
AIDS (24 CFR part 574); Supportive 
Housing Program (McKinney Act 
Homeless Assistance) (24 CFR part 583); 
and the Housing Choice Voucher Pro-
gram (24 CFR part 982). 

[66 FR 6222, Jan. 19, 2001] 

§ 5.603 Definitions. 
As used in this subpart: 
(a) Terms found elsewhere in part 5—(1) 

Subpart A. The terms 1937 Act, elderly 
person, public housing, public housing 
agency (PHA), responsible entity and Sec-
tion 8 are defined in § 5.100. 

(2) Subpart D. The terms ‘‘disabled 
family’’, ‘‘elderly family’’, ‘‘family’’, 
‘‘live-in aide’’, and ‘‘person with dis-
abilities’’ are defined in § 5.403. 

(b) The following terms shall have 
the meanings set forth below: 

Adjusted income. See § 5.611. 
Annual income. See § 5.609. 
Child care expenses. Amounts antici-

pated to be paid by the family for the 
care of children under 13 years of age 
during the period for which annual in-
come is computed, but only where such 
care is necessary to enable a family 
member to actively seek employment, 
be gainfully employed, or to further his 
or her education and only to the extent 
such amounts are not reimbursed. The 
amount deducted shall reflect reason-
able charges for child care. In the case 
of child care necessary to permit em-
ployment, the amount deducted shall 
not exceed the amount of employment 
income that is included in annual in-
come. 

Dependent. A member of the family 
(except foster children and foster 
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adults) other than the family head or 
spouse, who is under 18 years of age, or 
is a person with a disability, or is a 
full-time student. 

Disability assistance expenses. Reason-
able expenses that are anticipated, dur-
ing the period for which annual income 
is computed, for attendant care and 
auxiliary apparatus for a disabled fam-
ily member and that are necessary to 
enable a family member (including the 
disabled member) to be employed, pro-
vided that the expenses are neither 
paid to a member of the family nor re-
imbursed by an outside source. 

Economic self-sufficiency program. Any 
program designed to encourage, assist, 
train, or facilitate the economic inde-
pendence of HUD-assisted families or 
to provide work for such families. 
These programs include programs for 
job training, employment counseling, 
work placement, basic skills training, 
education, English proficiency, 
workfare, financial or household man-
agement, apprenticeship, and any pro-
gram necessary to ready a participant 
for work (including a substance abuse 
or mental health treatment program), 
or other work activities. 

Extremely low income family. A family 
whose annual income does not exceed 
30 percent of the median income for the 
area, as determined by HUD, with ad-
justments for smaller and larger fami-
lies, except that HUD may establish in-
come ceilings higher or lower than 30 
percent of the median income for the 
area if HUD finds that such variations 
are necessary because of unusually 
high or low family incomes. 

Full-time student. A person who is at-
tending school or vocational training 
on a full-time basis. 

Imputed welfare income. See § 5.615. 
Low income family. A family whose 

annual income does not exceed 80 per-
cent of the median income for the area, 
as determined by HUD with adjust-
ments for smaller and larger families, 
except that HUD may establish income 
ceilings higher or lower than 80 percent 
of the median income for the area on 
the basis of HUD’s findings that such 
variations are necessary because of un-
usually high or low family incomes. 

Medical expenses. Medical expenses, 
including medical insurance premiums, 
that are anticipated during the period 

for which annual income is computed, 
and that are not covered by insurance. 

Monthly adjusted income. One twelfth 
of adjusted income. 

Monthly income. One twelfth of an-
nual income. 

Net family assets. (1) Net cash value 
after deducting reasonable costs that 
would be incurred in disposing of real 
property, savings, stocks, bonds, and 
other forms of capital investment, ex-
cluding interests in Indian trust land 
and excluding equity accounts in HUD 
homeownership programs. The value of 
necessary items of personal property 
such as furniture and automobiles shall 
be excluded. 

(2) In cases where a trust fund has 
been established and the trust is not 
revocable by, or under the control of, 
any member of the family or house-
hold, the value of the trust fund will 
not be considered an asset so long as 
the fund continues to be held in trust. 
Any income distributed from the trust 
fund shall be counted when deter-
mining annual income under § 5.609. 

(3) In determining net family assets, 
PHAs or owners, as applicable, shall in-
clude the value of any business or fam-
ily assets disposed of by an applicant 
or tenant for less than fair market 
value (including a disposition in trust, 
but not in a foreclosure or bankruptcy 
sale) during the two years preceding 
the date of application for the program 
or reexamination, as applicable, in ex-
cess of the consideration received 
therefor. In the case of a disposition as 
part of a separation or divorce settle-
ment, the disposition will not be con-
sidered to be for less than fair market 
value if the applicant or tenant re-
ceives important consideration not 
measurable in dollar terms. 

(4) For purposes of determining an-
nual income under § 5.609, the term 
‘‘net family assets’’ does not include 
the value of a home currently being 
purchased with assistance under part 
982, subpart M of this title. This exclu-
sion is limited to the first 10 years 
after the purchase date of the home. 

Owner has the meaning provided in 
the relevant program regulations. As 
used in this subpart, where appro-
priate, the term ‘‘owner’’ shall also in-
clude a ‘‘borrower’’ as defined in part 
891 of this title. 
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Responsible entity. For § 5.611, in addi-
tion to the definition of ‘‘responsible 
entity’’ in § 5.100, and for § 5.617, in addi-
tion to only that part of the definition 
of ‘‘responsible entity’’ in § 5.100 which 
addresses the Section 8 program cov-
ered by § 5.617 (public housing is not 
covered by § 5.617), ‘‘responsible entity’’ 
means: 

(1) For the HOME Investment Part-
nerships Program, the participating ju-
risdiction, as defined in 24 CFR 92.2; 

(2) For the Rent Supplement Pay-
ments Program, the owner of the mul-
tifamily project; 

(3) For the Rental Assistance Pay-
ments Program, the owner of the Sec-
tion 236 project; 

(4) For the Housing Opportunities for 
Persons with AIDS (HOPWA) program, 
the applicable ‘‘State’’ or ‘‘unit of gen-
eral local government’’ or ‘‘nonprofit 
organization’’ as these terms are de-
fined in 24 CFR 574.3, that administers 
the HOPWA Program; 

(5) For the Shelter Plus Care Pro-
gram, the ‘‘Recipient’’ as defined in 24 
CFR 582.5; 

(6) For the Supportive Housing Pro-
gram, the ‘‘recipient’’ as defined in 24 
CFR 583.5; 

(7) For the Section 202 Supportive 
Housing Program for the Elderly, the 
‘‘Owner’’ as defined in 24 CFR 891.205; 

(8) For the Section 202 Direct Loans 
for Housing for the Elderly and Persons 
with Disabilities), the ‘‘Borrower’’ as 
defined in 24 CFR 891.505; and 

(9) For the Section 811 Supportive 
Housing Program for Persons with Dis-
abilities, the ‘‘owner’’ as defined in 24 
CFR 891.305. 

Tenant rent. The amount payable 
monthly by the family as rent to the 
unit owner (Section 8 owner or PHA in 
public housing). (This term is not used 
in the Section 8 voucher program.) 

Total tenant payment. See § 5.613. 
Utility allowance. If the cost of utili-

ties (except telephone) and other hous-
ing services for an assisted unit is not 
included in the tenant rent but is the 
responsibility of the family occupying 
the unit, an amount equal to the esti-
mate made or approved by a PHA or 
HUD of the monthly cost of a reason-
able consumption of such utilities and 
other services for the unit by an en-
ergy-conservative household of modest 

circumstances consistent with the re-
quirements of a safe, sanitary, and 
healthful living environment. 

Utility reimbursement. The amount, if 
any, by which the utility allowance for 
a unit, if applicable, exceeds the total 
tenant payment for the family occu-
pying the unit. (This definition is not 
used in the Section 8 voucher program, 
or for a public housing family that is 
paying a flat rent.) 

Very low income family. A family 
whose annual income does not exceed 
50 percent of the median family income 
for the area, as determined by HUD 
with adjustments for smaller and larg-
er families, except that HUD may es-
tablish income ceilings higher or lower 
than 50 percent of the median income 
for the area if HUD finds that such 
variations are necessary because of un-
usually high or low family incomes. 

Welfare assistance. Welfare or other 
payments to families or individuals, 
based on need, that are made under 
programs funded, separately or jointly, 
by Federal, State or local governments 
(including assistance provided under 
the Temporary Assistance for Needy 
Families (TANF) program, as that 
term is defined under the imple-
menting regulations issued by the De-
partment of Health and Human Serv-
ices at 45 CFR 260.31). 

Work activities. See definition at sec-
tion 407(d) of the Social Security Act 
(42 U.S.C. 607(d)). 

[61 FR 54498, Oct. 18, 1996, as amended at 65 
FR 16716, Mar. 29, 2000; 65 FR 55161, Sept. 12, 
2000; 66 FR 6223, Jan. 19, 2001; 67 FR 47432, 
July 18, 2002] 

FAMILY INCOME 

§ 5.609 Annual income. 

(a) Annual income means all amounts, 
monetary or not, which: 

(1) Go to, or on behalf of, the family 
head or spouse (even if temporarily ab-
sent) or to any other family member; 
or 

(2) Are anticipated to be received 
from a source outside the family dur-
ing the 12-month period following ad-
mission or annual reexamination effec-
tive date; and 

(3) Which are not specifically ex-
cluded in paragraph (c) of this section. 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00089 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



80 

24 CFR Subtitle A (4–1–11 Edition) § 5.609 

(4) Annual income also means 
amounts derived (during the 12-month 
period) from assets to which any mem-
ber of the family has access. 

(b) Annual income includes, but is 
not limited to: 

(1) The full amount, before any pay-
roll deductions, of wages and salaries, 
overtime pay, commissions, fees, tips 
and bonuses, and other compensation 
for personal services; 

(2) The net income from the oper-
ation of a business or profession. Ex-
penditures for business expansion or 
amortization of capital indebtedness 
shall not be used as deductions in de-
termining net income. An allowance 
for depreciation of assets used in a 
business or profession may be de-
ducted, based on straight line deprecia-
tion, as provided in Internal Revenue 
Service regulations. Any withdrawal of 
cash or assets from the operation of a 
business or profession will be included 
in income, except to the extent the 
withdrawal is reimbursement of cash 
or assets invested in the operation by 
the family; 

(3) Interest, dividends, and other net 
income of any kind from real or per-
sonal property. Expenditures for amor-
tization of capital indebtedness shall 
not be used as deductions in deter-
mining net income. An allowance for 
depreciation is permitted only as au-
thorized in paragraph (b)(2) of this sec-
tion. Any withdrawal of cash or assets 
from an investment will be included in 
income, except to the extent the with-
drawal is reimbursement of cash or as-
sets invested by the family. Where the 
family has net family assets in excess 
of $5,000, annual income shall include 
the greater of the actual income de-
rived from all net family assets or a 
percentage of the value of such assets 
based on the current passbook savings 
rate, as determined by HUD; 

(4) The full amount of periodic 
amounts received from Social Secu-
rity, annuities, insurance policies, re-
tirement funds, pensions, disability or 
death benefits, and other similar types 
of periodic receipts, including a lump- 
sum amount or prospective monthly 
amounts for the delayed start of a peri-
odic amount (except as provided in 
paragraph (c)(14) of this section); 

(5) Payments in lieu of earnings, such 
as unemployment and disability com-
pensation, worker’s compensation and 
severance pay (except as provided in 
paragraph (c)(3) of this section); 

(6) Welfare assistance payments. (i) 
Welfare assistance payments made 
under the Temporary Assistance for 
Needy Families (TANF) program are 
included in annual income only to the 
extent such payments: 

(A) Qualify as assistance under the 
TANF program definition at 45 CFR 
260.31; and 

(B) Are not otherwise excluded under 
paragraph (c) of this section. 

(ii) If the welfare assistance payment 
includes an amount specifically des-
ignated for shelter and utilities that is 
subject to adjustment by the welfare 
assistance agency in accordance with 
the actual cost of shelter and utilities, 
the amount of welfare assistance in-
come to be included as income shall 
consist of: 

(A) The amount of the allowance or 
grant exclusive of the amount specifi-
cally designated for shelter or utilities; 
plus 

(B) The maximum amount that the 
welfare assistance agency could in fact 
allow the family for shelter and utili-
ties. If the family’s welfare assistance 
is ratably reduced from the standard of 
need by applying a percentage, the 
amount calculated under this para-
graph shall be the amount resulting 
from one application of the percentage. 

(7) Periodic and determinable allow-
ances, such as alimony and child sup-
port payments, and regular contribu-
tions or gifts received from organiza-
tions or from persons not residing in 
the dwelling; 

(8) All regular pay, special pay and 
allowances of a member of the Armed 
Forces (except as provided in para-
graph (c)(7) of this section). 

(9) For section 8 programs only and 
as provided in 24 CFR 5.612, any finan-
cial assistance, in excess of amounts 
received for tuition, that an individual 
receives under the Higher Education 
Act of 1965 (20 U.S.C. 1001 et seq.), from 
private sources, or from an institution 
of higher education (as defined under 
the Higher Education Act of 1965 (20 
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U.S.C. 1002)), shall be considered in-
come to that individual, except that fi-
nancial assistance described in this 
paragraph is not considered annual in-
come for persons over the age of 23 
with dependent children. For purposes 
of this paragraph, ‘‘financial assist-
ance’’ does not include loan proceeds 
for the purpose of determining income. 

(c) Annual income does not include 
the following: 

(1) Income from employment of chil-
dren (including foster children) under 
the age of 18 years; 

(2) Payments received for the care of 
foster children or foster adults (usually 
persons with disabilities, unrelated to 
the tenant family, who are unable to 
live alone); 

(3) Lump-sum additions to family as-
sets, such as inheritances, insurance 
payments (including payments under 
health and accident insurance and 
worker’s compensation), capital gains 
and settlement for personal or property 
losses (except as provided in paragraph 
(b)(5) of this section); 

(4) Amounts received by the family 
that are specifically for, or in reim-
bursement of, the cost of medical ex-
penses for any family member; 

(5) Income of a live-in aide, as defined 
in § 5.403; 

(6) Subject to paragraph (b)(9) of this 
section, the full amount of student fi-
nancial assistance paid directly to the 
student or to the educational institu-
tion; 

(7) The special pay to a family mem-
ber serving in the Armed Forces who is 
exposed to hostile fire; 

(8)(i) Amounts received under train-
ing programs funded by HUD; 

(ii) Amounts received by a person 
with a disability that are disregarded 
for a limited time for purposes of Sup-
plemental Security Income eligibility 
and benefits because they are set aside 
for use under a Plan to Attain Self-Suf-
ficiency (PASS); 

(iii) Amounts received by a partici-
pant in other publicly assisted pro-
grams which are specifically for or in 
reimbursement of out-of-pocket ex-
penses incurred (special equipment, 
clothing, transportation, child care, 
etc.) and which are made solely to 
allow participation in a specific pro-
gram; 

(iv) Amounts received under a resi-
dent service stipend. A resident service 
stipend is a modest amount (not to ex-
ceed $200 per month) received by a resi-
dent for performing a service for the 
PHA or owner, on a part-time basis, 
that enhances the quality of life in the 
development. Such services may in-
clude, but are not limited to, fire pa-
trol, hall monitoring, lawn mainte-
nance, resident initiatives coordina-
tion, and serving as a member of the 
PHA’s governing board. No resident 
may receive more than one such sti-
pend during the same period of time; 

(v) Incremental earnings and benefits 
resulting to any family member from 
participation in qualifying State or 
local employment training programs 
(including training programs not affili-
ated with a local government) and 
training of a family member as resi-
dent management staff. Amounts ex-
cluded by this provision must be re-
ceived under employment training pro-
grams with clearly defined goals and 
objectives, and are excluded only for 
the period during which the family 
member participates in the employ-
ment training program; 

(9) Temporary, nonrecurring or spo-
radic income (including gifts); 

(10) Reparation payments paid by a 
foreign government pursuant to claims 
filed under the laws of that govern-
ment by persons who were persecuted 
during the Nazi era; 

(11) Earnings in excess of $480 for 
each full-time student 18 years old or 
older (excluding the head of household 
and spouse); 

(12) Adoption assistance payments in 
excess of $480 per adopted child; 

(13) [Reserved] 
(14) Deferred periodic amounts from 

supplemental security income and so-
cial security benefits that are received 
in a lump sum amount or in prospec-
tive monthly amounts. 

(15) Amounts received by the family 
in the form of refunds or rebates under 
State or local law for property taxes 
paid on the dwelling unit; 

(16) Amounts paid by a State agency 
to a family with a member who has a 
developmental disability and is living 
at home to offset the cost of services 
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and equipment needed to keep the de-
velopmentally disabled family member 
at home; or 

(17) Amounts specifically excluded by 
any other Federal statute from consid-
eration as income for purposes of deter-
mining eligibility or benefits under a 
category of assistance programs that 
includes assistance under any program 
to which the exclusions set forth in 24 
CFR 5.609(c) apply. A notice will be 
published in the FEDERAL REGISTER 
and distributed to PHAs and housing 
owners identifying the benefits that 
qualify for this exclusion. Updates will 
be published and distributed when nec-
essary. 

(d) Annualization of income. If it is not 
feasible to anticipate a level of income 
over a 12-month period (e.g., seasonal 
or cyclic income), or the PHA believes 
that past income is the best available 
indicator of expected future income, 
the PHA may annualize the income an-
ticipated for a shorter period, subject 
to a redetermination at the end of the 
shorter period. 

[61 FR 54498, Oct, 18, 1996, as amended at 65 
FR 16716, Mar. 29, 2000; 67 FR 47432, July 18, 
2002; 70 FR 77743, Dec. 30, 2005] 

§ 5.611 Adjusted income. 
Adjusted income means annual in-

come (as determined by the responsible 
entity, defined in § 5.100 and § 5.603) of 
the members of the family residing or 
intending to reside in the dwelling 
unit, after making the following deduc-
tions: 

(a) Mandatory deductions. In deter-
mining adjusted income, the respon-
sible entity must deduct the following 
amounts from annual income: 

(1) $480 for each dependent; 
(2) $400 for any elderly family or dis-

abled family; 
(3) The sum of the following, to the 

extent the sum exceeds three percent 
of annual income: 

(i) Unreimbursed medical expenses of 
any elderly family or disabled family; 
and 

(ii) Unreimbursed reasonable attend-
ant care and auxiliary apparatus ex-
penses for each member of the family 
who is a person with disabilities, to the 
extent necessary to enable any member 
of the family (including the member 
who is a person with disabilities) to be 

employed. This deduction may not ex-
ceed the earned income received by 
family members who are 18 years of age 
or older and who are able to work be-
cause of such attendant care or auxil-
iary apparatus; and 

(4) Any reasonable child care ex-
penses necessary to enable a member of 
the family to be employed or to further 
his or her education. 

(b) Additional deductions. (1) For pub-
lic housing, a PHA may adopt addi-
tional deductions from annual income. 
The PHA must establish a written pol-
icy for such deductions. 

(2) For the HUD programs listed in 
§ 5.601(d), the responsible entity shall 
calculate such other deductions as re-
quired and permitted by the applicable 
program regulations. 

[66 FR 6223, Jan. 19, 2001] 

§ 5.612 Restrictions on assistance to 
students enrolled in an institution 
of higher education. 

No assistance shall be provided under 
section 8 of the 1937 Act to any indi-
vidual who: 

(a) Is enrolled as a student at an in-
stitution of higher education, as de-
fined under section 102 of the Higher 
Education Act of 1965 (20 U.S.C. 1002); 

(b) Is under 24 years of age; 
(c) Is not a veteran of the United 

States military; 
(d) Is unmarried; 
(e) Does not have a dependent child; 
(f) Is not a person with disabilities, 

as such term is defined in section 
3(b)(3)(E) of the 1937 Act and was not 
receiving assistance under section 8 of 
the 1937 Act as of November 30, 2005; 
and 

(g) Is not otherwise individually eli-
gible, or has parents who, individually 
or jointly, are not eligible on the basis 
of income to receive assistance under 
section 8 of the 1937 Act. 

[70 FR 77743, Dec. 30, 2005, as amended at 73 
FR 49333, Aug. 21, 2008] 

§ 5.613 Public housing program and 
Section 8 tenant-based assistance 
program: PHA cooperation with 
welfare agency. 

(a) This section applies to the public 
housing program and the Section 8 ten-
ant-based assistance program. 
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(b) The PHA must make best efforts 
to enter into cooperation agreements 
with welfare agencies under which such 
agencies agree: 

(1) To target public assistance, bene-
fits and services to families receiving 
assistance in the public housing pro-
gram and the Section 8 tenant-based 
assistance program to achieve self-suf-
ficiency; 

(2) To provide written verification to 
the PHA concerning welfare benefits 
for families applying for or receiving 
assistance in these housing assistance 
programs. 

[65 FR 16717, Mar. 29, 2000] 

§ 5.615 Public housing program and 
Section 8 tenant-based assistance 
program: How welfare benefit re-
duction affects family income. 

(a) Applicability. This section applies 
to covered families who reside in public 
housing (part 960 of this title) or re-
ceive Section 8 tenant-based assistance 
(part 982 of this title). 

(b) Definitions. The following defini-
tions apply for purposes of this section: 

Covered families. Families who receive 
welfare assistance or other public as-
sistance benefits (‘‘welfare benefits’’) 
from a State or other public agency 
(‘‘welfare agency’’) under a program for 
which Federal, State, or local law re-
quires that a member of the family 
must participate in an economic self- 
sufficiency program as a condition for 
such assistance. 

Economic self-sufficiency program. See 
definition at § 5.603. 

Imputed welfare income. The amount 
of annual income not actually received 
by a family, as a result of a specified 
welfare benefit reduction, that is none-
theless included in the family’s annual 
income for purposes of determining 
rent. 

Specified welfare benefit reduction. 
(1) A reduction of welfare benefits by 

the welfare agency, in whole or in part, 
for a family member, as determined by 
the welfare agency, because of fraud by 
a family member in connection with 
the welfare program; or because of wel-
fare agency sanction against a family 
member for noncompliance with a wel-
fare agency requirement to participate 
in an economic self-sufficiency pro-
gram. 

(2) ‘‘Specified welfare benefit reduc-
tion’’ does not include a reduction or 
termination of welfare benefits by the 
welfare agency: 

(i) at expiration of a lifetime or other 
time limit on the payment of welfare 
benefits; 

(ii) because a family member is not 
able to obtain employment, even 
though the family member has com-
plied with welfare agency economic 
self-sufficiency or work activities re-
quirements; or 

(iii) because a family member has not 
complied with other welfare agency re-
quirements. 

(c) Imputed welfare income. (1) A fam-
ily’s annual income includes the 
amount of imputed welfare income (be-
cause of a specified welfare benefits re-
duction, as specified in notice to the 
PHA by the welfare agency), plus the 
total amount of other annual income 
as determined in accordance with 
§ 5.609. 

(2) At the request of the PHA, the 
welfare agency will inform the PHA in 
writing of the amount and term of any 
specified welfare benefit reduction for 
a family member, and the reason for 
such reduction, and will also inform 
the PHA of any subsequent changes in 
the term or amount of such specified 
welfare benefit reduction. The PHA 
will use this information to determine 
the amount of imputed welfare income 
for a family. 

(3) A family’s annual income includes 
imputed welfare income in family an-
nual income, as determined at the 
PHA’s interim or regular reexamina-
tion of family income and composition, 
during the term of the welfare benefits 
reduction (as specified in information 
provided to the PHA by the welfare 
agency). 

(4) The amount of the imputed wel-
fare income is offset by the amount of 
additional income a family receives 
that commences after the time the 
sanction was imposed. When such addi-
tional income from other sources is at 
least equal to the imputed welfare in-
come, the imputed welfare income is 
reduced to zero. 

(5) The PHA may not include im-
puted welfare income in annual income 
if the family was not an assisted resi-
dent at the time of sanction. 
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(d) Review of PHA decision—(1) Public 
housing. If a public housing tenant 
claims that the PHA has not correctly 
calculated the amount of imputed wel-
fare income in accordance with HUD 
requirements, and if the PHA denies 
the family’s request to modify such 
amount, the PHA shall give the tenant 
written notice of such denial, with a 
brief explanation of the basis for the 
PHA determination of the amount of 
imputed welfare income. The PHA no-
tice shall also state that if the tenant 
does not agree with the PHA deter-
mination, the tenant may request a 
grievance hearing in accordance with 
part 966, subpart B of this title to re-
view the PHA determination. The ten-
ant is not required to pay an escrow de-
posit pursuant to § 966.55(e) for the por-
tion of tenant rent attributable to the 
imputed welfare income in order to ob-
tain a grievance hearing on the PHA 
determination. 

(2) Section 8 participant. A participant 
in the Section 8 tenant-based assist-
ance program may request an informal 
hearing, in accordance with § 982.555 of 
this title, to review the PHA deter-
mination of the amount of imputed 
welfare income that must be included 
in the family’s annual income in ac-
cordance with this section. If the fam-
ily claims that such amount is not cor-
rectly calculated in accordance with 
HUD requirements, and if the PHA de-
nies the family’s request to modify 
such amount, the PHA shall give the 
family written notice of such denial, 
with a brief explanation of the basis for 
the PHA determination of the amount 
of imputed welfare income. Such notice 
shall also state that if the family does 
not agree with the PHA determination, 
the family may request an informal 
hearing on the determination under 
the PHA hearing procedure. 

(e) PHA relation with welfare agency. 
(1) The PHA must ask welfare agencies 
to inform the PHA of any specified wel-
fare benefits reduction for a family 
member, the reason for such reduction, 
the term of any such reduction, and 
any subsequent welfare agency deter-
mination affecting the amount or term 
of a specified welfare benefits reduc-
tion. If the welfare agency determines 
a specified welfare benefits reduction 
for a family member, and gives the 

PHA written notice of such reduction, 
the family’s annual incomes shall in-
clude the imputed welfare income be-
cause of the specified welfare benefits 
reduction. 

(2) The PHA is responsible for deter-
mining the amount of imputed welfare 
income that is included in the family’s 
annual income as a result of a specified 
welfare benefits reduction as deter-
mined by the welfare agency, and spec-
ified in the notice by the welfare agen-
cy to the PHA. However, the PHA is 
not responsible for determining wheth-
er a reduction of welfare benefits by 
the welfare agency was correctly deter-
mined by the welfare agency in accord-
ance with welfare program require-
ments and procedures, nor for pro-
viding the opportunity for review or 
hearing on such welfare agency deter-
minations. 

(3) Such welfare agency determina-
tions are the responsibility of the wel-
fare agency, and the family may seek 
appeal of such determinations through 
the welfare agency’s normal due proc-
ess procedures. The PHA shall be enti-
tled to rely on the welfare agency no-
tice to the PHA of the welfare agency’s 
determination of a specified welfare 
benefits reduction. 

[65 FR 16717, Mar. 29, 2000] 

§ 5.617 Self-sufficiency incentives for 
persons with disabilities—Disallow-
ance of increase in annual income. 

(a) Applicable programs. The disallow-
ance of increase in annual income pro-
vided by this section is applicable only 
to the following programs: HOME In-
vestment Partnerships Program (24 
CFR part 92); Housing Opportunities 
for Persons with AIDS (24 CFR part 
574); Supportive Housing Program (24 
CFR part 583); and the Housing Choice 
Voucher Program (24 CFR part 982). 

(b) Definitions. The following defini-
tions apply for purposes of this section. 

Disallowance. Exclusion from annual 
income. 

Previously unemployed includes a per-
son with disabilities who has earned, in 
the twelve months previous to employ-
ment, no more than would be received 
for 10 hours of work per week for 50 
weeks at the established minimum 
wage. 
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Qualified family. A family residing in 
housing assisted under one of the pro-
grams listed in paragraph (a) of this 
section or receiving tenant-based rent-
al assistance under one of the programs 
listed in paragraph (a) of this section. 

(1) Whose annual income increases as 
a result of employment of a family 
member who is a person with disabil-
ities and who was previously unem-
ployed for one or more years prior to 
employment; 

(2) Whose annual income increases as 
a result of increased earnings by a fam-
ily member who is a person with dis-
abilities during participation in any 
economic self-sufficiency or other job 
training program; or 

(3) Whose annual income increases, 
as a result of new employment or in-
creased earnings of a family member 
who is a person with disabilities, dur-
ing or within six months after receiv-
ing assistance, benefits or services 
under any state program for temporary 
assistance for needy families funded 
under Part A of Title IV of the Social 
Security Act, as determined by the re-
sponsible entity in consultation with 
the local agencies administering tem-
porary assistance for needy families 
(TANF) and Welfare-to-Work (WTW) 
programs. The TANF program is not 
limited to monthly income mainte-
nance, but also includes such benefits 
and services as one-time payments, 
wage subsidies and transportation as-
sistance—provided that the total 
amount over a six-month period is at 
least $500. 

(c) Disallowance of increase in annual 
income—(1) Initial twelve month exclu-
sion. During the cumulative twelve 
month period beginning on the date a 
member who is a person with disabil-
ities of a qualified family is first em-
ployed or the family first experiences 
an increase in annual income attrib-
utable to employment, the responsible 
entity must exclude from annual in-
come (as defined in the regulations 
governing the applicable program list-
ed in paragraph (a) of this section) of a 
qualified family any increase in income 
of the family member who is a person 
with disabilities as a result of employ-
ment over prior income of that family 
member. 

(2) Second twelve month exclusion and 
phase-in. During the second cumulative 
twelve month period after the date a 
member who is a person with disabil-
ities of a qualified family is first em-
ployed or the family first experiences 
an increase in annual income attrib-
utable to employment, the responsible 
entity must exclude from annual in-
come of a qualified family fifty percent 
of any increase in income of such fam-
ily member as a result of employment 
over income of that family member 
prior to the beginning of such employ-
ment. 

(3) Maximum four year disallowance. 
The disallowance of increased income 
of an individual family member who is 
a person with disabilities as provided 
in paragraph (c)(1) or (c)(2) is limited 
to a lifetime 48 month period. The dis-
allowance only applies for a maximum 
of twelve months for disallowance 
under paragraph (c)(1) and a maximum 
of twelve months for disallowance 
under paragraph (c)(2), during the 48 
month period starting from the initial 
exclusion under paragraph (c)(1) of this 
section. 

(d) Inapplicability to admission. The 
disallowance of increases in income as 
a result of employment of persons with 
disabilities under this section does not 
apply for purposes of admission to the 
program (including the determination 
of income eligibility or any income 
targeting that may be applicable). 

[66 FR 6223, Jan. 19, 2001, as amended at 67 
FR 6820, Feb. 13, 2002] 

FAMILY PAYMENT 

§ 5.628 Total tenant payment. 

(a) Determining total tenant payment 
(TTP). Total tenant payment is the 
highest of the following amounts, 
rounded to the nearest dollar: 

(1) 30 percent of the family’s monthly 
adjusted income; 

(2) 10 percent of the family’s monthly 
income; 

(3) If the family is receiving pay-
ments for welfare assistance from a 
public agency and a part of those pay-
ments, adjusted in accordance with the 
family’s actual housing costs, is spe-
cifically designated by such agency to 
meet the family’s housing costs, the 
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portion of those payments which is so 
designated; or 

(4) The minimum rent, as determined 
in accordance with § 5.630. 

(b) Determining TTP if family’s welfare 
assistance is ratably reduced. If the fam-
ily’s welfare assistance is ratably re-
duced from the standard of need by ap-
plying a percentage, the amount cal-
culated under paragraph (a)(3) of this 
section is the amount resulting from 
one application of the percentage. 

[65 FR 16718, Mar. 29, 2000] 

§ 5.630 Minimum rent. 
(a) Minimum rent. (1) The PHA must 

charge a family no less than a min-
imum monthly rent established by the 
responsible entity, except as described 
in paragraph (b) of this section. 

(2) For the public housing program 
and the section 8 moderate rehabilita-
tion, and certificate or voucher pro-
grams, the PHA may establish a min-
imum rent of up to $50. 

(3) For other section 8 programs, the 
minimum rent is $25. 

(b) Financial hardship exemption from 
minimum rent—(1) When is family exempt 
from minimum rent? The responsible en-
tity must grant an exemption from 
payment of minimum rent if the fam-
ily is unable to pay the minimum rent 
because of financial hardship, as de-
scribed in the responsible entity’s writ-
ten policies. Financial hardship in-
cludes these situations: 

(i) When the family has lost eligi-
bility for or is awaiting an eligibility 
determination for a Federal, State, or 
local assistance program, including a 
family that includes a member who is a 
noncitizen lawfully admitted for per-
manent residence under the Immigra-
tion and Nationality Act who would be 
entitled to public benefits but for title 
IV of the Personal Responsibility and 
Work Opportunity Act of 1996; 

(ii) When the family would be evicted 
because it is unable to pay the min-
imum rent; 

(iii) When the income of the family 
has decreased because of changed cir-
cumstances, including loss of employ-
ment; 

(iv) When a death has occurred in the 
family; and 

(v) Other circumstances determined 
by the responsible entity or HUD. 

(2) What happens if family requests a 
hardship exemption? (i) Public housing. 
(A) If a family requests a financial 
hardship exemption, the PHA must 
suspend the minimum rent require-
ment beginning the month following 
the family’s request for a hardship ex-
emption, and continuing until the PHA 
determines whether there is a quali-
fying financial hardship and whether it 
is temporary or long term. 

(B) The PHA must promptly deter-
mine whether a qualifying hardship ex-
ists and whether it is temporary or 
long term. 

(C) The PHA may not evict the fam-
ily for nonpayment of minimum rent 
during the 90-day period beginning the 
month following the family’s request 
for a hardship exemption. 

(D) If the PHA determines that a 
qualifying financial hardship is tem-
porary, the PHA must reinstate the 
minimum rent from the beginning of 
the suspension of the minimum rent. 
The PHA must offer the family a rea-
sonable repayment agreement, on 
terms and conditions established by 
the PHA, for the amount of back min-
imum rent owed by the family. 

(ii) All section 8 programs. (A) If a fam-
ily requests a financial hardship ex-
emption, the responsible entity must 
suspend the minimum rent require-
ment beginning the month following 
the family’s request for a hardship ex-
emption until the responsible entity 
determines whether there is a quali-
fying financial hardship, and whether 
such hardship is temporary or long 
term. 

(B) The responsible entity must 
promptly determine whether a quali-
fying hardship exists and whether it is 
temporary or long term. 

(C) If the responsible entity deter-
mines that a qualifying financial hard-
ship is temporary, the PHA must not 
impose the minimum rent during the 
90-day period beginning the month fol-
lowing the date of the family’s request 
for a hardship exemption. At the end of 
the 90-day suspension period, the re-
sponsible entity must reinstate the 
minimum rent from the beginning of 
the suspension. The family must be of-
fered a reasonable repayment agree-
ment, on terms and conditions estab-
lished by the responsible entity, for the 
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amount of back rent owed by the fam-
ily. 

(iii) All programs. (A) If the respon-
sible entity determines there is no 
qualifying financial hardship exemp-
tion, the responsible entity must rein-
state the minimum rent, including 
back rent owed from the beginning of 
the suspension. The family must pay 
the back rent on terms and conditions 
established by the responsible entity. 

(B) If the responsible entity deter-
mines a qualifying financial hardship 
is long term, the responsible entity 
must exempt the family from the min-
imum rent requirements so long as 
such hardship continues. Such exemp-
tion shall apply from the beginning of 
the month following the family’s re-
quest for a hardship exemption until 
the end of the qualifying financial 
hardship. 

(C) The financial hardship exemption 
only applies to payment of the min-
imum rent (as determined pursuant to 
§ 5.628(a)(4) and § 5.630), and not to the 
other elements used to calculate the 
total tenant payment (as determined 
pursuant to § 5.628(a)(1), (a)(2) and 
(a)(3)). 

(3) Public housing: Grievance hearing 
concerning PHA denial of request for 
hardship exemption. If a public housing 
family requests a hearing under the 
PHA grievance procedure, to review 
the PHA’s determination denying or 
limiting the family’s claim to a finan-
cial hardship exemption, the family is 
not required to pay any escrow deposit 
in order to obtain a grievance hearing 
on such issues. 

[65 FR 16718, Mar. 29, 2000] 

§ 5.632 Utility reimbursements. 
(a) Applicability. This section is appli-

cable to: 
(1) The Section 8 programs other 

than the Section 8 voucher program 
(for distribution of a voucher housing 
assistance payment that exceeds rent 
to owner, see § 982.514(b) of this title); 

(2) A public housing family paying an 
income-based rent (see § 960.253 of this 
title). (Utility reimbursement is not 
paid for a public housing family that is 
paying a flat rent.) 

(b) Payment of utility reimbursement. 
(1) The responsible entity pays a util-
ity reimbursement if the utility allow-

ance (for tenant-paid utilities) exceeds 
the amount of the total tenant pay-
ment. 

(2) In the public housing program 
(where the family is paying an income- 
based rent), the Section 8 moderate re-
habilitation program and the Section 8 
certificate or voucher program, the 
PHA may pay the utility reimburse-
ment either to the family or directly to 
the utility supplier to pay the utility 
bill on behalf of the family. If the PHA 
elects to pay the utility supplier, the 
PHA must notify the family of the 
amount paid to the utility supplier. 

(3) In the other Section 8 programs, 
the owner must pay the utility reim-
bursement either: 

(i) To the family, or 
(ii) With consent of the family, to the 

utility supplier to pay the utility bill 
on behalf of the family. 

[65 FR 16719, Mar. 29, 2000] 

§ 5.634 Tenant rent. 
(a) Section 8 programs. For Section 8 

programs other than the Section 8 
voucher program, tenant rent is total 
tenant payment minus any utility al-
lowance. 

(b) Public housing. See § 960.253 of this 
title for the determination of tenant 
rent. 

[65 FR 16719, Mar. 29, 2000] 

SECTION 8 PROJECT-BASED ASSISTANCE: 
OCCUPANCY REQUIREMENTS 

§ 5.653 Section 8 project-based assist-
ance programs: Admission—Income- 
eligibility and income-targeting. 

(a) Applicability. This section de-
scribes requirements concerning in-
come-eligibility and income-targeting 
that apply to the Section 8 project- 
based assistance programs, except for 
the moderate rehabilitation and the 
project-based certificate or voucher 
programs. 

(b) Who is eligible?—(1) Basic eligibility. 
An applicant must meet all eligibility 
requirements in order to receive hous-
ing assistance. At a minimum, the ap-
plicant must be a family, as defined in 
§ 5.403, and must be income-eligible, as 
described in this section. Such eligible 
applicants include single persons. 

(2) Low income limit. No family other 
than a low income family is eligible for 
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admission to the Section 8 project- 
based assistance programs. (This para-
graph (b) does not apply to the Section 
8 project-based voucher program under 
part 983 of this title.) 

(c) Targeting to extremely low income 
families. For each project assisted 
under a contract for project-based as-
sistance, of the dwelling units that be-
come available for occupancy in any 
fiscal year that are assisted under the 
contract, not less than 40 percent shall 
be available for leasing only by fami-
lies that are extremely low income 
families at the time of admission. 

(d) Limitation on admission of non-very 
low income families—(1) Admission to 
units available before October 1, 1981. Not 
more than 25 percent of the Section 8 
project-based dwelling units that were 
available for occupancy under Section 
8 Housing Assistance Payments Con-
tracts effective before October 1, 1981 
and that are leased on or after that 
date shall be available for leasing by 
low income families other than very 
low income families. HUD reserves the 
right to limit the admission of low in-
come families other than very low in-
come families to these units. 

(2) Admission to units available on or 
after October 1, 1981. Not more than 15 
percent of the Section 8 project-based 
dwelling units that initially become 
available for occupancy under Section 
8 Housing Assistance Payments (HAP) 
Contracts on or after October 1, 1981 
shall be available for leasing by low in-
come families other than families that 
are very low income families at the 
time of admission to the Section 8 pro-
gram. Except with the prior approval 
of HUD under paragraphs (d)(3) and 
(d)(4) of this section, the owner may 
only lease such units to very low in-
come families. 

(3) Request for exception. A request by 
an owner for approval of admission of 
low income families other than very 
low income families to section 8 
project-based units must state the 
basis for requesting the exception and 
provide supporting data. Bases for ex-
ceptions that may be considered in-
clude the following: 

(i) Need for admission of a broader 
range of tenants to preserve the finan-
cial or management viability of a 
project because there is an insufficient 

number of potential applicants who are 
very low income families; 

(ii) Commitment of an owner to at-
taining occupancy by families with a 
broad range of incomes; 

(iii) Project supervision by a State 
Housing Finance Agency having a pol-
icy of occupancy by families with a 
broad range of incomes supported by 
evidence that the Agency is pursuing 
this goal throughout its assisted 
projects in the community, or a project 
with financing through Section 11(b) of 
the 1937 Act (42 U.S.C. 1437i) or under 
Section 103 of the Internal Revenue 
Code (26 U.S.C. 103); and 

(iv) Low-income families that other-
wise would be displaced from a Section 
8 project. 

(4) Action on request for exception. 
Whether to grant any request for ex-
ception is a matter committed by law 
to HUD’s discretion, and no implica-
tion is intended to be created that HUD 
will seek to grant approvals up to the 
maximum limits permitted by statute, 
nor is any presumption of an entitle-
ment to an exception created by the 
specification of certain grounds for ex-
ception that HUD may consider. HUD 
will review exceptions granted to own-
ers at regular intervals. HUD may 
withdraw permission to exercise those 
exceptions for program applicants at 
any time that exceptions are not being 
used or after a periodic review, based 
on the findings of the review. 

(e) Income used for eligibility and tar-
geting. Family annual income (see 
§ 5.609) is used both for determination 
of income-eligibility and for income- 
targeting under this section. 

(f) Reporting. The Section 8 owner 
must comply with HUD-prescribed re-
porting requirements, including in-
come reporting requirements that will 
permit HUD to maintain the data nec-
essary to monitor compliance with in-
come-eligibility and income-targeting 
requirements. 

[65 FR 16719, Mar. 29, 2000] 

§ 5.655 Section 8 project-based assist-
ance programs: Owner preferences 
in selection for a project or unit. 

(a) Applicability. This section applies 
to the section 8 project-based assist-
ance programs. The section describes 
requirements concerning the Section 8 
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owner’s selection of residents to oc-
cupy a project or unit, except for the 
moderate rehabilitation and the 
project-based certificate or voucher 
programs. 

(b) Selection—(1) Selection for owner’s 
project or unit. Selection for occupancy 
of a project or unit is the function of 
the Section 8 owner. However, selec-
tion is subject to the income-eligibility 
and income-targeting requirements in 
§ 5.653. 

(2) Tenant selection plan. The owner 
must adopt a written tenant selection 
plan in accordance with HUD require-
ments. 

(3) Amount of income. The owner may 
not select a family for occupancy of a 
project or unit in an order different 
from the order on the owner’s waiting 
list for the purpose of selecting a rel-
atively higher income family. However, 
an owner may select a family for occu-
pancy of a project or unit based on its 
income in order to satisfy the tar-
geting requirements of § 5.653(c). 

(4) Selection for particular unit. In se-
lecting a family to occupy a particular 
unit, the owner may match family 
characteristics with the type of unit 
available, for example, number of bed-
rooms. If a unit has special accessi-
bility features for persons with disabil-
ities, the owner must first offer the 
unit to families which include persons 
with disabilities who require such fea-
tures (see §§ 8.27 and 100.202 of this 
title). 

(5) Housing assistance limitation for 
single persons. A single person who is 
not an elderly or displaced person, a 
person with disabilities, or the remain-
ing member of a resident family may 
not be provided a housing unit with 
two or more bedrooms. 

(c) Particular owner preferences. The 
owner must inform all applicants about 
available preferences and must give ap-
plicants an opportunity to show that 
they qualify for available preferences. 

(1) Residency requirements or pref-
erences. (i) Residency requirements are 
prohibited. Although the owner is not 
prohibited from adopting a residency 
preference, the owner may only adopt 
or implement residency preferences in 
accordance with non-discrimination 
and equal opportunity requirements 
listed at § 5.105(a). 

(ii) A residency preference is a pref-
erence for admission of persons who re-
side in a specified geographic area 
(‘‘residency preference area’’). 

(iii) An owner’s residency preference 
must be approved by HUD in one of the 
following methods: 

(A) Prior approval of the housing 
market area in the Affirmative Fair 
Housing Marketing plan (in accordance 
with § 108.25 of this title) as a residency 
preference area; 

(B) Prior approval of the residency 
preference area in the PHA plan of the 
jurisdiction in which the project is lo-
cated; 

(C) Modification of the Affirmative 
Fair Housing Marketing Plan, in ac-
cordance with § 108.25 of this title, 

(iv) Use of a residency preference 
may not have the purpose or effect of 
delaying or otherwise denying admis-
sion to a project or unit based on the 
race, color, ethnic origin, gender, reli-
gion, disability, or age of any member 
of an applicant family. 

(v) A residency preference must not 
be based on how long an applicant has 
resided or worked in a residency pref-
erence area. 

(vi) Applicants who are working or 
who have been notified that they are 
hired to work in a residency preference 
area must be treated as residents of the 
residency preference area. The owner 
may treat graduates of, or active par-
ticipants in, education and training 
programs in a residency preference 
area as residents of the residency pref-
erence area if the education or training 
program is designed to prepare individ-
uals for the job market. 

(2) Preference for working families. (i) 
The owner may adopt a preference for 
admission of working families (families 
where the head, spouse or sole member 
is employed). However, an applicant 
shall be given the benefit of the work-
ing family preference if the head and 
spouse, or sole member, is age 62 or 
older, or is a person with disabilities. 

(ii) If the owner adopts a preference 
for admission of working families, the 
owner must not give a preference based 
on the amount of earned income. 

(3) Preference for person with disabil-
ities. The owner may adopt a preference 
for admission of families that include a 
person with disabilities. However, the 
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owner may not adopt a preference for 
admission of persons with a specific 
disability. 

(4) Preference for victims of domestic vi-
olence. The owner should consider 
whether to adopt a preference for ad-
mission of families that include vic-
tims of domestic violence. 

(5) Preference for single persons who 
are elderly, displaced, homeless or persons 
with disabilities over other single persons. 
The owner may adopt a preference for 
admission of single persons who are age 
62 or older, displaced, homeless, or per-
sons with disabilities over other single 
persons. 

[65 FR 16720, Mar. 29, 2000] 

§ 5.657 Section 8 project-based assist-
ance programs: Reexamination of 
family income and composition. 

(a) Applicability. This section states 
requirements for reexamination of 
family income and composition in the 
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation and the project-based certifi-
cate or voucher programs. 

(b) Regular reexamination. The owner 
must conduct a reexamination and re-
determination of family income and 
composition at least annually. 

(c) Interim reexaminations. A family 
may request an interim reexamination 
of family income because of any 
changes since the last examination. 
The owner must make the interim re-
examination within a reasonable time 
after the family request. The owner 
may adopt policies prescribing when 
and under what conditions the family 
must report a change in family income 
or composition. 

[65 FR 16720, Mar. 29, 2000] 

§ 5.659 Family information and 
verification. 

(a) Applicability. This section states 
requirements for reexamination of 
family income and composition in the 
Section 8 project-based assistance pro-
grams, except for the moderate reha-
bilitation program and the project- 
based certificate or voucher programs. 

(b) Family obligation to supply informa-
tion. (1) The family must supply any in-
formation that HUD or the owner de-
termines is necessary in administra-

tion of the Section 8 program, includ-
ing submission of required evidence of 
citizenship or eligible immigration sta-
tus (as provided by part 5, subpart E of 
this title). ‘‘Information’’ includes any 
requested certification, release or 
other documentation. 

(2) The family must supply any infor-
mation requested by the owner or HUD 
for use in a regularly scheduled reex-
amination or an interim reexamination 
of family income and composition in 
accordance with HUD requirements. 

(3) For requirements concerning the 
following, see part 5, subpart B of this 
title: 

(i) Family verification and disclosure 
of social security numbers; 

(ii) Family execution and submission 
of consent forms for obtaining wage 
and claim information from State 
Wage Information Collection Agencies 
(SWICAs). 

(4) Any information supplied by the 
family must be true and complete. 

(c) Family release and consent. (1) As a 
condition of admission to or continued 
occupancy of a unit with Section 8 as-
sistance, the owner must require the 
family head, and such other family 
members as the owner designates, to 
execute a HUD-approved release and 
consent form (including any release 
and consent as required under § 5.230 of 
this title) authorizing any depository 
or private source of income, or any 
Federal, State or local agency, to fur-
nish or release to the owner or HUD 
such information as the owner or HUD 
determines to be necessary. 

(2) The use or disclosure of informa-
tion obtained from a family or from an-
other source pursuant to this release 
and consent shall be limited to pur-
poses directly connected with adminis-
tration of the Section 8 program. 

(d) Owner responsibility for verification. 
The owner must obtain and document 
in the family file third party 
verification of the following factors, or 
must document in the file why third 
party verification was not available: 

(1) Reported family annual income; 
(2) The value of assets; 
(3) Expenses related to deductions 

from annual income; and 
(4) Other factors that affect the de-

termination of adjusted income. 

[65 FR 16721, Mar. 29, 2000] 
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§ 5.661 Section 8 project-based assist-
ance programs: Approval for police 
or other security personnel to live 
in project. 

(a) Applicability. This section de-
scribes when a Section 8 owner may 
lease a Section 8 unit to police or other 
security personnel with continued Sec-
tion 8 assistance for the unit. This sec-
tion applies to the Section 8 project- 
based assistance programs. 

(b) Terms. (1) Security personnel 
means: 

(i) A police officer, or 
(ii) A qualified security professional, 

with adequate training and experience 
to provide security services for project 
residents. 

(2) Police officer means a person em-
ployed on a full-time basis as a duly li-
censed professional police officer by a 
Federal, State or local government or 
by any agency of these governments. 

(3) Security includes the protection of 
project residents, including resident 
project management from criminal or 
other activity that is a threat to per-
son or property, or that arouses fears 
of such threat. 

(c) Owner application. (1) The owner 
may submit a written application to 
the contract administrator (PHA or 
HUD) for approval to lease an available 
unit in a Section 8 project to security 
personnel who would not otherwise be 
eligible for Section 8 assistance, for the 
purpose of increasing security for Sec-
tion 8 families residing in the project. 

(2) The owner’s application must in-
clude the following information: 

(i) A description of criminal activi-
ties in the project and the surrounding 
community, and the effect of criminal 
activity on the security of project resi-
dents. 

(ii) Qualifications of security per-
sonnel who will reside in the project, 
and the period of residence by such per-
sonnel. How owner proposes to check 
backgrounds and qualifications of any 
security personnel who will reside in 
the project. 

(iii) Full disclosure of any family re-
lationship between the owner and any 
security personnel. For this purpose, 
‘‘owner’’ includes a principal or other 
interested party. 

(iv) How residence by security per-
sonnel in a project unit will increase 

security for Section 8 assisted families 
residing in the project. 

(v) The amount payable monthly as 
rent to the unit owner by security per-
sonnel residing in the project (includ-
ing a description of how this amount is 
determined), and the amount of any 
other compensation by the owner to 
such resident security personnel. 

(vi) The terms of occupancy by such 
security personnel. The lease by owner 
to the approved security personnel may 
provide that occupancy of the unit is 
authorized only while the security per-
sonnel is satisfactorily performing any 
agreed responsibilities and functions 
for project security. 

(vii) Other information as requested 
by the contract administrator. 

(d) Action by contract administrator. (1) 
The contract administrator shall have 
discretion to approve or disapprove 
owner’s application, and to impose con-
ditions for approval of occupancy by 
security personnel in a section 8 
project unit. 

(2) Notice of approval by the contract 
administrator shall specify the term of 
such approved occupancy. Such ap-
proval may be withdrawn at the discre-
tion of the contract administrator, for 
example, if the contract administrator 
determines that such occupancy is not 
providing adequate security benefits as 
proposed in the owner’s application; or 
that security benefits from such occu-
pancy are not a sufficient return for 
program costs. 

(e) Housing assistance payment and 
rent. (1) During approved occupancy by 
security personnel as provided in this 
section, the amount of the monthly 
housing assistance payment to the 
owner shall be equal to the contract 
rent (as determined in accordance with 
the HAP contract and HUD require-
ments) minus the amount (as approved 
by the contract administrator) of rent 
payable monthly as rent to the unit 
owner by such security personnel. The 
owner shall bear the risk of collecting 
such rent from such security personnel, 
and the amount of the housing assist-
ance payment shall not be increased 
because of non-payment by such secu-
rity personnel. The owner shall not be 
entitled to receive any vacancy pay-
ment for the period following occu-
pancy by such security personnel. 
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(2) In approving the amount of 
monthly rent payable by security per-
sonnel for occupancy of a contract 
unit, the contract administrator may 
consider whether security services to 
be performed are an adequate return 
for housing assistance payments on the 
unit, or whether the cost of security 
services should be borne by the owner 
from other project income. 

[65 FR 16721, Mar. 29, 2000] 

EFFECTIVE DATE NOTE: At 65 FR 16721, Mar. 
29, 2000, § 5.661 was added. This section con-
tains information collection and record-
keeping requirements and will not become 
effective until approval has been given by 
the Office of Management and Budget. 

Subpart G—Physical Condition 
Standards and Inspection Re-
quirements 

SOURCE: 63 FR 46577, Sept. 1, 1998, unless 
otherwise noted. 

§ 5.701 Applicability. 
(a) This subpart applies to housing 

assisted under the HUD programs list-
ed in 24 CFR 200.853(a). 

(b) This subpart applies to housing 
with mortgages insured or held by 
HUD, or housing that is receiving as-
sistance from HUD, under the pro-
grams listed in 24 CFR 200.853(b). 

(c) This subpart also applies to Pub-
lic Housing (housing receiving assist-
ance under the U.S. Housing Act of 
1937, other than under section 8 of the 
Act). 

(d) For purposes of this subpart, the 
term ‘‘HUD housing’’ means the types 
of housing listed in paragraphs (a), (b), 
and (c) of this section. 

[63 FR 46577, Sept. 1, 1998, as amended at 65 
FR 77240, Dec. 8, 2000] 

§ 5.703 Physical condition standards 
for HUD housing that is decent, 
safe, sanitary and in good repair 
(DSS/GR). 

HUD housing must be decent, safe, 
sanitary and in good repair. Owners of 
housing described in § 5.701(a), mortga-
gors of housing described in § 5.701(b), 
and PHAs and other entities approved 
by HUD owning housing described in 
§ 5.701(c), must maintain such housing 
in a manner that meets the physical 

condition standards set forth in this 
section in order to be considered de-
cent, safe, sanitary and in good repair. 
These standards address the major 
areas of the HUD housing: the site; the 
building exterior; the building systems; 
the dwelling units; the common areas; 
and health and safety considerations. 

(a) Site. The site components, such as 
fencing and retaining walls, grounds, 
lighting, mailboxes/project signs, park-
ing lots/driveways, play areas and 
equipment, refuse disposal, roads, 
storm drainage and walkways must be 
free of health and safety hazards and be 
in good repair. The site must not be 
subject to material adverse conditions, 
such as abandoned vehicles, dangerous 
walks or steps, poor drainage, septic 
tank back-ups, sewer hazards, excess 
accumulations of trash, vermin or ro-
dent infestation or fire hazards. 

(b) Building exterior. Each building on 
the site must be structurally sound, se-
cure, habitable, and in good repair. 
Each building’s doors, fire escapes, 
foundations, lighting, roofs, walls, and 
windows, where applicable, must be 
free of health and safety hazards, oper-
able, and in good repair. 

(c) Building systems. Each building’s 
domestic water, electrical system, ele-
vators, emergency power, fire protec-
tion, HVAC, and sanitary system must 
be free of health and safety hazards, 
functionally adequate, operable, and in 
good repair. 

(d) Dwelling units. (1) Each dwelling 
unit within a building must be struc-
turally sound, habitable, and in good 
repair. All areas and aspects of the 
dwelling unit (for example, the unit’s 
bathroom, call-for-aid (if applicable), 
ceiling, doors, electrical systems, 
floors, hot water heater, HVAC (where 
individual units are provided), kitchen, 
lighting, outlets/switches, patio/porch/ 
balcony, smoke detectors, stairs, walls, 
and windows) must be free of health 
and safety hazards, functionally ade-
quate, operable, and in good repair. 

(2) Where applicable, the dwelling 
unit must have hot and cold running 
water, including an adequate source of 
potable water (note for example that 
single room occupancy units need not 
contain water facilities). 

(3) If the dwelling unit includes its 
own sanitary facility, it must be in 
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proper operating condition, usable in 
privacy, and adequate for personal hy-
giene and the disposal of human waste. 

(4) The dwelling unit must include at 
least one battery-operated or hard- 
wired smoke detector, in proper work-
ing condition, on each level of the unit. 

(e) Common areas. The common areas 
must be structurally sound, secure, and 
functionally adequate for the purposes 
intended. The basement/garage/carport, 
restrooms, closets, utility, mechanical, 
community rooms, day care, halls/cor-
ridors, stairs, kitchens, laundry rooms, 
office, porch, patio, balcony, and trash 
collection areas, if applicable, must be 
free of health and safety hazards, oper-
able, and in good repair. All common 
area ceilings, doors, floors, HVAC, 
lighting, outlets/switches, smoke de-
tectors, stairs, walls, and windows, to 
the extent applicable, must be free of 
health and safety hazards, operable, 
and in good repair. These standards for 
common areas apply, to a varying ex-
tent, to all HUD housing, but will be 
particularly relevant to congregate 
housing, independent group homes/resi-
dences, and single room occupancy 
units, in which the individual dwelling 
units (sleeping areas) do not contain 
kitchen and/or bathroom facilities. 

(f) Health and safety concerns. All 
areas and components of the housing 
must be free of health and safety haz-
ards. These areas include, but are not 
limited to, air quality, electrical haz-
ards, elevators, emergency/fire exits, 
flammable materials, garbage and de-
bris, handrail hazards, infestation, and 
lead-based paint. For example, the 
buildings must have fire exits that are 
not blocked and have hand rails that 
are undamaged and have no other ob-
servable deficiencies. The housing 
must have no evidence of infestation 
by rats, mice, or other vermin, or of 
garbage and debris. The housing must 
have no evidence of electrical hazards, 
natural hazards, or fire hazards. The 
dwelling units and common areas must 
have proper ventilation and be free of 
mold, odor (e.g., propane, natural gas, 
methane gas), or other observable defi-
ciencies. The housing must comply 
with all requirements related to the 
evaluation and reduction of lead-based 
paint hazards and have available prop-

er certifications of such (see 24 CFR 
part 35). 

(g) Compliance with State and local 
codes. The physical condition standards 
in this section do not supersede or pre-
empt State and local codes for building 
and maintenance with which HUD 
housing must comply. HUD housing 
must continue to adhere to these 
codes. 

§ 5.705 Uniform physical inspection re-
quirements. 

Any entity responsible for con-
ducting a physical inspection of HUD 
housing, to determine compliance with 
this subpart, must inspect such HUD 
housing annually in accordance with 
HUD-prescribed physical inspection 
procedures. The inspection must be 
conducted annually unless the program 
regulations governing the housing pro-
vide otherwise or unless HUD has pro-
vided otherwise by notice. 

[65 FR 77240, Dec. 8, 2000] 

Subpart H—Uniform Financial 
Reporting Standards 

§ 5.801 Uniform financial reporting 
standards. 

(a) Applicability. This subpart H im-
plements uniform financial reporting 
standards for: 

(1) Public housing agencies (PHAs) 
receiving assistance under sections 5, 9, 
or 14 of the 1937 Act (42 U.S.C. 1437c, 
1437g, and 1437l) (Public Housing); 

(2) PHAs as contract administrators 
for any Section 8 project-based or ten-
ant-based housing assistance payments 
program, which includes assistance 
under the following programs: 

(i) Section 8 project-based housing 
assistance payments programs, includ-
ing, but not limited to, the Section 8 
New Construction, Substantial Reha-
bilitation, Loan Management Set- 
Aside, Property Disposition, and Mod-
erate Rehabilitation (including the 
Single Room Occupancy program for 
homeless individuals); 

(ii) Section 8 Project-Based Certifi-
cate programs; 

(iii) Any program providing Section 8 
project-based renewal contracts; and 
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(iv) Section 8 tenant-based assistance 
under the Section 8 Certificate and 
Voucher program. 

(3) Owners of housing assisted under 
any Section 8 project-based housing as-
sistance payments program: 

(i) Including, but not limited to, the 
Section 8 New Construction, Substan-
tial Rehabilitation, Loan Management 
Set-Aside, and Property Disposition 
programs; 

(ii) Excluding the Section 8 Moderate 
Rehabilitation Program (which in-
cludes the Single Room Occupancy pro-
gram for homeless individuals) and the 
Section 8 Project-Based Certificate 
Program; 

(4) Owners of multifamily projects re-
ceiving direct or indirect assistance 
from HUD, or with mortgages insured, 
coinsured, or held by HUD, including 
but not limited to housing under the 
following HUD programs: 

(i) Section 202 Program of Supportive 
Housing for the Elderly; 

(ii) Section 811 Program of Sup-
portive Housing for Persons with Dis-
abilities; 

(iii) Section 202 loan program for 
projects for the elderly and handi-
capped (including 202/8 projects and 202/ 
162 projects); 

(iv) Section 207 of the National Hous-
ing Act (NHA) (12 U.S.C. 1701 et seq.) 
(Rental Housing Insurance); 

(v) Section 213 of the NHA (Coopera-
tive Housing Insurance); 

(vi) Section 220 of the NHA (Rehabili-
tation and Neighborhood Conservation 
Housing Insurance); 

(vii) Section 221(d) (3) and (5) of the 
NHA (Housing for Moderate Income 
and Displaced Families); 

(viii) Section 221(d)(4) of the NHA 
(Housing for Moderate Income and Dis-
placed Families); 

(ix) Section 231 of the NHA (Housing 
for Elderly Persons); 

(x) Section 232 of the NHA (Mortgage 
Insurance for Nursing Homes, Inter-
mediate Care Facilities, Board and 
Care Homes); 

(xi) Section 234(d) of the NHA (Rent-
al) (Mortgage Insurance for Condomin-
iums); 

(xii) Section 236 of the NHA (Rental 
and Cooperative Housing for Lower In-
come Families); 

(xiii) Section 241 of the NHA (Supple-
mental Loans for Multifamily 
Projects); and 

(5) HUD-approved Title I and Title II 
nonsupervised lenders, nonsupervised 
mortgagees, and loan correspondents. 

(b) Submission of financial information. 
Entities (or individuals) to which this 
subpart is applicable must provide to 
HUD, on an annual basis, such finan-
cial information as required by HUD. 
This financial information must be: 

(1) Prepared in accordance with Gen-
erally Accepted Accounting Principles 
as further defined by HUD in supple-
mentary guidance; 

(2) Submitted electronically to HUD 
through the internet, or in such other 
electronic format designated by HUD, 
or in such non-electronic format as 
HUD may allow if the burden or cost of 
electronic reporting is determined by 
HUD to be excessive; and 

(3) Submitted in such form and sub-
stance as prescribed by HUD. 

(c) Annual financial report filing dates. 
(1) For entities listed in paragraphs 
(a)(1) and (2) of this section, the finan-
cial information to be submitted to 
HUD in accordance with paragraph (b) 
of this section, must be submitted to 
HUD annually, no later than 60 days 
after the end of the fiscal year of the 
reporting period, and as otherwise pro-
vided by law (for public housing agen-
cies, see also 24 CFR 903.33). 

(2) For entities listed in paragraphs 
(a)(3) and (4) of this section, the finan-
cial information to be submitted to 
HUD in accordance with paragraph (b) 
of this section, must be submitted to 
HUD annually, no later than 90 days 
after the end of the fiscal year of the 
reporting period, and as otherwise pro-
vided by law. 

(3) For those entities listed in para-
graph (a)(5) of this section, the finan-
cial information to be submitted to 
HUD in accordance with paragraph (b) 
of this section must be submitted to 
HUD annually, no later than 90 days 
after the end of the fiscal year (or 
within an extended time if an exten-
sion is granted at the sole discretion of 
the Secretary). An extension request 
must be received no earlier than 45 
days and no later than 15 days prior to 
the submission deadline. 
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(d) Reporting compliance dates. Enti-
ties (or individuals) that are subject to 
the reporting requirements in this sec-
tion must commence compliance with 
these requirements as follows: 

(1) For PHAs listed in paragraphs 
(a)(1) and (a)(2) of this section, the re-
quirements of this section will begin 
with those PHAs with fiscal years end-
ing September 30, 1999 and later. 
Unaudited financial statements will be 
required 60 days after the PHA’s fiscal 
year end, and audited financial state-
ments will then be required no later 
than 9 months after the PHA’s fiscal 
year end, in accordance with the Single 
Audit Act and OMB Circular A–133 (See 
24 CFR 84.26). A PHA with a fiscal year 
ending September 30, 1999 that elects to 
submit its unaudited financial report 
earlier than the due date of November 
30, 1999 must submit its report as re-
quired in this section. On or after Sep-
tember 30, 1998, but prior to November 
30, 1999 (except for a PHA with its fis-
cal year ending September 30, 1999), 
PHAs may submit their financial re-
ports in accordance with this section. 

(2) For entities listed in paragraphs 
(a)(3) and (a)(4) of this section, the re-
quirements of this section will begin 
with those entities with fiscal years 
ending December 31, 1998 and later. En-
tities listed in paragraphs (a)(3) and 
(a)(4) of this section with fiscal years 
ending December 31, 1998 that elect to 
submit their reports earlier than the 
due date must submit their financial 
reports as required in this section. On 
or after September 30, 1998 but prior to 
January 1, 1999, these entities may sub-
mit their financial reports in accord-
ance with this section. 

(3) The requirements of this section 
apply to the entities listed in para-
graph (a)(5) of this section with fiscal 
years ending on or after September 30, 
2002. Audited financial statements sub-
mitted by lenders with fiscal years end-
ing before September 30, 2002, may ei-
ther be submitted in paper or electroni-
cally at the lenders’ option. Audited fi-
nancial statements submitted by lend-
ers with fiscal years ending on or after 
September 30, 2002, must be submitted 
electronically. 

(e) Limitation on changing fiscal years. 
To allow for a period of consistent as-
sessment of the financial reports sub-

mitted to HUD under this subpart part, 
PHAs listed in paragraphs (a)(1) and 
(a)(2) of this section will not be allowed 
to change their fiscal years for their 
first three full fiscal years following 
October 1, 1998. 

(f) Responsibility for submission of fi-
nancial report. The responsibility for 
submission of the financial report due 
to HUD under this section rests with 
the individuals and entities listed in 
paragraph (a) of this section. 

[63 FR 46591, Sept. 1, 1998, as amended at 64 
FR 1505, Jan. 11, 1999; 64 FR 33755, June 24, 
1999; 65 FR 16295, Mar. 27, 2000; 67 FR 53451, 
Aug. 15, 2002] 

Subpart I—Preventing Crime in 
Federally Assisted Housing— 
Denying Admission and Ter-
minating Tenancy for Criminal 
Activity or Alcohol Abuse 

SOURCE: 66 FR 28792, May 24, 2001, unless 
otherwise noted. 

GENERAL 

§ 5.850 Which subsidized housing is 
covered by this subpart? 

(a) If you are the owner of federally 
assisted housing, your federally as-
sisted housing is covered, except as 
provided in paragraph (b) or (c) of this 
section. 

(b) If you are operating public hous-
ing, this subpart does not apply, but 
similar provisions applicable to public 
housing units are found in parts 960 and 
966 of this title. If you administer ten-
ant-based assistance under Section 8 or 
you are the owner of housing assisted 
with tenant-based assistance under 
Section 8, this subpart does not apply 
to you, but similar provisions that do 
apply are located in part 982 of this 
title. 

(c) If you own or administer housing 
assisted by the Rural Housing Adminis-
tration under section 514 or section 515 
of the Housing Act of 1949, this subpart 
does not apply to you. 

§ 5.851 What authority do I have to 
screen applicants and to evict ten-
ants? 

(a) Screening applicants. You are au-
thorized to screen applicants for the 
programs covered by this part. The 
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provisions of this subpart implement 
statutory directives that either require 
or permit you to take action to deny ad-
mission to applicants under certain cir-
cumstances in accordance with estab-
lished standards, as described in this 
subpart. The provisions of this subpart 
do not constrain your authority to 
screen out applicants who you deter-
mined are unsuitable under your stand-
ards for admission. 

(b) Terminating tenancy. You are au-
thorized to terminate tenancy of ten-
ants, in accordance with your leases 
and landlord-tenant law for the pro-
grams covered by this part. The provi-
sions of this subpart implement statu-
tory directives that either require or 
permit you to terminate tenancy under 
certain circumstances, as provided in 
42 U.S.C. 1437f, 1437n, and 13662, in ac-
cordance with established standards, as 
described in this subpart. You retain 
authority to terminate tenancy on any 
basis that is otherwise authorized. 

§ 5.852 What discretion do I have in 
screening and eviction actions? 

(a) General. If the law and regulation 
permit you to take an action but do 
not require action to be taken, you 
may take or not take the action in ac-
cordance with your standards for ad-
mission and eviction. Consistent with 
the application of your admission and 
eviction standards, you may consider 
all of the circumstances relevant to a 
particular admission or eviction case, 
such as: 

(1) The seriousness of the offending 
action; 

(2) The effect on the community of 
denial or termination or the failure of 
the responsible entity to take such ac-
tion; 

(3) The extent of participation by the 
leaseholder in the offending action; 

(4) The effect of denial of admission 
or termination of tenancy on house-
hold members not involved in the of-
fending action; 

(5) The demand for assisted housing 
by families who will adhere to lease re-
sponsibilities; 

(6) The extent to which the lease-
holder has shown personal responsi-
bility and taken all reasonable steps to 
prevent or mitigate the offending ac-
tion; and 

(7) The effect of the responsible enti-
ty’s action on the integrity of the pro-
gram. 

(b) Exclusion of culpable household 
member. You may require an applicant 
(or tenant) to exclude a household 
member in order to be admitted to the 
housing program (or continue to reside 
in the assisted unit), where that house-
hold member has participated in or 
been culpable for action or failure to 
act that warrants denial (or termi-
nation). 

(c) Consideration of rehabilitation. (1) 
In determining whether to deny admis-
sion or terminate tenancy for illegal 
use of drugs or alcohol abuse by a 
household member who is no longer en-
gaged in such behavior, you may con-
sider whether such household member 
is participating in or has successfully 
completed a supervised drug or alcohol 
rehabilitation program, or has other-
wise been rehabilitated successfully (42 
U.S.C. 13661). For this purpose, you 
may require the applicant or tenant to 
submit evidence of the household mem-
ber’s current participation in, or suc-
cessful completion of, a supervised 
drug or alcohol rehabilitation program 
or evidence of otherwise having been 
rehabilitated successfully. 

(2) If rehabilitation is not an element 
of the eligibility determination (see 
§ 5.854(a)(1) for the case where it must 
be considered), you may choose not to 
consider whether the person has been 
rehabilitated. 

(d) Length of period of mandatory pro-
hibition on admission. If a statute re-
quires that you prohibit admission of 
persons for a prescribed period of time 
after some disqualifying behavior or 
event, you may apply that prohibition 
for a longer period of time. 

(e) Nondiscrimination limitation. Your 
admission and eviction actions must be 
consistent with fair housing and equal 
opportunity provisions of § 5.105. 

§ 5.853 Definitions. 

(a) Terms found elsewhere. The fol-
lowing terms are defined in subpart A 
of this part: 1937 Act, covered person, 
drug, drug-related criminal activity, fed-
erally assisted housing, guest, household, 
HUD, other person under the tenant’s 
control, premises, public housing, public 
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housing agency (PHA), Section 8, violent 
criminal activity. 

(b) Additional terms used in this part 
are as follows. 

Currently engaging in. With respect to 
behavior such as illegal use of a drug, 
other drug-related criminal activity, or 
other criminal activity, currently en-
gaging in means that the individual has 
engaged in the behavior recently 
enough to justify a reasonable belief 
that the individual’s behavior is cur-
rent. 

Owner. The owner of federally as-
sisted housing. 

Responsible entity. For the Section 8 
project-based certificate or project- 
based voucher program (part 983 of this 
title) and the Section 8 moderate reha-
bilitation program (part 882 of this 
title), responsible entity means the PHA 
administering the program under an 
Annual Contributions Contract with 
HUD. For all other federally assisted 
housing, the responsible entity means 
the owner of the housing. 

DENYING ADMISSIONS 

§ 5.854 When must I prohibit admis-
sion of individuals who have en-
gaged in drug-related criminal ac-
tivity? 

(a) You must prohibit admission to 
your federally assisted housing of an 
applicant for three years from the date 
of eviction if any household member 
has been evicted from federally as-
sisted housing for drug-related crimi-
nal activity. However, you may admit 
the household if: 

(1) The evicted household member 
who engaged in drug-related criminal 
activity has successfully completed an 
approved supervised drug rehabilita-
tion program; or 

(2) The circumstances leading to the 
eviction no longer exist (for example, 
the criminal household member has 
died or is imprisoned). 

(b) You must establish standards that 
prohibit admission of a household to 
federally assisted housing if: 

(1) You determine that any household 
member is currently engaging in ille-
gal use of a drug; or 

(2) You determine that you have rea-
sonable cause to believe that a house-
hold member’s illegal use or a pattern 
of illegal use of a drug may interfere 

with the health, safety, or right to 
peaceful enjoyment of the premises by 
other residents. 

§ 5.855 When am I specifically author-
ized to prohibit admission of indi-
viduals who have engaged in crimi-
nal activity? 

(a) You may prohibit admission of a 
household to federally assisted housing 
under your standards if you determine 
that any household member is cur-
rently engaging in, or has engaged in 
during a reasonable time before the ad-
mission decision: 

(1) Drug-related criminal activity; 
(2) Violent criminal activity; 
(3) Other criminal activity that 

would threaten the health, safety, or 
right to peaceful enjoyment of the 
premises by other residents; or 

(4) Other criminal activity that 
would threaten the health or safety of 
the PHA or owner or any employee, 
contractor, subcontractor or agent of 
the PHA or owner who is involved in 
the housing operations. 

(b) You may establish a period before 
the admission decision during which an 
applicant must not have engaged in the 
activities specified in paragraph (a) of 
this section (reasonable time). 

(c) If you previously denied admis-
sion to an applicant because of a deter-
mination concerning a member of the 
household under paragraph (a) of this 
section, you may reconsider the appli-
cant if you have sufficient evidence 
that the members of the household are 
not currently engaged in, and have not 
engaged in, such criminal activity dur-
ing a reasonable period, determined by 
you, before the admission decision. 

(1) You would have sufficient evidence 
if the household member submitted a 
certification that she or he is not cur-
rently engaged in and has not engaged 
in such criminal activity during the 
specified period and provided sup-
porting information from such sources 
as a probation officer, a landlord, 
neighbors, social service agency work-
ers and criminal records, which you 
verified. (See subpart J of this part for 
one method of checking criminal 
records.) 

(2) For purposes of this section, a 
household member is currently engaged 
in the criminal activity if the person 
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has engaged in the behavior recently 
enough to justify a reasonable belief 
that the behavior is current. 

§ 5.856 When must I prohibit admis-
sion of sex offenders? 

You must establish standards that 
prohibit admission to federally assisted 
housing if any member of the house-
hold is subject to a lifetime registra-
tion requirement under a State sex of-
fender registration program. In the 
screening of applicants, you must per-
form necessary criminal history back-
ground checks in the State where the 
housing is located and in other States 
where the household members are 
known to have resided. (See § 5.905.) 

§ 5.857 When must I prohibit admis-
sion of alcohol abusers? 

You must establish standards that 
prohibit admission to federally assisted 
housing if you determine you have rea-
sonable cause to believe that a house-
hold member’s abuse or pattern of 
abuse of alcohol interferes with the 
health, safety, or right to peaceful en-
joyment of the premises by other resi-
dents. 

TERMINATING TENANCY 

§ 5.858 What authority do I have to 
evict drug criminals? 

The lease must provide that drug-re-
lated criminal activity engaged in on 
or near the premises by any tenant, 
household member, or guest, and any 
such activity engaged in on the prem-
ises by any other person under the ten-
ant’s control, is grounds for you to ter-
minate tenancy. In addition, the lease 
must allow you to evict a family when 
you determine that a household mem-
ber is illegally using a drug or when 
you determine that a pattern of illegal 
use of a drug interferes with the 
health, safety, or right to peaceful en-
joyment of the premises by other resi-
dents. 

§ 5.859 When am I specifically author-
ized to evict other criminals? 

(a) Threat to other residents. The lease 
must provide that the owner may ter-
minate tenancy for any of the fol-
lowing types of criminal activity by a 
covered person: 

(1) Any criminal activity that threat-
ens the health, safety, or right to 
peaceful enjoyment of the premises by 
other residents (including property 
management staff residing on the 
premises); or 

(2) Any criminal activity that threat-
ens the health, safety, or right to 
peaceful enjoyment of their residences 
by persons residing in the immediate 
vicinity of the premises. 

(b) Fugitive felon or parole violator. 
The lease must provide that you may 
terminate the tenancy during the term 
of the lease if a tenant is: 

(1) Fleeing to avoid prosecution, or 
custody or confinement after convic-
tion, for a crime, or attempt to commit 
a crime, that is a felony under the laws 
of the place from which the individual 
flees, or that, in the case of the State 
of New Jersey, is a high misdemeanor; 
or 

(2) Violating a condition of probation 
or parole imposed under Federal or 
State law. 

§ 5.860 When am I specifically author-
ized to evict alcohol abusers? 

The lease must provide that you may 
terminate the tenancy if you deter-
mine that a household member’s abuse 
or pattern of abuse of alcohol threatens 
the health, safety, or right to peaceful 
enjoyment of the premises by other 
residents. 

§ 5.861 What evidence of criminal ac-
tivity must I have to evict? 

You may terminate tenancy and 
evict the tenant through judicial ac-
tion for criminal activity by a covered 
person in accordance with this subpart 
if you determine that the covered per-
son has engaged in the criminal activ-
ity, regardless of whether the covered 
person has been arrested or convicted 
for such activity and without satis-
fying a criminal conviction standard of 
proof of the activity. 

Subpart J—Access to Criminal 
Records and Information 

SOURCE: 66 FR 28794, May 24, 2001, unless 
otherwise noted. 
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§ 5.901 To what criminal records and 
searches does this subpart apply? 

(a) General criminal records searches. 
This subpart applies to criminal con-
viction background checks by PHAs 
that administer the Section 8 and pub-
lic housing programs when they obtain 
criminal conviction records, under the 
authority of section 6(q) of the 1937 Act 
(42 U.S.C. 1437d(q)), from a law enforce-
ment agency to prevent admission of 
criminals to public housing and Sec-
tion 8 housing and to assist in lease en-
forcement and eviction. 

(b) Sex offender registration records 
searches. This subpart applies to PHAs 
that administer the Section 8 and pub-
lic housing programs when they obtain 
sex offender registration information 
from State and local agencies, under 
the authority of 42 U.S.C. 13663, to pre-
vent admission of dangerous sex offend-
ers to federally assisted housing. 

(c) Excluded records searches. The pro-
visions of this subpart do not apply to 
criminal conviction information or sex 
offender information searches by a 
PHA or others of information from law 
enforcement agencies or other sources 
other than as provided under this sub-
part. 

§ 5.902 Definitions. 

(a) Terms found elsewhere. The fol-
lowing terms used in this subpart are 
defined in subpart A of this part: 1937 
Act, drug, federally assisted housing, 
household, HUD, public housing, public 
housing agency (PHA), Section 8. 

(b) Additional terms used in this sub-
part are as follows: 

Adult. A person who is 18 years of age 
or older, or who has been convicted of 
a crime as an adult under any Federal, 
State, or tribal law. 

Covered housing. Public housing, 
project-based assistance under section 
8 (including new construction and sub-
stantial rehabilitation projects), and 
tenant-based assistance under section 
8. 

Law enforcement agency. The National 
Crime Information Center (NCIC), po-
lice departments and other law en-
forcement agencies that hold criminal 
conviction records. 

Owner. The owner of federally as-
sisted housing. 

Responsible entity. For the public 
housing program, the Section 8 tenant- 
based assistance program (part 982 of 
this title), the Section 8 project-based 
certificate or project-based voucher 
program (part 983 of this title), and the 
Section 8 moderate rehabilitation pro-
gram (part 882 of this title), responsible 
entity means the PHA administering 
the program under an Annual Con-
tributions Contract with HUD. For all 
other Section 8 programs, responsible 
entity means the Section 8 owner. 

§ 5.903 What special authority is there 
to obtain access to criminal 
records? 

(a) Authority. If you are a PHA that 
administers the Section 8 program and/ 
or the public housing program, this 
section authorizes you to obtain crimi-
nal conviction records from a law en-
forcement agency, as defined in § 5.902. 
You may use the criminal conviction 
records that you obtain from a law en-
forcement agency under the authority 
of this section to screen applicants for 
admission to covered housing programs 
and for lease enforcement or eviction 
of families residing in public housing 
or receiving Section 8 project-based as-
sistance. 

(b) Consent for release of criminal con-
viction records. (1) In order to obtain ac-
cess to records under this section, as a 
responsible entity you must require 
every applicant family to submit a 
consent form signed by each adult 
household member. 

(2) By execution of the consent form, 
an adult household member consents 
that: 

(i) Any law enforcement agency may 
release criminal conviction records 
concerning the household member to a 
PHA in accordance with this section; 

(ii) The PHA may receive the crimi-
nal conviction records from a law en-
forcement agency, and may use the 
records in accordance with this sec-
tion. 

(c) Procedure for PHA. (1) When the 
law enforcement agency receives your 
request, the law enforcement agency 
must promptly release to you a cer-
tified copy of any criminal conviction 
records concerning the household 
member in the possession or control of 
the law enforcement agency. NCIC 
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records must be provided in accordance 
with NCIC procedures. 

(2) The law enforcement agency may 
charge you a reasonable fee for releas-
ing criminal conviction records. 

(d) Owner access to criminal records— 
(1) General. (i) If an owner submits a re-
quest to the PHA for criminal records 
concerning an adult member of an ap-
plicant or resident household, in ac-
cordance with the provisions of para-
graph (d) of this section, the PHA must 
request the criminal conviction records 
from the appropriate law enforcement 
agency or agencies, as determined by 
the PHA. 

(ii) If the PHA receives criminal con-
viction records requested by an owner, 
the PHA must determine whether 
criminal action by a household mem-
ber, as shown by such criminal convic-
tion records, may be a basis for appli-
cant screening, lease enforcement or 
eviction, as applicable in accordance 
with HUD regulations and the owner 
criteria. 

(iii) The PHA must notify the owner 
whether the PHA has received criminal 
conviction records concerning the 
household member, and of its deter-
mination whether such criminal con-
viction records may be a basis for ap-
plicant screening, lease enforcement or 
eviction. However, except as provided 
in paragraph (e)(2)(ii) of this section, 
the PHA must not disclose the house-
hold member’s criminal conviction 
record or the content of that record to 
the owner. 

(2) Screening. If you are an owner of 
covered housing, you may request that 
the PHA in the jurisdiction of the prop-
erty obtain criminal conviction records 
of an adult household member from a 
law enforcement agency on your behalf 
for the purpose of screening applicants. 

(i) Your request must include a copy 
of the consent form, signed by the 
household member. 

(ii) Your request must include your 
standards for prohibiting admission of 
drug criminals in accordance with 
§ 5.854, and for prohibiting admission of 
other criminals in accordance with 
§ 5.855. 

(3) Eviction or lease enforcement. If you 
are an owner of a unit with Section 8 
project-based assistance, you may re-
quest that the PHA in the location of 

the project obtain criminal conviction 
records of a household member from an 
appropriate law enforcement agency on 
your behalf in connection with lease 
enforcement or eviction. 

(i) Your request must include a copy 
of the consent form, signed by the 
household member. 

(ii) If you intend to use the PHA de-
termination regarding any such crimi-
nal conviction records in connection 
with eviction, your request must in-
clude your standards for evicting drug 
criminals in accordance with § 5.857, 
and for evicting other criminals in ac-
cordance with § 5.858. 

(iii) If you intend to use the PHA de-
termination regarding any such crimi-
nal conviction records for lease en-
forcement other than eviction, your re-
quest must include your standards for 
lease enforcement because of criminal 
activity by members of a household. 

(4) Fees. If an owner requests a PHA 
to obtain criminal conviction records 
in accordance with this section, the 
PHA may charge the owner reasonable 
fees for making the request on behalf 
of the owner and for taking other ac-
tions for the owner. The PHA may re-
quire the owner to reimburse costs in-
curred by the PHA, including reim-
bursement of any fees charged to the 
PHA by the law enforcement agency, 
the PHA’s own related staff and admin-
istrative costs. The owner may not 
pass along to the applicant or tenant 
the costs of a criminal records check. 

(e) Permitted use and disclosure of 
criminal conviction records received by 
PHA—(1) Use of records. Criminal con-
viction records received by a PHA from 
a law enforcement agency in accord-
ance with this section may only be 
used for the following purposes: 

(i) Applicant screening. (A) PHA 
screening of applicants for admission 
to public housing (part 960 of this 
title); 

(B) PHA screening of applicants for 
admission to the Housing Choice 
Voucher Program (section 8 tenant- 
based assistance) (part 982 of this title); 

(C) PHA screening of applicants for 
admission to the Section 8 moderate 
rehabilitation program (part 882 of this 
title); or the Section 8 project-based 
certificate or project-based voucher 
program (part 983 of this title); or 
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(D) PHA screening concerning crimi-
nal conviction of applicants for admis-
sion to Section 8 project-based assist-
ance, at the request of the owner. (For 
requirements governing use of criminal 
conviction records obtained by a PHA 
at the request of a Section 8 owner 
under this section, see paragraph (d) of 
this section.) 

(ii) Lease enforcement and eviction. (A) 
PHA enforcement of public housing 
leases and PHA eviction of public hous-
ing residents; 

(B) Enforcement of leases by a Sec-
tion 8 project owner and eviction of 
residents by a Section 8 project owner. 
(However, criminal conviction records 
received by a PHA from a law enforce-
ment agency under this section may 
not be used for lease enforcement or 
eviction of residents receiving Section 
8 tenant-based assistance.) 

(2) PHA disclosure of records. (i) A 
PHA may disclose the criminal convic-
tion records which the PHA receives 
from a law enforcement agency only as 
follows: 

(A) To officers or employees of the 
PHA, or to authorized representatives 
of the PHA who have a job-related need 
to have access to the information. For 
example, if the PHA is seeking to evict 
a public housing tenant on the basis of 
criminal activity as shown in criminal 
conviction records provided by a law 
enforcement agency, the records may 
be disclosed to PHA employees per-
forming functions related to the evic-
tion, or to a PHA hearing officer con-
ducting an administrative grievance 
hearing concerning the proposed evic-
tion. 

(B) To the owner for use in connec-
tion with judicial eviction proceedings 
by the owner to the extent necessary in 
connection with a judicial eviction pro-
ceeding. For example, criminal convic-
tion records may be included in plead-
ings or other papers filed in an eviction 
action, may be disclosed to parties to 
the action or the court, and may be 
filed in court or offered as evidence. 

(ii) This disclosure may be made only 
if the following conditions are satis-
fied: 

(A) If the PHA has determined that 
criminal activity by the household 
member as shown by such records re-
ceived from a law enforcement agency 

may be a basis for eviction from a Sec-
tion 8 unit; and 

(B) If the owner certifies in writing 
that it will use the criminal conviction 
records only for the purpose and only 
to the extent necessary to seek evic-
tion in a judicial proceeding of a Sec-
tion 8 tenant based on the criminal ac-
tivity by the household member that is 
described in the criminal conviction 
records. 

(iii) The PHA may rely on an owner’s 
certification that the criminal record 
is necessary to proceed with a judicial 
eviction to evict the tenant based on 
criminal activity of the identified 
household member, as shown in the 
criminal conviction record. 

(iv) Upon disclosure as necessary in 
connection with judicial eviction pro-
ceedings, the PHA is not responsible 
for controlling access to or knowledge 
of such records after such disclosure. 

(f) Opportunity to dispute. If a PHA 
obtains criminal record information 
from a State or local agency under this 
section showing that a household mem-
ber has been convicted of a crime rel-
evant to applicant screening, lease en-
forcement or eviction, the PHA must 
notify the household of the proposed 
action to be based on the information 
and must provide the subject of the 
record and the applicant or tenant a 
copy of such information, and an op-
portunity to dispute the accuracy and 
relevance of the information. This op-
portunity must be provided before a de-
nial of admission, eviction or lease en-
forcement action on the basis of such 
information. 

(g) Records management. Consistent 
with the limitations on disclosure of 
records in paragraph (e) of this section, 
the PHA must establish and implement 
a system of records management that 
ensures that any criminal record re-
ceived by the PHA from a law enforce-
ment agency is: 

(1) Maintained confidentially; 
(2) Not misused or improperly dis-

seminated; and 
(3) Destroyed, once the purpose(s) for 

which the record was requested has 
been accomplished, including expira-
tion of the period for filing a challenge 
to the PHA action without institution 
of a challenge or final disposition of 
any such litigation. 
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(h) Penalties for improper release of in-
formation—(1) Criminal penalty. Convic-
tion for a misdemeanor and imposition 
of a penalty of not more than $5,000 is 
the potential for: 

(i) Any person, including an officer, 
employee, or authorized representative 
of any PHA or of any project owner, 
who knowingly and willfully requests 
or obtains any information concerning 
an applicant for, or tenant of, covered 
housing assistance under the authority 
of this section under false pretenses; or 

(ii) Any person, including an officer, 
employee, or authorized representative 
of any PHA or a project owner, who 
knowingly and willfully discloses any 
such information in any manner to any 
individual not entitled under any law 
to receive the information. 

(2) Civil liability. (i) A PHA may be 
held liable to any applicant for, or ten-
ant of, covered housing assistance af-
fected by either of the following: 

(A) A negligent or knowing disclo-
sure of criminal records information 
obtained under the authority of this 
section about such person by an officer, 
employee, or authorized representative 
of the PHA if the disclosure is not au-
thorized by this section; or 

(B) Any other negligent or knowing 
action that is inconsistent with this 
section. 

(ii) An applicant for, or tenant of, 
covered housing assistance may seek 
relief against a PHA in these cir-
cumstances by bringing a civil action 
for damages and such other relief as 
may be appropriate against the PHA 
responsible for such unauthorized ac-
tion. The United States district court 
in which the affected applicant or ten-
ant resides, in which the unauthorized 
action occurred, or in which the offi-
cer, employee, or representative al-
leged to be responsible resides, has ju-
risdiction. Appropriate relief may in-
clude reasonable attorney’s fees and 
other litigation costs. 

§ 5.905 What special authority is there 
to obtain access to sex offender reg-
istration information? 

(a) PHA obligation to obtain sex of-
fender registration information. (1) A 
PHA that administers a Section 8 or 
public housing program under an An-
nual Contributions Contract with HUD 

must carry out background checks nec-
essary to determine whether a member 
of a household applying for admission 
to any federally assisted housing pro-
gram is subject to a lifetime sex of-
fender registration requirement under 
a State sex offender registration pro-
gram. This check must be carried out 
with respect to the State in which the 
housing is located and with respect to 
States where members of the applicant 
household are known to have resided. 

(2) If the PHA requests such informa-
tion from any State or local agency re-
sponsible for the collection or mainte-
nance of such information, the State or 
local agency must promptly provide 
the PHA such information in its pos-
session or control. 

(3) The State or local agency may 
charge a reasonable fee for providing 
the information. 

(b) Owner’s request for sex offender reg-
istration information—(1) General. An 
owner of federally assisted housing 
that is located in the jurisdiction of a 
PHA that administers a Section 8 or 
public housing program under an An-
nual Contributions Contract with HUD 
may request that the PHA obtain in-
formation necessary to determine 
whether a household member is subject 
to a lifetime registration requirement 
under a State sex offender registration 
requirement. 

(2) Procedure. If the request is made 
in accordance with the provisions of 
paragraph (b) of this section: 

(i) The PHA must request the infor-
mation from a State or local agency; 

(ii) The State or local agency must 
promptly provide the PHA such infor-
mation in its possession or control; 

(iii) The PHA must determine wheth-
er such information may be a basis for 
applicant screening, lease enforcement 
or eviction, based on the criteria used 
by the owner as specified in the own-
er’s request, and inform the owner of 
the determination. 

(iv) The PHA must notify the owner 
of its determination whether sex of-
fender registration information re-
ceived by the PHA under this section 
concerning a household member may 
be a basis for applicant screening, lease 
enforcement or eviction in accordance 
with HUD requirements and the cri-
teria used by the owner. 
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(3) Contents of request. As the owner, 
your request must specify whether you 
are asking the PHA to obtain the sex 
offender registration information con-
cerning the household member for ap-
plicant screening, for lease enforce-
ment, or for eviction and include the 
following information: 

(i) Addresses or other information 
about where members of the household 
are known to have lived. 

(ii) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for ap-
plicant screening, your request must 
include your standards in accordance 
with § 5.855(c) for prohibiting admission 
of persons subject to a lifetime sex of-
fender registration requirement. 

(iii) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for 
eviction, your request must include 
your standards for evicting persons 
subject to a lifetime registration re-
quirement in accordance with § 5.858. 

(iv) If you intend to use the PHA de-
termination regarding any such sex of-
fender registration information for 
lease enforcement other than eviction, 
your request must include your stand-
ards for lease enforcement because of 
criminal activity by members of a 
household. 

(4) PHA disclosure of records. The PHA 
must not disclose to the owner any sex 
offender registration information ob-
tained by the PHA under this section. 

(5) Fees. If an owner asks a PHA to 
obtain sex offender registration infor-
mation concerning a household mem-
ber in accordance with this section, the 
PHA may charge the owner reasonable 
fees for making the request on behalf 
of the owner and for taking other ac-
tions for the owner. The PHA may re-
quire the owner to reimburse costs in-
curred by the PHA, including reim-
bursement of any fees charged to the 
PHA by a State or local agency for re-
leasing the information, the PHA’s own 
related staff and administrative costs. 
The owner may not pass along to the 
applicant or tenant the costs of a sex 
offender registration records check. 

(c) Records management. (1) The PHA 
must establish and implement a sys-
tem of records management that en-
sures that any sex offender registration 

information record received by the 
PHA from a State or local agency 
under this section is: 

(i) Maintained confidentially; 
(ii) Not misused or improperly dis-

seminated; and 
(iii) Destroyed, once the purpose for 

which the record was requested has 
been accomplished, including expira-
tion of the period for filing a challenge 
to the PHA action without institution 
of a challenge or final disposition of 
any such litigation. 

(2) The records management require-
ments do not apply to information that 
is public information, or is obtained by 
a PHA other than under this section. 

(d) Opportunity to dispute. If a PHA 
obtains sex offender registration infor-
mation from a State or local agency 
under paragraph (a) of this section 
showing that a household member is 
subject to a lifetime sex offender reg-
istration requirement, the PHA must 
notify the household of the proposed 
action to be based on the information 
and must provide the subject of the 
record, and the applicant or tenant, 
with a copy of such information, and 
an opportunity to dispute the accuracy 
and relevance of the information. This 
opportunity must be provided before a 
denial of admission, eviction or lease 
enforcement action on the basis of such 
information. 

Subpart K—Application, Registra-
tion, and Submission Require-
ments 

SOURCE: 69 FR 15673, Mar. 26, 2004, unless 
otherwise noted. 

§ 5.1001 Applicability. 

This subpart applies to all applicants 
for HUD grants, cooperative agree-
ments, capital fund or operating fund 
subsidy, capital advance, or other as-
sistance under HUD programs, includ-
ing grant programs that are classified 
by OMB as including formula grant 
programs or activities, but excluding 
FHA insurance and loan guarantees 
that are not associated with a grant 
program or grant award. 
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§ 5.1003 Use of a universal identifier 
for organizations applying for HUD 
grants. 

(a) Every application for a new or re-
newal of a grant, cooperative agree-
ment, capital fund or operating fund 
subsidy, capital advance, or other as-
sistance, including an application or 
plan under a grant program that is 
classified by OMB as including formula 
grant programs, must include a Data 
Universal Numbering System (DUNS) 
number for the applicant. 

(b) (1) Applicants or groups of appli-
cants under a consortium arrangement 
must have a DUNS number for the or-
ganization that is submitting the ap-
plication for federal assistance as the 
lead applicant on behalf of the other 
applicants. If each organization is sub-
mitting a separate application as part 
of a group of applications, then each 
organization must include its DUNS 
number with its application submis-
sion. 

(2) If an organization is submitting 
an application as a sponsor or on behalf 
of other applicants, and the other enti-
ties will be receiving funds directly 
from HUD, then the applicant or spon-
sor must submit an application for 
funding that includes the DUNS num-
ber of each applicant that would re-
ceive funds directly from HUD. 

(3) If an organization is managing 
funds for a group of organizations, a 
DUNS number must be submitted for 
the managing organization, if it is 
drawing down funds directly from 
HUD. 

(4) If an organization is drawing down 
funds directly from HUD and subse-
quently turning the funds over to a 
management organization, then the 
management organization must obtain 
a DUNS number and submit the num-
ber to HUD. 

(c) Individuals who would personally 
receive a grant or other assistance 
from HUD, independent from any busi-
ness or nonprofit organization with 
which they may operate or participate, 
are exempt from this requirement. 

(d) In cases where individuals apply 
for funding, but the funding will be 
awarded to an institution or other en-
tity on the individual’s behalf, the in-
stitution or entity must obtain a 
DUNS number and the individual must 

submit the institution’s DUNS number 
with the application. 

(e) Unless an exemption is granted by 
OMB, HUD will not consider an appli-
cation as complete until a valid DUNS 
number is provided by the applicant. 
For classes of grants and grantees sub-
ject to this part, exceptions to this rule 
must be submitted to OMB for approval 
in accordance with procedures pre-
scribed by the Department. 

§ 5.1004 Central contractor registra-
tion. 

Applicants for HUD financial assist-
ance that are subject to this subpart 
are required to register with the Cen-
tral Contractor Registration (CCR) and 
have an active registration in CCR in 
order for HUD to obligate funds and for 
an awardee to receive an award of 
funds from HUD. 

[75 FR 41089, July 15, 2010] 

§ 5.1005 Electronic submission of ap-
plications for grants and other fi-
nancial assistance. 

Applicants described under 24 CFR 
5.1001 are required to submit electronic 
applications or plans for grants and 
other financial assistance in response 
to any application that HUD has placed 
on the www.grants.gov/Apply Web site 
or its successor. The HUD Assistant 
Secretary, General Deputy Assistant 
Secretary or, the individual authorized 
to perform duties and responsibilities 
of these positions, with authority over 
the specific program for which the 
waiver is sought, may in writing, waive 
the electronic submission requirement 
for an applicant on the basis of good 
cause. 

[70 FR 77294, Dec. 29, 2005] 

Subpart L—Protection for Victims 
of Domestic Violence, Dating 
Violence, or Stalking in Public 
and Section 8 Housing 

SOURCE: 75 FR 66258, Oct. 27, 2010, unless 
otherwise noted. 

§ 5.2001 Applicability. 
This subpart addresses the protec-

tions for victims of domestic violence, 
dating violence, or stalking residing in 
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public and Section 8 housing, as pro-
vided in the 1937 Act, as amended by 
the Violence Against Women Act 
(VAWA) (42 U.S.C. 1437f and 42 U.S.C. 
1437d). This subpart applies to the 
Housing Choice Voucher program 
under 24 CFR part 982, the project- 
based voucher and certificate programs 
under 24 CFR part 983, the public hous-
ing admission and occupancy require-
ments under 24 CFR part 960, and re-
newed funding or leases of the Section 
8 project-based program under 24 CFR 
parts 880, 882, 883, 884, 886, and 891. 

§ 5.2003 Definitions. 

The definitions of 1937 Act, PHA, 
HUD, household, responsible entity, and 
other person under the tenant’s control 
are defined in subpart A of this part. 
As used in this subpart L: 

Bifurcate means, with respect to a 
public housing or a Section 8 lease, to 
divide a lease as a matter of law such 
that certain tenants can be evicted or 
removed while the remaining family 
members’ lease and occupancy rights 
are allowed to remain intact. 

Dating violence means violence com-
mitted by a person: 

(1) Who is or has been in a social rela-
tionship of a romantic or intimate na-
ture with the victim; and 

(2) Where the existence of such a re-
lationship shall be determined based on 
a consideration of the following fac-
tors: 

(i) The length of the relationship; 
(ii) The type of relationship; and 
(iii) The frequency of interaction be-

tween the persons involved in the rela-
tionship. 

Domestic violence includes felony or 
misdemeanor crimes of violence com-
mitted by a current or former spouse of 
the victim, by a person with whom the 
victim shares a child in common, by a 
person who is cohabitating with or has 
cohabitated with the victim as a 
spouse, by a person similarly situated 
to a spouse of the victim under the do-
mestic or family violence laws of the 
jurisdiction receiving grant monies, or 
by any other person against an adult or 
youth victim who is protected from 
that person’s acts under the domestic 
or family violence laws of the jurisdic-
tion. 

Immediate family member means, with 
respect to a person: 

(1) A spouse, parent, brother, or sis-
ter, or child of that person, or an indi-
vidual to whom that person stands in 
loco parentis; or 

(2) Any other person living in the 
household of that person and related to 
that person by blood or marriage. 

Stalking means: 
(1)(i) To follow, pursue, or repeatedly 

commit acts with the intent to kill, in-
jure, harass, or intimidate another per-
son; or 

(ii) To place under surveillance with 
the intent to kill, injure, harass, or in-
timidate another person; and 

(2) In the course of, or as a result of, 
such following, pursuit, surveillance, 
or repeatedly committed acts, to place 
a person in reasonable fear of the death 
of, or serious bodily injury to, or to 
cause substantial emotional harm to 

(i) That person, 
(ii) A member of the immediate fam-

ily of that person, or 
(iii) The spouse or intimate partner 

of that person. 
VAWA means the Violence Against 

Women and Department of Justice Re-
authorization Act of 2005 (Pub. L. 109– 
162, approved August 28, 2006), as 
amended by the U.S. Housing Act of 
1937 (42 U.S.C. 1437d and 42 U.S. 1437f). 

§ 5.2005 VAWA protections. 
(a) Notice of VAWA protections. (1) 

PHAs must provide notice to public 
housing and Section 8 tenants of their 
rights under VAWA and this subpart, 
including the right to confidentiality 
and the exceptions; and 

(2) PHAs must provide notice to own-
ers and management agents of assisted 
housing, of their rights and obligations 
under VAWA and this subpart; and 

(3) Owners and management agents of 
assisted housing administering an Of-
fice of Housing project-based Section 8 
program must provide notice to Sec-
tion 8 tenants of their rights and obli-
gations under VAWA and this subpart. 

(4) The HUD-required lease, lease ad-
dendum, or tenancy addendum, as ap-
plicable, must include a description of 
specific protections afforded to the vic-
tims of domestic violence, dating vio-
lence, or stalking, as provided in this 
subpart. 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00115 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



106 

24 CFR Subtitle A (4–1–11 Edition) § 5.2007 

(b) Applicants. Admission to the pro-
gram shall not be denied on the basis 
that the applicant is or has been a vic-
tim of domestic violence, dating vio-
lence, or stalking, if the applicant oth-
erwise qualifies for assistance or ad-
mission. 

(c) Tenants—(1) Domestic violence, dat-
ing violence, or stalking. An incident or 
incidents of actual or threatened do-
mestic violence, dating violence, or 
stalking will not be construed as a seri-
ous or repeated lease violation by the 
victim or threatened victim of the do-
mestic violence, dating violence, or 
stalking, or as good cause to terminate 
the tenancy of, occupancy rights of, or 
assistance to the victim. 

(2) Criminal activity related to domestic 
violence, dating violence, or stalking. 
Criminal activity directly related to 
domestic violence, dating violence, or 
stalking, engaged in by a member of a 
tenant’s household or any guest or 
other person under the tenant’s con-
trol, shall not be cause for termination 
of tenancy of, occupancy rights of, or 
assistance to the victim, if the tenant 
or immediate family member of the 
tenant is the victim. 

(d) Limitations of VAWA protections. 
(1) Nothing in this section limits the 
authority of the PHA, owner, or man-
agement agent to evict a tenant or ter-
minate assistance for a lease violation 
unrelated to domestic violence, dating 
violence, or stalking, provided that the 
PHA, owner, or management agent 
does not subject such a tenant to a 
more demanding standard than other 
tenants in making the determination 
whether to evict, or to terminate as-
sistance or occupancy rights; 

(2) Nothing in this section may be 
construed to limit the authority of a 
PHA, owner, or management agent to 
evict or terminate assistance to any 
tenant or lawful occupant if the PHA, 
owner, or management agent can dem-
onstrate an actual and imminent 
threat to other tenants or those em-
ployed at or providing service to the 
public housing or Section 8 assisted 
property if that tenant or lawful occu-
pant is not terminated from assistance. 
In this context, words, gestures, ac-
tions, or other indicators will be con-
sidered an ‘‘actual imminent threat’’ if 

they meet the standards provided in 
paragraph (e) of this section. 

(3) Any eviction or termination of as-
sistance, as provided in paragraph 
(d)(3) of this section, should be utilized 
by a PHA, owner, or management 
agent only when there are no other ac-
tions that could be taken to reduce or 
eliminate the threat, including, but 
not limited to, transferring the victim 
to a different unit, barring the perpe-
trator from the property, contacting 
law enforcement to increase police 
presence or develop other plans to keep 
the property safe, or seeking other 
legal remedies to prevent the perpe-
trator from acting on a threat. Restric-
tions predicated on public safety can-
not be based on stereotypes, but must 
be tailored to particularized concerns 
about individual residents. 

(e) Actual and imminent threat. An ac-
tual and imminent threat consists of a 
physical danger that is real, would 
occur within an immediate time frame, 
and could result in death or serious 
bodily harm. In determining whether 
an individual would pose an actual an 
imminent threat, the factors to be con-
sidered include: The duration of the 
risk, the nature and severity of the po-
tential harm, the likelihood that the 
potential harm will occur, and the 
length of time before the potential 
harm would occur. 

§ 5.2007 Documenting the occurrence 
of domestic violence, dating vio-
lence, or stalking. 

(a) Request for documentation. A PHA, 
owner, or management agent presented 
with a claim for continued or initial 
tenancy or assistance based on status 
as a victim of domestic violence, dat-
ing violence, stalking, or criminal ac-
tivity related to domestic violence, 
dating violence, or stalking may re-
quest that the individual making the 
claim document the abuse. The request 
for documentation must be in writing. 
The PHA, owner, or management agent 
may require submission of documenta-
tion within 14 business days after the 
date that the individual received the 
request for documentation. However, 
the PHA, owner, or management agent 
may extend this time period at its dis-
cretion. 
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(b) Forms of documentation. The docu-
mentation required under this section: 

(1) May consist of a HUD-approved 
certification form indicating that the 
individual is a victim of domestic vio-
lence, dating violence, or stalking, and 
that the incident or incidents in ques-
tion are bona fide incidents of such ac-
tual or threatened abuse. Such certifi-
cation must include the name of the 
perpetrator, and may be based solely 
on the personal signed attestation of 
the victim; or 

(2) May consist of a Federal, State, 
tribal, territorial, or local police report 
or court record; or 

(3) May consist of documentation 
signed by an employee, agent, or volun-
teer of a victim service provider, an at-
torney, or medical professional, from 
whom the victim has sought assistance 
in addressing domestic violence, dating 
violence, or stalking, or the effects of 
abuse, in which the professional attests 
under penalty of perjury under 28 
U.S.C. 1746 to the professional’s belief 
that the incident or incidents in ques-
tion are bona fide incidents of abuse, 
and the victim of domestic violence, 
dating violence, or stalking has signed 
or attested to the documentation; and 

(4) Shall be kept confidential by the 
PHA, owner, or management agent. 
The PHA, owner, or management agent 
shall not: 

(i) Enter the information contained 
in the documentation into any shared 
database; 

(ii) Allow employees of the PHA, 
owner, or management agent, or those 
within their employ (e.g., contractors) 
to have access to such information un-
less explicitly authorized by the PHA, 
owner, or management agent for rea-
sons that specifically call for these em-
ployees or those within their employ to 
have access to this information; and 

(iii) Disclose this information to any 
other entity or individual, except to 
the extent that disclosure is: 

(A) Requested or consented to by the 
individual making the documentation, 
in writing; 

(B) Required for use in an eviction 
proceeding, or 

(C) Otherwise required by applicable 
law. 

(c) Failure to provide documentation. In 
order to deny relief for protection 

under VAWA, a PHA, owner, or man-
agement agent must provide the indi-
vidual with a written request for docu-
mentation of the abuse. If the indi-
vidual fails to provide the documenta-
tion within 14 business days from the 
date of receipt of the PHA’s, owner’s, 
or management agent’s written re-
quest, or such longer time as the PHA, 
owner, or management agent at their 
discretion may allow, VAWA protec-
tions do not limit the authority of the 
PHA, owner, or management agent to 
evict or terminate assistance of the 
tenant or a family member for viola-
tions of the lease or family obligations 
that otherwise would constitute good 
cause to evict or grounds for termi-
nation. The 14-business day window for 
submission of documentation does not 
begin until the individual receives the 
written request. The PHA, owner, or 
management agency has discretionary 
authority to extend the statutory 14- 
day period. 

(d) Discretion to provide relief. At its 
discretion, a PHA, owner, or manage-
ment agent may provide benefits to an 
individual based solely on the individ-
ual’s verbal statement or other cor-
roborating evidence. A PHA’s, owner’s, 
or management agent’s compliance 
with this section, whether based solely 
on the individual’s verbal statements 
or other corroborating evidence, shall 
not alone be sufficient to constitute 
evidence of an unreasonable act or 
omission by a PHA, PHA employee, 
owner, or employee or agent of the 
owner. Nothing in this subparagraph 
shall be construed to limit liability for 
failure to comply with the require-
ments of 24 CFR part 5. 

(e) Response to conflicting certification. 
In cases where the PHA, owner, or 
management agent receives conflicting 
certification documents from two or 
more members of a household, each 
claiming to be a victim and naming 
one or more of the other petitioning 
household members as the perpetrator, 
a PHA, owner, or management agent 
may determine which is the true vic-
tim by requiring third-party docu-
mentation as described in this section 
and in accordance with any HUD guid-
ance as to how such determinations 
will be made. A PHA, owner, or man-
agement agent shall honor any court 
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orders addressing rights of access or 
control of the property, including civil 
protection orders issued to protect the 
victim and issued to address the dis-
tribution or possession of property 
among the household. 

§ 5.2009 Remedies available to victims 
of domestic violence, dating vio-
lence, or stalking in HUD-assisted 
housing. 

(a) Lease bifurcation. Notwithstanding 
any Federal, State, or local law to the 
contrary, a PHA, owner, or manage-
ment agent may bifurcate a lease, or 
remove a household member from a 
lease without regard to whether the 
household member is a signatory to the 
lease, in order to evict, remove, termi-
nate occupancy rights, or terminate as-
sistance to any tenant or lawful occu-
pant who engages in criminal acts of 
physical violence against family mem-
bers or others, without evicting, re-
moving, terminating assistance to, or 
otherwise penalizing the victim of such 
violence who is a tenant or lawful oc-
cupant. Such eviction, removal, termi-
nation of occupancy rights, or termi-
nation of assistance shall be effected in 
accordance with the procedures pre-
scribed by Federal, State, or local law 
for termination of assistance or leases 
under the relevant public housing, Sec-
tion 8 Housing Choice Voucher, and 
Section 8 project-based programs. 

(b) Court orders. Nothing in this sub-
part may be construed to limit the au-
thority of a PHA, owner, or manage-
ment agent, when notified, to honor 
court orders addressing rights of access 
to or control of the property, including 
civil protection orders issued to pro-
tect the victim and to address the dis-
tribution of property among household 
members in a case where a family 
breaks up. 

§ 5.2011 Effect on other laws. 

Nothing in this subpart shall be con-
strued to supersede any provision of 
any Federal, State, or local law that 
provides greater protection than this 
section for victims of domestic vio-
lence, dating violence, or stalking. 

PART 6—NONDISCRIMINATION IN 
PROGRAMS AND ACTIVITIES RE-
CEIVING ASSISTANCE UNDER 
TITLE I OF THE HOUSING AND 
COMMUNITY DEVELOPMENT ACT 
OF 1974 

Subpart A—General Provisions 

Sec. 
6.1 Purpose. 
6.2 Applicability. 
6.3 Definitions. 
6.4 Discrimination prohibited. 
6.5 Discrimination prohibited—employ-

ment. 
6.6 Records to be maintained. 

Subpart B—Enforcement 

6.10 Compliance information. 
6.11 Conduct of investigations. 
6.12 Procedure for effecting compliance. 
6.13 Hearings and appeals. 

AUTHORITY: 42 U.S.C. 3535(d) 42 U.S.C. 5309. 

SOURCE: 64 FR 3797, Jan. 25, 1999, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 6.1 Purpose. 

The purpose of this part is to imple-
ment the provisions of section 109 of 
title I of the Housing and Community 
Development Act of 1974 (Title I) (42 
U.S.C. 5309). Section 109 provides that 
no person in the United States shall, 
on the ground of race, color, national 
origin, religion, or sex, be excluded 
from participation in, be denied the 
benefits of, or be subjected to discrimi-
nation under any program or activity 
funded in whole or in part with Federal 
financial assistance. Section 109 does 
not directly prohibit discrimination on 
the bases of age or disability, and the 
regulations in this part 6 do not apply 
to age or disability discrimination in 
Title I programs. Instead, section 109 
directs that the prohibitions against 
discrimination on the basis of age 
under the Age Discrimination Act of 
1975 (42 U.S.C. 6101–6107) (Age Discrimi-
nation Act) and the prohibitions 
against discrimination on the basis of 
disability under section 504 of the Re-
habilitation Act of 1973 (29 U.S.C. 794) 
(Section 504) apply to programs or ac-
tivities funded in whole or in part with 
Federal financial assistance. Thus, the 
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regulations of 24 CFR part 8, which im-
plement Section 504 for HUD programs, 
and the regulations of 24 CFR part 146, 
which implement the Age Discrimina-
tion Act for HUD programs, apply to 
disability and age discrimination in 
Title I programs. 

§ 6.2 Applicability. 
(a) This part applies to any program 

or activity funded in whole or in part 
with funds under title I of the Housing 
and Community Development Act of 
1974, including Community Develop-
ment Block Grants—Entitlement, 
State and HUD-Administered Small 
Cities, and Section 108 Loan Guaran-
tees; Urban Development Action 
Grants; Economic Development Initia-
tive Grants; and Special Purpose 
Grants. 

(b) The provisions of this part and 
sections 104(b)(2) and 109 of Title I that 
relate to discrimination on the basis of 
race shall not apply to the provision of 
Federal financial assistance by grant-
ees under this title to the Hawaiian 
Homelands (42 U.S.C. 5309). 

(c) The provisions of this part and 
sections 104(b)(2) and 109 of Title I that 
relate to discrimination on the basis of 
race and national origin shall not 
apply to the provision of Federal finan-
cial assistance to grant recipients 
under the Native American Housing 
Assistance and Self-Determination Act 
(25 U.S.C. 4101). See also, 24 CFR 
1003.601(a). 

§ 6.3 Definitions. 
The terms Department, HUD, and Sec-

retary are defined in 24 CFR part 5. 
Other terms used in this part 6 are de-
fined as follows: 

Act means the Housing and Commu-
nity Development Act of 1974, as 
amended (42 U.S.C. 5301–5320). 

Assistant Secretary means the Assist-
ant Secretary for Fair Housing and 
Equal Opportunity. 

Award Official means the HUD offi-
cial who has been delegated the Sec-
retary’s authority to implement a 
Title I funded program and to make 
grants under that program. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address, identifies the 
Recipient against which the complaint 

is made, and describes the Recipient’s 
alleged discriminatory action in suffi-
cient detail to inform HUD of the na-
ture and date of the alleged violation 
of section 109. It shall be signed by the 
complainant or by someone authorized 
to do so on his or her behalf. Com-
plaints filed on behalf of classes or 
third parties shall describe or identify 
(by name, if possible) the alleged vic-
tims of discrimination. 

Federal financial assistance means: (1) 
Any assistance made available under 
title I of the Housing and Community 
Development Act of 1974, as amended, 
and includes income generated from 
such assistance, and any grant, loan, 
contract, or any other arrangement, in 
the form of: 

(i) Funds; 
(ii) Services of Federal personnel; or 
(iii) Real or personal property or any 

interest in or use of such property, in-
cluding: 

(A) Transfers or leases of the prop-
erty for less than fair market value or 
for reduced consideration; and 

(B) Proceeds from a subsequent 
transfer or lease of the property if the 
Federal share of its fair market value 
is not returned to the Federal Govern-
ment. 

(2) Any assistance in the form of pro-
ceeds from loans guaranteed under sec-
tion 108 of the Act, but does not in-
clude assistance made available 
through direct Federal procurement 
contracts or any other contract of in-
surance or guaranty. 

Program or activity (funded in whole or 
in part) means all of the operations of— 

(1)(i) A department, agency, special 
purpose district, or other instrumen-
tality of a State or local government; 
or 

(ii) The entity of a State or local gov-
ernment that distributes Federal finan-
cial assistance, and each department or 
agency (and each State or local govern-
ment entity) to which the assistance is 
extended, in the case of assistance to a 
State or local government; 

(2)(i) A college, university, or other 
post-secondary institution, or a public 
system of higher education; or 

(ii) A local educational agency (as de-
fined in section 198(a)(10) of the Ele-
mentary and Secondary Education Act 
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of 1965), system of vocational education 
or other school system; 

(3)(i) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(A) If assistance is extended to the 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(B) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(4) Any other entity that is described 
in paragraphs (1), (2), or (3) of this defi-
nition, any part of which is extended 
Federal financial assistance. 

Recipient means any State, political 
subdivision of any State, or instrumen-
tality of any State or political subdivi-
sion; any public or private agency, in-
stitution, organization, or other enti-
ty; or any individual, in any State, to 
whom Federal financial assistance is 
extended, directly or through another 
Recipient, for any program or activity, 
or who otherwise participates in car-
rying out such program or activity, in-
cluding any successor, assign, or trans-
feree thereof. Recipient does not in-
clude any ultimate beneficiary under 
any program or activity. 

Responsible Official means the Assist-
ant Secretary for Fair Housing and 
Equal Opportunity or his or her des-
ignee. 

Section 109 means section 109 of the 
Housing and Community Development 
Act of 1974, as amended. 

Title I means title I of the Housing 
and Community Development Act of 
1974 (42 U.S.C. 5301–5321). 

§ 6.4 Discrimination prohibited. 
(a) Section 109 requires that no per-

son in the United States shall be ex-
cluded from participation in, be denied 
the benefits of, or be subjected to dis-
crimination under any program or ac-
tivity funded in whole or in part with 
Federal financial assistance, on the 
grounds of race, color, national origin, 
religion, or sex. 

(1) A Recipient under any program or 
activity to which this part applies may 
not, directly or through contractual, 
licensing, or other arrangements, take 
any of the following actions on the 
grounds of race, color, national origin, 
religion, or sex: 

(i) Deny any individual any facilities, 
services, financial aid, or other bene-
fits provided under the program or ac-
tivity; 

(ii) Provide any facilities, services, 
financial aid, or other benefits that are 
different, or are provided in a different 
form, from that provided to others 
under the program or activity; 

(iii) Subject an individual to seg-
regated or separate treatment in any 
facility, or in any matter of process re-
lated to the receipt of any service or 
benefit under the program or activity; 

(iv) Restrict an individual’s access 
to, or enjoyment of, any advantage or 
privilege enjoyed by others in connec-
tion with facilities, services, financial 
aid or other benefits under the program 
or activity; 

(v) Treat an individual differently 
from others in determining whether 
the individual satisfies any admission, 
enrollment, eligibility, membership, or 
other requirements or conditions that 
the individual must meet in order to be 
provided any facilities, services, or 
other benefit provided under the pro-
gram or activity; 

(vi) Deny an individual an oppor-
tunity to participate in a program or 
activity as an employee; 

(vii) Aid or otherwise perpetuate dis-
crimination against an individual by 
providing Federal financial assistance 
to an agency, organization, or person 
that discriminates in providing any 
housing, aid, benefit, or service; 

(viii) Otherwise limit an individual in 
the enjoyment of any right, privilege, 
advantage, or opportunity enjoyed by 
other individuals receiving the hous-
ing, aid, benefit, or service; 

(ix) Use criteria or methods of ad-
ministration that have the effect of 
subjecting persons to discrimination or 
have the effect of defeating or substan-
tially impairing accomplishment of the 
objectives of the program or activity 
with respect to persons of a particular 
race, color, national origin, religion, or 
sex; or 
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(x) Deny a person the opportunity to 
participate as a member of planning or 
advisory boards. 

(2) In determining the site or loca-
tion of housing, accommodations, or 
facilities, a Recipient may not make 
selections that have the effect of ex-
cluding persons from, denying them 
the benefits of, or subjecting them to 
discrimination on the ground of race, 
color, national origin, religion, or sex. 
The Recipient may not make selec-
tions that have the purpose or effect of 
defeating or substantially impairing 
the accomplishment of the objectives 
of section 109 and of this part 6. 

(3)(i) In administering a program or 
activity in which the Recipient has dis-
criminated on the grounds of race, 
color, national origin, religion or sex, 
the Recipient must take any necessary 
steps to overcome the effects of prior 
discrimination. 

(ii) In the absence of discrimination, 
a Recipient, in administering a pro-
gram or activity, may take any steps 
necessary to overcome the effects of 
conditions that resulted in limiting 
participation by persons of a particular 
race, color, national origin, religion, or 
sex. 

(iii) After a finding of noncompli-
ance, or after a Recipient has reason-
able cause to believe that discrimina-
tion has occurred, a Recipient shall not 
be prohibited by this section from tak-
ing any action eligible under subpart C 
of 24 CFR part 570 to ameliorate an im-
balance in benefits, services or facili-
ties provided to any geographic area or 
specific group of persons within its ju-
risdiction, where the purpose of such 
action is to remedy discriminatory 
practices or usage. 

(iv)(A) Notwithstanding anything to 
the contrary in this part, nothing con-
tained in this section shall be con-
strued to prohibit any Recipient from 
maintaining or constructing separate 
living facilities or restroom facilities 
for the different sexes in order to pro-
tect personal privacy or modesty con-
cerns. Furthermore, selectivity on the 
basis of sex is not prohibited when in-
stitutional or custodial services can, in 
the interest of personal privacy or 
modesty, only be performed by a mem-
ber of the same sex as those receiving 
the services. 

(B) Section 109 of the Act does not di-
rectly prohibit discrimination on the 
basis of age or disability, but directs 
that the prohibitions against discrimi-
nation on the basis of age under the 
Age Discrimination Act and the prohi-
bitions against discrimination on the 
basis of disability under Section 504 
apply to Title I programs and activi-
ties. Accordingly, for programs or ac-
tivities receiving Federal financial as-
sistance, the regulations in this part 6 
apply to discrimination on the bases of 
race, color, national origin, religion, or 
sex; the regulations at 24 CFR part 8 
apply to discrimination on the basis of 
disability; and the regulations at 24 
CFR part 146 apply to discrimination 
on the basis of age. 

(b) [Reserved] 

§ 6.5 Discrimination prohibited—em-
ployment. 

(a) General. A Recipient may not, 
under any program or activity funded 
in whole or in part with Federal finan-
cial assistance, directly or through 
contractual agents or other arrange-
ments including contracts and consult-
ants, subject a person to discrimina-
tion in the terms and conditions of em-
ployment. Terms and conditions of em-
ployment include advertising, inter-
viewing, selection, promotion, demo-
tion, transfer, recruitment and adver-
tising, layoff or termination, pay or 
other compensation, including bene-
fits, and selection for training. 

(b) Determination of compliance status. 
The Assistant Secretary will follow the 
procedures set forth in this part and 29 
CFR part 1691 and look to the sub-
stantive guidelines and policy of the 
Equal Employment Opportunity Com-
mission when reviewing employment 
practices under Section 109. 

§ 6.6 Records to be maintained. 

(a) General. Recipients shall maintain 
records and data as required by 24 CFR 
91.105, 91.115, 570.490, and 570.506. 

(b) Employment. Recipients shall 
maintain records and data as required 
by the Equal Employment Opportunity 
Commission at 29 CFR part 1600. 
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(c) Recipients shall make available 
such records and any supporting docu-
mentation upon request of the Respon-
sible Official. 

(Approved by the Office of Management and 
Budget under control numbers 2506–0117 and 
2506–0077) 

Subpart B—Enforcement 
§ 6.10 Compliance information. 

(a) Cooperation and assistance. The 
Responsible Official and the Award Of-
ficial will provide assistance and guid-
ance to Recipients to help them com-
ply voluntarily with this part. 

(b) Access to data and other sources of 
information. Each Recipient shall per-
mit access by authorized representa-
tives of HUD to its facilities, books, 
records, accounts, minutes and audio 
tapes of meetings, personnel, computer 
disks and tapes, and other sources of 
information as may be pertinent to a 
determination of whether the Recipi-
ent is complying with this part. Where 
information required of a Recipient is 
in the exclusive possession of any other 
agency, institution, or person, and that 
agency, institution, or person fails or 
refuses to furnish this information, the 
Recipient shall so certify in any re-
quested report and shall set forth what 
efforts it has made to obtain the infor-
mation. Failure or refusal to furnish 
pertinent information (whether main-
tained by the Recipient or some other 
agency, institution, or person) without 
a credible reason for the failure or re-
fusal will be considered to be non-
compliance under this part. 

(c) Compliance data. Each Recipient 
shall keep records and submit to the 
Responsible Official, timely, complete, 
and accurate data at such times and in 
such form as the Responsible Official 
may determine to be necessary to as-
certain whether the Recipient has com-
plied or is complying with this part. 

(d) Notification to employees, bene-
ficiaries, and participants. Each Recipi-
ent shall make available to employees, 
participants, beneficiaries, and other 
interested persons information regard-
ing the provisions of this part and its 
applicability to the program or activ-
ity under which the Recipient receives 
Federal financial assistance and make 
such information available to them in 

such manner as the Responsible Offi-
cial finds necessary to apprise such 
persons of the protections against dis-
crimination assured them by Section 
109 and this part. 

§ 6.11 Conduct of investigations. 

(a) Filing a complaint—(1) Who may 
file. Any person who believes that he or 
she has been subjected to discrimina-
tion prohibited by this part may file, 
or may have an authorized representa-
tive file on his or her behalf, a com-
plaint with the Responsible Official. 
Any person who believes that any spe-
cific class of persons has been sub-
jected to discrimination prohibited by 
this part and who is a member of that 
class or who is the authorized rep-
resentative of a member of that class 
may file a complaint with the Respon-
sible Official. 

(2) Confidentiality. Generally, the Re-
sponsible Official shall hold in con-
fidence the identity of any person sub-
mitting a complaint, unless the person 
submits written authorization other-
wise. However, an exception to main-
taining confidentiality of the identity 
of the person may be required to carry 
out the purposes of this part, including 
the conduct of any investigation, hear-
ing, or proceeding under this part. 

(3) When to file. Complaints shall be 
filed within 180 days of the alleged act 
of discrimination, unless the Respon-
sible Official waives this time limit for 
good cause. For purposes of deter-
mining when a complaint is filed under 
this part, a complaint mailed to the 
Responsible Official via the U.S. Postal 
Service will be deemed filed on the 
date it is postmarked. A complaint de-
livered to the Responsible Official in 
any other manner will be deemed filed 
on the date it is received by the Re-
sponsible Official. 

(4) Where to file complaints. Com-
plaints must be in writing, signed, ad-
dressed to the Responsible Official, and 
filed with (mailed to or otherwise de-
livered to) the Office of Fair Housing 
and Equal Opportunity at any HUD Of-
fice. 

(5) Content of complaints. Each com-
plaint should contain the complain-
ant’s name, address, and phone num-
ber; a description or name, if available, 
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of the Recipient alleged to have vio-
lated this part; an address where the 
violation occurred; and a description of 
the Recipient’s alleged discriminatory 
action in sufficient detail to inform the 
Responsible Official of the nature and 
date of the alleged violation of this 
part. 

(6) Amendments to complaints. Amend-
ments to complaints, such as clarifica-
tion and amplification of allegations in 
a complaint or the addition of other 
Recipients, may be made by the com-
plainant or the complainant’s author-
ized representative at any time while 
the complaint is being considered, and 
any amendment shall be deemed to be 
made as of the original filing date. 

(7) Notification. To the extent prac-
ticable, the Responsible Official will 
notify the complainant and the Recipi-
ent of the Responsible Official’s receipt 
of a complaint within 10 calendar days 
of receipt of a complete complaint. If 
the Responsible Official receives a 
complaint that is not complete, the Re-
sponsible Official will notify the com-
plainant and specify the additional in-
formation that is needed to make the 
complaint complete. If the complain-
ant fails to complete the complaint, 
the Responsible Official will close the 
complaint without prejudice and notify 
the complainant. When a complete 
complaint has been received, the Re-
sponsible Official, or his or her des-
ignee, will assess the complaint for ac-
ceptance, rejection, or referral to an 
appropriate Federal agency within 20 
calendar days. 

(8) Resolution of complaints. After the 
acceptance of a complete complaint, 
the Responsible Official will inves-
tigate the complaint, attempt informal 
resolution, and, if resolution is not 
achieved, the Responsible Official will 
notify the Recipient and complainant, 
to the extent practicable within 180 
days of the receipt of the complete 
complaint, of the results of the inves-
tigation in a letter of findings sent by 
certified mail, return receipt re-
quested, containing the following: 

(i) Findings of fact and a finding of 
compliance or noncompliance; 

(ii) A description of an appropriate 
remedy for each violation believed to 
exist; and 

(iii) A notice of the right of the Re-
cipient and the complainant to request 
a review of the letter of findings by the 
Responsible Official. A copy of the 
final investigative report will be made 
available upon request. 

(b) Compliance reviews—(1) Periodic 
compliance reviews. The Responsible Of-
ficial may periodically review the prac-
tices of Recipients to determine wheth-
er they are complying with this part 
and may conduct on-site reviews. The 
Responsible Official will initiate an on- 
site review by sending to the Recipient 
a letter advising the Recipient of the 
practices to be reviewed; the programs 
affected by the review; and the oppor-
tunity, at any time before a final de-
termination, to submit information 
that explains, validates, or otherwise 
addresses the practices under review. 
In addition, the Award Official will in-
clude, in normal program compliance 
reviews and monitoring procedures, ap-
propriate actions to review and mon-
itor compliance with general or spe-
cific program requirements designed to 
implement the requirements of this 
part. 

(2) Time period of the review. (i) For 
the Entitlement program, compliance 
reviews will cover the three years be-
fore the date of the review. 

(ii) For the Urban Development Ac-
tion Grant (UDAG) program, the com-
pliance review is applicable only to 
UDAG loan repayments or other pay-
ments or revenues classified as pro-
gram income. UDAG repayments or 
other payments or revenues classified 
as miscellaneous revenue are not sub-
ject to compliance review under this 
part. (See 24 CFR 570.500(a).) The com-
pliance review will cover the time pe-
riod that program income is being re-
paid. 

(iii) For the State and HUD-Adminis-
tered Small Cities programs, the com-
pliance review will cover the four years 
before the date of the review. 

(iv) For all other programs, the time 
period covered by the review will be 
four years before the date of the re-
view. 

(v) On a case-by-case basis, at the 
discretion of the Responsible Official, 
the above time frames for review can 
be expanded where facts or allegations 
warrant further investigation. 
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(3) Early compliance resolution. On the 
last day of the on-site visit, after the 
compliance review, the Recipient will 
be given an opportunity to supplement 
the record. Additionally, a prefinding 
conference may be held and a summary 
of the proposed findings may be pre-
sented to the Recipient. In those in-
stances where the issue(s) cannot be re-
solved at a prefinding conference or 
with the supplemental information, a 
meeting will be scheduled to attempt a 
voluntary settlement. 

(4) Notification of findings. (i) The As-
sistant Secretary will notify the Re-
cipient of Federal financial assistance 
of the results of the compliance review 
in a letter of findings sent by certified 
mail, return receipt requested. 

(ii) Letter of findings. The letter of 
findings will include the findings of 
fact and the conclusions of law; a de-
scription of a remedy for each viola-
tion found; and a notice that a copy of 
HUD’s final report concerning its com-
pliance review will be made available, 
upon request, to the Recipient. 

(c) Right to a review of the letter of 
findings. (1) Within 30 days of receipt of 
the letter of findings, any party may 
request that a review be made of the 
letter of findings, by mailing or deliv-
ering to the Responsible Official, Room 
5100, Office of Fair Housing and Equal 
Opportunity, HUD, Washington, DC 
20410, a written statement of the rea-
sons why the letter of findings should 
be modified. 

(2) The Responsible Official will send 
by certified mail, return receipt re-
quested, a copy of the request for re-
view to all parties. Parties other than 
the party requesting review and HUD 
shall have 20 days from receipt to re-
spond to the request for review. 

(3) The Responsible Official will ei-
ther sustain or modify the letter of 
findings or require that further inves-
tigation be conducted, within 60 days 
of the request for review. The Respon-
sible Official’s decision shall constitute 
the formal determination of compli-
ance or noncompliance. 

(4) If no party requests that the let-
ter of findings be reviewed, the Respon-
sible Official, within 14 calendar days 
of the expiration of the time period in 
paragraph (a)(9)(i) of this section, will 
send a formal written determination of 

compliance or noncompliance to all 
parties. 

(d) Voluntary compliance time limits. 
The Recipient will have 10 calendar 
days from receipt of the letter of find-
ings of noncompliance, or such other 
reasonable time as specified in the let-
ter, within which to agree, in writing, 
to come into voluntary compliance or 
to contact the Responsible Official for 
settlement discussions. If the Recipient 
fails to meet this deadline, HUD will 
proceed in accordance with §§ 6.12 and 
6.13. 

(e) Informal resolution/voluntary com-
pliance—(1) General. It is the policy of 
HUD to encourage the informal resolu-
tion of matters. A complaint or a com-
pliance review may be resolved by in-
formal means at any time. If a letter of 
findings is issued, and the letter makes 
a finding of noncompliance, the Re-
sponsible Official will attempt to re-
solve the matter through a voluntary 
compliance agreement. 

(2) Objectives of informal resolution/vol-
untary compliance. In attempting infor-
mal resolution, the Responsible Offi-
cial will attempt to achieve a just reso-
lution of the matter and to obtain as-
surances, where appropriate, that the 
Recipient will satisfactorily remedy 
any violations of the rights of any 
complainant, and will take such action 
as will assure the elimination of any 
violation of this part or the prevention 
of the occurrence of such violation in 
the future. If a finding of noncompli-
ance has been made, the terms of such 
an informal resolution shall be reduced 
to a written voluntary compliance 
agreement, signed by the Recipient and 
the Responsible Official, and be made 
part of the file. Such voluntary compli-
ance agreements shall seek to protect 
the interests of the complainant (if 
any), other persons similarly situated, 
and the public. 

(3) Right to file a private civil action. 
At any time in the process, the com-
plainant has the right to file a private 
civil action. If the complainant does 
so, the Responsible Official has the dis-
cretion to administratively close the 
investigation or continue the inves-
tigation, if he or she decides that it is 
in the best interests of the Department 
to do so. If the Responsible Official 
makes a finding of noncompliance and 
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an agreement to voluntarily comply is 
not obtained from the Recipient, the 
procedures at §§ 6.12 and 6.13 for effect-
ing compliance shall be followed. 

(f) Intimidatory or retaliatory acts pro-
hibited. No Recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any person for the 
purpose of interfering with any right or 
privilege secured by this part, or be-
cause he or she has made a complaint, 
testified, assisted, or participated in 
any manner in an investigation, com-
pliance review, proceeding, or hearing 
under this part. 

§ 6.12 Procedure for effecting compli-
ance. 

(a) Whenever the Assistant Secretary 
determines that a Recipient of Federal 
financial assistance has failed to com-
ply with Section 109(a) or this part and 
voluntary compliance efforts have 
failed, the Secretary will notify the 
Governor of the State or the Chief Ex-
ecutive Officer of the unit of general 
local government of the findings of 
noncompliance and will request that 
the Governor or the Chief Executive 
Officer secure compliance. If within a 
reasonable period of time, not to ex-
ceed 60 days, the Governor or the Chief 
Executive Officer fails or refuses to se-
cure compliance, the Secretary will: 

(1) Refer the matter to the Attorney 
General with a recommendation that 
an appropriate civil action be insti-
tuted; 

(2) Exercise the powers and functions 
provided by Title VI; 

(3) Terminate or reduce payments 
under Title I, or limit the availability 
of payments under Title I to programs 
or activities not affected by the failure 
to comply; or 

(4) Take such other actions as may be 
provided by law, including, but not 
limited to, the initiation of pro-
ceedings under 2 CFR part 2424 or any 
applicable proceeding under State or 
local law. 

(b) Termination, reduction, or limitation 
of the availability of Title I payments. No 
order terminating, reducing, or lim-

iting the availability of Title I pay-
ments under this part shall become ef-
fective until: 

(1) The Secretary has notified the 
Governor of the State or the Chief Ex-
ecutive Officer of the unit of general 
local government of the Recipient’s 
failure to comply in accordance with 
paragraph (a) of this section and of the 
termination, reduction or limitation of 
the availability of Title I payments to 
be taken; 

(2) The Secretary has determined 
that compliance cannot be secured by 
voluntary means; 

(3) The Recipient has been extended 
an opportunity for a hearing in accord-
ance with § 6.13(a); and 

(4) A final agency notice or decision 
has been rendered in accordance with 
paragraph (c) of this section or 24 CFR 
part 180. 

(c) If a Recipient does not respond to 
the notice of opportunity for a hearing 
or does not elect to proceed with a 
hearing within 20 days of the issuance 
of the Secretary’s actions listed in 
paragraphs (b)(1), (2) and (3) of this sec-
tion, then the Secretary’s approval of 
the termination, reduction or limita-
tion of the availability of Title I pay-
ments is considered a final agency no-
tice and the Recipient may seek judi-
cial review in accordance with section 
111(c) of the Act. 

[64 FR 3797, Jan. 25, 1999, as amended at 72 
FR 73491, Dec. 27, 2007] 

§ 6.13 Hearings and appeals. 

(a) When a Recipient requests an op-
portunity for a hearing, in accordance 
with § 6.12(b)(3), the General Counsel 
will follow the notification procedures 
set forth in 24 CFR 180.415. The hearing, 
and any petition for review, will be 
conducted in accordance with the pro-
cedures set forth in 24 CFR part 180. 

(b) After a hearing is held and a final 
agency decision is rendered under 24 
CFR part 180, the Recipient may seek 
judicial review in accordance with sec-
tion 111(c) of the Act. 
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PART 7—EQUAL EMPLOYMENT OP-
PORTUNITY; POLICY, PROCE-
DURES AND PROGRAMS 

Subpart A—Equal Employment Opportunity 
Without Regard to Race, Color, Reli-
gion, Sex, National Origin, Age, Dis-
ability or Reprisal 

GENERAL PROVISIONS 

Sec. 
7.1 Policy. 
7.2 Definitions. 
7.3 Designations. 
7.4 Equal employment opportunity pro-

grams. 
7.5 EEO Alternative Dispute Resolution 

Program. 

RESPONSIBILITIES 

7.10 Responsibilities of the Director of EEO. 
7.11 Responsibilities of the EEO Officers. 
7.12 Responsibilities of the EEO Counselors. 
7.13 Responsibilities of the Assistant Sec-

retary for Administration. 
7.14 Responsibilities of the Office of Human 

Resources. 
7.15 Responsibilities of managers and super-

visors. 
7.16 Responsibilities of employees. 

PRE-COMPLAINT PROCESSING 

7.25 Pre-complaint processing. 
7.26 EEO Alternative Dispute Resolution 

Program. 

COMPLAINTS 

7.30 Presentation of complaint. 
7.31 Who may file a complaint, with whom 

filed, and time limits. 
7.32 Representation and official time. 
7.33 Contents of the complaints. 
7.34 Acceptability. 
7.35 Processing. 
7.36 Hearing. 
7.37 Final action. 
7.38 Appeals. 

OTHER COMPLAINT AND APPEAL PROCEDURES 

7.39 Negotiated grievance, MSPB appeal and 
administrative grievance procedures. 

REMEDIES, ENFORCEMENT AND COMPLIANCE 

7.40 Remedies and enforcement. 
7.41 Compliance with EEOC final decisions. 
7.42 Enforcement of EEOC final decisions. 
7.43 Settlement agreements. 
7.44 Interim relief. 

STATISTICS AND REPORTING REQUIREMENTS 

7.45 EEO group statistics and reports. 

Subpart B [Reserved] 

AUTHORITY: 29 U.S.C. 206(d), 633a, 791 and 
794; 42 U.S.C. 2000e note, 2000e-16, 42 U.S.C. 
3535(d); E.O. 11478 of Aug. 8, 1969; 34 FR 19285, 
Aug. 12, 1969; E.O. 10577, 3 CFR 1954–1958; E.O. 
11222, 3 CFR 1964–1965. 

SOURCE: 66 FR 20564, Apr. 23, 2001, unless 
otherwise noted. 

Subpart A—Equal Employment 
Opportunity Without Regard to 
Race, Color Religion, Sex, Na-
tional Origin, Age, Disability or 
Reprisal 

GENERAL PROVISIONS 

§ 7.1 Policy. 
The Department’s equal employment 

opportunity policy conforms with the 
policies expressed in Title VII of the 
Civil Rights Act of 1964 (42 U.S.C. 
2000d–2000d–4); the Civil Rights Act of 
1991 (Pub. L. 102–166, approved Novem-
ber 21, 1991); Executive Order 11478 of 
1969 (34 FR 12985, 3 CFR 1966–1970 
Comp., p. 803); the Age Discrimination 
in Employment Act of 1967 (ADEA) (29 
U.S.C. 621 et seq.); the Equal Pay Act of 
1963 (29 U.S.C. 206d); sections 501 and 
504 of the Rehabilitation Act of 1973 (29 
U.S.C. 791, 794); the Civil Service Re-
form Act of 1978 (5 U.S.C. 1101 et seq.); 
Executive Order 13087 of 1998 (63 FR 
30097); and the EEOC’s implementing 
regulations, codified at 29 CFR part 
1614. It is HUD’s policy to provide 
equality of opportunity in employment 
in the Department for all persons; to 
prohibit discrimination on the basis of 
race, color, religion, sex, national ori-
gin, age, or disability in all aspects of 
its personnel policies, programs, prac-
tices, and operations and in all its 
working conditions and relationships 
with current or former employees and 
applicants for employment; to prohibit 
discrimination against any employee 
because he or she has made a charge, 
testified, assisted, or participated in 
any manner in an investigation, pro-
ceeding, or hearing concerning an 
equal employment opportunity com-
plaint; and to promote the full realiza-
tion of equal opportunity in employ-
ment through continuing programs of 
equal employment opportunity at 
every level within the Department. 
Procedures for filing EEO claims are 
found in the EEOC regulations at 29 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00126 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



117 

Office of the Secretary, HUD § 7.2 

CFR part 1614. HUD is committed to 
promoting equal employment oppor-
tunity through the removal of barriers 
and by positive actions at every level, 
including the early resolution of EEO 
disputes. 

[69 FR 62172, Oct. 22, 2004] 

§ 7.2 Definitions. 
Aggrieved individual means a person 

who suffers a present harm or loss with 
respect to a term, condition, or privi-
lege of employment for which there is 
a remedy. The terms ‘‘aggrieved indi-
vidual’’ and ‘‘aggrieved person’’, as 
used in this part, are interchangeable. 

Alternative Dispute Resolution (ADR) 
means a variety of approaches used to 
resolve conflict rather than traditional 
adjudicatory or adversarial methods 
such as litigation, hearings, and ad-
ministrative processing and appeals. 
The approaches used may include, but 
are not limited to: negotiation, concil-
iation, facilitation, mediation, fact- 
finding, peer review, mini-trial, arbi-
tration, or ombudsman. 

Claim means action the agency has 
taken or is taking that causes the ag-
grieved person to believe that he or she 
is a victim of discrimination. This 
term replaces the formerly used term 
‘‘allegation’’ and is used interchange-
ably with the term ‘‘issue’’. 

Comparable means a person des-
ignated as head of an organizational 
unit that is analogous to that headed 
by an Assistant Secretary. 

Conflict-of-interest complaint means an 
EEO complaint arising in the Depart-
ment which names the Director of EEO 
or the Deputy Director of EEO, or both, 
as the responsible management offi-
cials. 

Director of Equal Employment Oppor-
tunity (EEO) means the Director of 
HUD’s Office of Departmental Equal 
Employment Opportunity who is also 
designated as the Director of EEO in 
this part. 

Disability means the same as the term 
‘‘handicap’’ under EEOC’s regulations 
at 29 part 1614. 

Discrimination Complaint Manager 
(DCM) means the designee, appointed 
by the Assistant Secretary (EEO Offi-
cer) or the Assistant Secretary’s com-
parable, who assists the EEO Officer in 
discharging his or her EEO responsibil-

ities and is responsible for carrying out 
the EEO discrimination complaint 
process for the organizational unit pur-
suant to the applicable civil rights 
laws, the regulations at 29 CFR part 
1614 and this part. 

Diversity Program Manager means the 
designee appointed by the Assistant 
Secretary (EEO Officer) or the Assist-
ant Secretary’s comparable who assists 
the EEO Officer in promoting apprecia-
tion of the contributions of women, mi-
norities, and persons with disabilities, 
and in promoting the value of all De-
partment employees. 

EEO means equal employment oppor-
tunity. 

EEO Officer Pro Tem means the Chief 
of Staff or an official at a neutral fed-
eral agency designated to process an 
EEO claim that would be a conflict of 
interest for the Director of EEO or the 
Deputy Director of EEO or both. EEO 
Officer Pro Tem also refers to the As-
sistant Secretary or the Assistant Sec-
retary-comparable designated by the 
Director of EEO to serve as the EEO 
Officer for an EEO claim that would be 
a conflict of interest for a responding 
Assistant Secretary or Assistant Sec-
retary-comparable. 

EEOC and Commission mean the Equal 
Employment Opportunity Commission. 

Final action means the Department’s 
issuance of a final decision or final 
order. 

Final decision means HUD’s deter-
mination of the findings of fact and law 
on the merits or the procedural issues 
of an EEO complaint based upon the 
available record. 

Final order means the Department’s 
final action which states whether the 
Department will fully implement the 
decision or order of an EEOC Adminis-
trative Judge, or both. 

Neutral means an individual who me-
diates or otherwise functions to specifi-
cally aid the parties in resolving the 
issues, and has no official, financial, or 
personal conflict of interest with re-
spect to the issues being disputed, un-
less such interest is fully disclosed in 
writing to all parties and all parties 
agree that the neutral may serve. 

Organizational unit means the juris-
dictional area of the Department’s pro-
gram offices such as the Office of the 
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Secretary, the Office of General Coun-
sel, etc. 

Record means all documents related 
to the EEO complaint as outlined in 
EEOC Management Directive 110. 

Reprisal means the action taken 
against a current or former employee 
or applicant in retaliation for previous 
EEO participation in protected EEO ac-
tivity or for opposing employment 
practice or policy illegal under EEO 
statutes. The terms ‘‘reprisal’’ and 
‘‘retaliation’’ are used interchange-
ably. 

[66 FR 20564, Apr. 23, 2001, as amended at 69 
FR 62173, Oct. 22, 2004] 

§ 7.3 Designations. 
(a) Director of Equal Employment Op-

portunity. The Director of the Office of 
Departmental Equal Employment Op-
portunity (ODEEO) is designated as the 
Director of EEO, except for complaints 
naming the Director or Deputy Direc-
tor of Departmental EEO, or both, as 
the responsible management official(s) 
in complaints arising in the ODEEO 
which present a conflict-of-interest. In 
such cases, the Director of EEO may: 

(1) Transfer the case to the Chief of 
Staff for processing; or 

(2) On behalf of the Department, 
enter into an agreement with one or 
more federal agencies for processing of 
the Department’s conflict-of-interest 
cases by the designated federal official 
chosen to serve as the EEO Officer Pro 
Tem. 

(b) Deputy Director of Equal Employ-
ment Opportunity. The Deputy Director 
of the ODEEO is designated as the Dep-
uty Director of EEO and acts in the ab-
sence of the Director of EEO. 

(c) Equal Employment Opportunity Of-
ficer. The Director of EEO shall des-
ignate the Assistant Secretary or the 
Assistant Secretary’s comparable as 
EEO Officer for the Department’s re-
spective organizational units for com-
plaints arising in the respective Assist-
ant Secretary’s or Assistant Sec-
retary’s comparable organizational 
unit. 

(d) Equal Employment Opportunity Dis-
crimination Complaint Manager (DCM). 
Each Assistant Secretary (EEO Officer) 
shall designate a DCM to represent the 
organizational unit in EEO matters 
and assist the EEO Officer in carrying 

out EEO responsibilities. The DCM 
shall be the Administrative Officer 
(AO) for the organizational unit or an-
other designee of the EEO Officer. 

§ 7.4 Equal employment opportunity 
programs. 

The Secretary, each Assistant Sec-
retary, the General Counsel, the In-
spector General, the President of the 
Government National Mortgage Asso-
ciation, the Chief Financial Officer, the 
Director of Healthy Homes and Lead 
Hazard Control, the Director of the Of-
fice of Departmental Operations and 
Coordination, and other HUD officials 
who may be determined by the Sec-
retary for purposes of this part to be 
comparable to an Assistant Secretary, 
shall establish, maintain, and carry 
out a plan of equal employment oppor-
tunity to promote equal opportunity in 
every aspect of employment policy and 
practice. Each plan must be consistent 
with 29 CFR part 1614 and EEOC Man-
agement Directive 715. A copy of the 
EEOC Management Directive 715 is 
available at http://www.eeoc.gov. 

[69 FR 62173, Oct. 22, 2004] 

§ 7.5 EEO Alternative Dispute Resolu-
tion Program. 

In accordance with the Secretary’s 
Policy Statement regarding Alter-
native Dispute Resolution (ADR) lo-
cated on the Department’s website and 
29 CFR 1614.102(b)(2), the Department 
shall establish and maintain an ADR 
program that addresses, at a minimum, 
EEO matters at the pre-complaint and 
formal complaint stages of the EEO 
process. ADR is a non-adversarial proc-
ess that does not render a judgment 
with respect to the dispute. With the 
assistance of an impartial and neutral 
third party, ADR offers parties in-
volved the opportunity to reach early 
and informal resolution of EEO mat-
ters in a mutually satisfactory fashion. 

(a) Program availability. In appro-
priate cases, the EEO ADR Program is 
made available to an aggrieved person 
or Complainant during the pre-com-
plaint and the formal complaint proc-
essing periods. Participation in the 
program by the parties is knowing and 
voluntary. Agency managers have a 
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duty to cooperate in an ADR pro-
ceeding once the agency has deter-
mined that a matter is appropriate for 
ADR and the aggrieved person/com-
plainant has elected to participate in 
ADR. At the formal stage, the com-
plainant may request participation in 
the ADR Program. However, a deter-
mination of the appropriateness of 
ADR at the time of the request will be 
made on a case-by-case basis by the ap-
propriate ODEEO official designated by 
the Director of EEO and does not affect 
the processing of the formal complaint, 
including the investigation. 

(b) EEO ADR program procedures. The 
ODEEO shall establish and maintain 
all EEO ADR Program procedures 
which include appropriate consulta-
tions. 

(c) ADR training. Training and edu-
cation on the EEO ADR Program will 
be provided to all Department employ-
ees, managers and supervisors, and 
other persons protected under the ap-
plicable laws. 

(d) Pre-complaint ADR election process. 
The appropriateness of a particular 
EEO matter or EEO complaint for the 
Department’s ADR Program shall be 
determined on a case-by-case basis by 
the ODEEO official designated by the 
Director of EEO. The EEO Counselor 
shall advise the aggrieved person that 
the aggrieved person may choose be-
tween participation in the EEO ADR 
Program or the EEO traditional coun-
seling activities provided for at 29 CFR 
1614.105(c). The aggrieved person’s elec-
tion to proceed through ADR instead of 
EEO counseling is final. 

(e) ADR counseling requirements. (1) 
The minimum information to be pro-
vided by the EEO Counselor about the 
Department’s ADR Program includes 
the following: 

(i) Definition of the term ADR; 
(ii) An explanation of the stages in 

the EEO process at which ADR may be 
available; 

(iii) A description of the ADR tech-
nique(s) used by the Department; 

(iv) A description of how the program 
is consistent with the EEO ADR core 
principles that ensure fairness and re-
quire voluntariness, neutrality, con-
fidentiality, and enforceability; 

(v) An explanation of procedural and 
substantive alternatives; and 

(vi) All time frames for the EEO ad-
ministrative process including ADR. 

(2) The EEO Counselor shall have no 
further involvement in resolving the 
EEO matter after the referral to the 
EEO ADR program. 

(f) Extension of pre-complaint proc-
essing period for ADR. Where the ag-
grieved person chooses to participate 
in ADR, the pre-complaint processing 
period shall not exceed 90 days from 
the date of initial contact with the 
EEO Office. 

(1) The aggrieved person shall be in-
formed in writing by the EEO Coun-
selor, no later than the thirtieth day 
after contacting the EEO Counselor, of 
the right to file a discrimination com-
plaint, if the matter presented by the 
aggrieved person has not been resolved. 

(2) Prior to the end of the 30-day pe-
riod from the date of initial contact 
with the EEO Office, the aggrieved per-
son may agree, in writing, with the De-
partment to postpone the final inter-
view and extend the pre-complaint pe-
riod for an additional period of no more 
than 60 days if the matter is not re-
solved. If the matter has not been re-
solved before the conclusion of the 
agreed extension, the notice of right to 
file a discrimination complaint shall be 
issued no later than the 90th day of ini-
tial contact with the EEO Office. The 
notice shall inform the aggrieved per-
son of the right to file a discrimination 
complaint within 15 days of receipt of 
the notice, of the appropriate official 
with whom to file a complaint and of 
the aggrieved person’s duty to assure 
that the Department is informed im-
mediately if the aggrieved person re-
tains counsel or a representative and if 
the aggrieved person changes address. 

(g) EEO ADR Program’s relationship to 
negotiated grievance, MSPB appeal and 
administrative grievance procedures. Par-
ticipation in the EEO ADR program 
does not preclude the aggrieved person 
or Complainant from exercising rights 
under any of the Department’s other 
complaint or appeal procedures, when 
no resolution is reached. When partici-
pation in ADR results in a settlement 
agreement and the aggrieved person or 
Complainant believes the Department 
has failed to comply with its terms, the 
aggrieved person or Complainant may 
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exercise the right of appeal pursuant to 
29 CFR 1614.504. 

RESPONSIBILITIES 

§ 7.10 Responsibilities of the Director 
of EEO. 

The Director and Deputy Director of 
EEO are responsible for: 

(a) Advising the Secretary with re-
spect to the preparation of plans, pro-
cedures, regulations, reports, and other 
matters pertaining to the govern-
ment’s equal employment opportunity 
policy and the Department’s EEO/ADR 
programs; 

(b) Developing and maintaining 
plans, procedures, and regulations nec-
essary to carry out the Department’s 
EEO programs; 

(c) Evaluating, at least annually, the 
sufficiency of each organizational 
unit’s EEO/ADR program and providing 
reports thereon to the Secretary with 
recommendations as to any improve-
ment or correction needed, including 
remedial or disciplinary action with re-
spect to managerial or supervisory em-
ployees who have failed in their respon-
sibility; 

(d) Appraising the Department’s per-
sonnel operations at regular intervals 
to ensure their conformity with the 
policies of the Government’s and the 
Department’s EEO program; 

(e) Making changes in programs and 
procedures designed to eliminate dis-
criminatory practices and improve the 
Department’s EEO/ADR programs; 

(f) Selecting EEO Counselors; 
(g) Providing for counseling by an 

EEO Counselor to a current or former 
employee or applicant for employment 
who believes that he or she has been 
discriminated against because of race, 
color, religion, sex, national origin, 
age, disability, or in retaliation for 
participation in protected EEO activ-
ity; or for opposing a policy or practice 
illegal under EEO statutes; 

(h) Providing for the prompt, fair and 
impartial processing of individual com-
plaints involving claims of discrimina-
tion within the Department subject to 
29 CFR part 1614; 

(i) Making the final decision on dis-
crimination complaints and ordering 
such corrective measures as may be 
necessary, including disciplinary ac-

tion warranted in circumstances where 
an employee has been found to have en-
gaged in a discriminatory practice. 

(j) Executing settlement agreements 
to resolve EEO complaints; 

(k) Making available an ADR Pro-
gram for EEO matters at both the pre- 
complaint and formal EEO complaint 
stages of the EEO administrative proc-
ess; 

(l) Developing and providing annual 
mandatory EEO and ADR training for 
EEO Counselors, and all supervisors 
and managers in conjunction with HUD 
Training Academy, Office of Human 
Resources, and the Office of General 
Counsel, other federal agencies and re-
sources with ADR information and ex-
pertise; and 

(m) Publicizing to all employees and 
posting at all times the names, busi-
ness telephone numbers and addresses 
of the EEO Counselors, EEO Director, 
EEO Officers, and Diversity Program 
Managers, notice of EEO complaint 
processing time limits and the require-
ments of contacting an EEO Counselor 
and completing the counseling phase 
before filing a complaint. 

[66 FR 20564, Apr. 23, 2001, as amended at 69 
FR 62173, Oct. 22, 2004] 

§ 7.11 Responsibilities of the EEO Offi-
cers. 

Each EEO Officer is responsible for: 
(a) Advising the Director of EEO on 

matters affecting the implementation 
of the Department’s EEO/ADR policies 
and programs in the organizational 
unit; 

(b) Developing and maintaining a 
program of equal employment oppor-
tunity for the organizational unit and 
ensuring that the program is carried 
out in an exemplary manner; 

(c) Publicizing to all employees of 
the organizational unit the name and 
address of the Director of EEO, the 
EEO Officer(s), and the EEO Coun-
selor(s), the EEO Discrimination Com-
plaint Manager(s), the Diversity Pro-
gram Manager, ADR Officials, and the 
EEO complaint procedures; 

(d) Informing all managers and super-
visors in the organizational unit of the 
responsibilities and objectives of the 
EEO Counselors, DCMs, ADR officials, 
EEO investigators, and of the EEO 
complaint process and the importance 
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of cooperating and coordinating with 
all appropriate Department personnel 
to informally find solutions to prob-
lems brought to the EEO Officer’s at-
tention by current or former employees 
and applicants; 

(e) Evaluating and documenting the 
performance by the managers and su-
pervisors in the organizational unit in 
carrying out their responsibilities 
under this subpart; 

(f) Seeking a resolution of EEO mat-
ters brought to their attention; 

(g) Designating a senior-level man-
ager in Headquarters responsible for 
providing advice and guidance to man-
agers and supervisors in removing bar-
riers to EEO/ADR and in implementing 
all of their EEO responsibilities; and 
reviewing recruitment and personnel 
actions taken by managers and super-
visors to ensure the achievement of 
EEO standards; 

(h) Designating the Administrative 
Officer (AO) or other Headquarters or-
ganizational unit official as the DCM 
to manage and direct the organiza-
tion’s EEO responsibilities. In making 
such designation, the EEO Officer shall 
ensure that the designation as the 
DCM does not otherwise conflict with 
the official duties of the employee so 
designated; 

(i) Designating a senior level Diver-
sity Program Manager in HUD Head-
quarters to manage and direct the or-
ganization’s Diversity Program and 
providing resources for diversity ac-
tivities for its employees; 

(j) Ensuring the successful operation 
of the EEO/ADR Program by requiring 
management’s support; 

(k) Approving and making reasonable 
accommodation to the known physical 
or mental limitations of qualified em-
ployees with disabilities unless the ac-
commodation would impose an undue 
hardship on the operations of Depart-
ment; and 

(l) Adhering to and implementing the 
Department’s policy on religious ac-
commodation. 

[66 FR 20564, Apr. 23, 2001, as amended at 69 
FR 62173, Oct. 22, 2004] 

§ 7.12 Responsibilities of the EEO 
Counselors. 

The EEO Counselor is responsible for 
counseling and attempting resolution 

of matters brought to the EEO Coun-
selor’s attention pursuant to §§ 7.25 and 
7.30 and 29 CFR part 1614, by any cur-
rent or former employee or applicant 
for employment who believes that he 
or she has been discriminated against 
because of race, color, religion, sex, na-
tional origin, age, disability or in re-
prisal for participating in EEO activity 
or opposing policies and practices that 
are illegal under the EEO statutes. 
These responsibilities include, but are 
not limited to: 

(a) Advising individuals, in writing, 
of their rights and responsibilities, in-
cluding: 

(1) The right to request a hearing and 
decision from EEOC or an immediate 
final decision from the agency after an 
investigation; 

(2) Election rights; 
(3) The right to file a notice of intent 

to sue and a lawsuit under the ADEA 
instead of an administrative complaint 
of age discrimination; and 

(4) The duty to mitigate damages; 
(5) Relevant time frames. 
(b) EEO Counselors shall advise ag-

grieved persons that only the claims 
raised in pre-complaint counseling (or 
issues or claims like or related to 
claims raised in pre-complaint coun-
seling) may be alleged in a subsequent 
complaint filed with the Department. 

(c) EEO Counselors shall advise ag-
grieved persons of their duty to keep 
the Department and EEOC informed of 
their current address and the name of 
the representative, if applicable, and to 
serve copies of hearing and appeal no-
tices on the Department. 

(d) EEO Counselors shall provide to 
the aggrieved person the notice of the 
right to file an individual or a class 
complaint. If the aggrieved person in-
forms the EEO Counselor that the ag-
grieved person wishes to file a class 
complaint, the EEO Counselor shall ex-
plain the class complaint procedures 
and the responsibilities of a class agent 
and provide class complaint counseling 
prior to the issuance of the notice of 
right to file a complaint. 

(e) EEO Counselors shall advise ag-
grieved persons that, where the Depart-
ment agrees to offer ADR in a par-
ticular case, they may choose between 
participation in the EEO ADR Program 
and the traditional EEO counseling 
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process. The EEO Counselor shall con-
duct the final interview with the ag-
grieved person within 30 days of the 
date the aggrieved person initially con-
tacted the Department’s EEO office to 
request counseling, unless the ag-
grieved person agrees to a longer coun-
seling period or if the aggrieved person 
elects the ADR program and agrees to 
extend the initial 30-day pre-complaint 
period for an additional period of no 
more than 60 days. 

(f) If the matter has not been re-
solved before the conclusion of the 
agreed extension, the EEO Counselor 
shall issue the notice of right to file a 
discrimination complaint no later than 
the 90th day of the aggrieved person’s 
initial contact with the EEO Office. 
The notice shall inform the aggrieved 
person of the right to file a discrimina-
tion complaint within 15 days of re-
ceipt of the notice; of the appropriate 
official with whom to file a complaint; 
and of the aggrieved person’s duty to 
assure that the Department is in-
formed immediately if the aggrieved 
person retains counsel or a representa-
tive and if the aggrieved person 
changes address. 

(g) EEO Counselors shall prepare a 
report sufficient to document the fact 
that the required counseling actions 
were taken and an attempt to resolve 
any jurisdictional questions was made. 
The report shall include a precise de-
scription of the claim(s) and the 
basis(es) identified by the aggrieved 
person; pertinent documents gathered 
during the inquiry, specific informa-
tion concerning timeliness of the ini-
tial counseling contact, and a state-
ment as to whether a resolution at-
tempt was undertaken, and if so, the 
disposition. 

(h) EEO Counselors shall not attempt 
in any way to dissuade the aggrieved 
person from filing an EEO complaint. 
The EEO Counselor shall not reveal to 
the responsible management officials 
the identity of an aggrieved person who 
consulted the EEO Counselor, except 
when authorized to do so by the ag-
grieved person, or until the Depart-
ment has received a formal discrimina-
tion complaint from that person in-
volving that same matter. 

§ 7.13 Responsibilities of the Assistant 
Secretary for Administration. 

The Assistant Secretary for Adminis-
tration shall: 

(a) Provide leadership in developing 
and maintaining personnel manage-
ment policies, programs, automated 
systems, and procedures that will pro-
mote and ensure equal opportunity in 
the recruitment, selection, placement, 
training, awards, recognition, and pro-
motion of employees, including an ap-
plicant flow tracking system to track 
information reflecting characteristics 
of the pool of individuals applying for 
an employment opportunity. 

(b) Provide positive assistance and 
guidance to organizational units and 
personnel offices to ensure the effec-
tive implementation of the personnel 
management policies, programs, auto-
mated systems, and EEO procedures; 

(c) Participate at the national level 
with other government departments 
and agencies, other employers, and 
other public and private groups, in co-
operative action to improve employ-
ment opportunities and community 
conditions which affect employability; 

(d) Prepare and implement plans for 
recruitment and reports in accordance 
with the Federal Equal Opportunity 
Recruitment Program (FEORP) and 
the Disabled Veterans Affirmative Ac-
tion Program (DVAAP); 

(e) Provide reasonable accommoda-
tions to the known physical or mental 
limitations of qualified employees with 
disabilities unless the accommodations 
would impose an undue hardship on the 
operation of the Department’s pro-
grams; 

(f) Adhere to and implement the De-
partment’s policy on religious accom-
modation; 

(g) Designate a senior-level Dis-
ability Program Manager to promote 
EEO/ADR for persons with disabilities; 
to assure the accessibility of all HUD 
facilities and programs; and to manage 
the resources for providing reasonable 
accommodation; 

(h) In conjunction with the Director 
of EEO, provide and coordinate manda-
tory EEO Counselor training; 

(i) Provide and coordinate mandatory 
supervisors’ and managers’ EEO/ADR 
training; 
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(j) Provide applicant data to ODEEO 
for analysis; and 

(k) Designate a DCM to represent the 
organizational unit in EEO matters. 
The DCM shall be the AO for the orga-
nizational unit or another designee of 
the EEO Officer. 

[66 FR 20564, Apr. 23, 2001, as amended at 69 
FR 62173, Oct. 22, 2004] 

§ 7.14 Responsibilities of the Office of 
Human Resources. 

In accordance with guidelines issued 
by the Assistant Secretary for Admin-
istration, Human Resources Officers 
shall: 

(a) Appraise job structure and em-
ployment practices to ensure equality 
of opportunity for all employees to par-
ticipate fully on the basis of merit in 
all occupations and levels of responsi-
bility; 

(b) Communicate the Department’s 
EEO policy and program and its em-
ployment needs to all sources of job 
candidates without regard to race, 
color, religion, sex, national origin, 
disability, or age and solicit their re-
cruitment assistance on a continuing 
basis; 

(c) Upon request, provide personnel 
information to EEO Counselors and 
other authorized officials or agents of 
the agency who are involved in the 
processing of a discrimination com-
plaint; 

(d) Evaluate hiring methods and 
practices to ensure impartial consider-
ation for all job applicants; 

(e) Ensure that new employee ori-
entation programs contain appropriate 
references to the Department’s EEO/ 
ADR policies, procedures, and pro-
grams and accomplishment of EEO 
standards under the Department’s Per-
formance Accountability and Commu-
nications System (PACS), or other De-
partmental performance appraisal sys-
tem; 

(f) Participate in the preparation and 
distribution of such educational mate-
rials as may be necessary to ade-
quately inform all employees of their 
rights and responsibilities as described 
in this part, including the Depart-
ment’s EEO program directives; 

(g) In coordination with the HUD of-
ficial charged with training respon-
sibilities, develop an ongoing training 

program for supervisors and managers 
to ensure understanding of the Depart-
mental EEO/ADR programs, policies, 
and other requirements that foster ef-
fective teamwork and high morale; 

(h) In coordination with the Director 
of the HUD Training Academy, the Of-
fice of General Counsel, the Office of 
Administration and the Director of 
EEO, develop an on-going training pro-
gram for managers and supervisors to 
ensure understanding of the Depart-
ment’s EEO and ADR programs. At a 
minimum, the training should include: 

(1) The Civil Rights Act of 1964 (42 
U.S.C. 2000d); 

(2) Sections 501 and 504 of the Reha-
bilitation Act of 1973 (29 U.S.C. 791, 
794); 

(3) The Administrative Dispute Reso-
lution Act of 1996 (5 U.S.C. 556, 571) and 
its amendments emphasizing the fed-
eral government’s interest in encour-
aging mutual resolution of disputes 
and the benefits associated with using 
ADR; 

(4) EEOC’s regulations and policy 
guidance concerning EEO and ADR; 

(5) The ADR methods employed by 
the Department; 

(6) An explanation of how to draft a 
settlement agreement that complies 
with the standards required by ODEEO 
and 29 CFR part 1614; 

(7) An explanation of the recourse 
available where noncompliance by the 
Department is alleged; and 

(8) Training on EEO policy, programs 
and procedures; 

(i) In coordination with the HUD offi-
cial charged with training responsibil-
ities, the Office of General Counsel, the 
Office of Administration, and the Di-
rector of EEO, the Department may 
enter into agreements to have EEO/ 
ADR mandatory annual supervisory 
and management training provided by 
other federal agencies or other re-
sources; 

(j) Decide all personnel actions on 
merit principles and in a manner which 
will demonstrate affirmative EEO for 
the organization; 

(k) Ensure to the greatest possible 
utilization and development of the 
skills and potential abilities of all em-
ployees; 
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(l) Track applicant flow data that re-
flects characteristics of the pool of in-
dividuals applying for an employment 
opportunity and promptly take or rec-
ommend appropriate action to over-
come any impediment to achieving the 
standards of the EEO/ADR programs 
and accomplishing the EEO standards 
under the applicable HUD performance 
appraisal system; 

(m) Provide applicant data to ODEEO 
for analysis; and 

(n) Provide recognition to employees, 
supervisors, managers and units dem-
onstrating superior accomplishments 
in EEO. 

[66 FR 20564, Apr. 23, 2001, as amended at 69 
FR 62173, Oct. 22, 2004] 

§ 7.15 Responsibilities of managers 
and supervisors. 

All managers and supervisors of the 
Department are responsible for: 

(a) Removing barriers to EEO and en-
suring that EEO standards are accom-
plished in their areas of responsibility; 

(b) Evaluating and documenting sub-
ordinate managers and supervisors on 
their performance of EEO/ADR respon-
sibilities; 

(c) Encouraging and taking positive 
steps to ensure respect for and accept-
ance of minorities, women and persons 
with disabilities, veterans and others 
of diverse characteristics in the work-
force; 

(d) Ensuring the non-discriminatory 
treatment of all employees and for pro-
viding full and fair opportunity for all 
employees in obtaining employment 
and career advancement, including sup-
port for ADR, the Upward Mobility 
Program, the Mentoring Program and 
the implementation of Individual De-
velopment Plans; 

(e) Encouraging and authorizing staff 
participation in the various Diversity 
Program observances and training op-
portunities; 

(f) Being proactive in addressing 
EEO/ADR issues, and maintaining 
work environments that encourage and 
support complaint avoidance through 
sound management and personnel prac-
tices; 

(g) Resolving complaints of discrimi-
nation early in the EEO process either 
independently, or through the use of 
ADR techniques; 

(h) Making reasonable accommoda-
tions to the known physical and men-
tal limitations of applicants and em-
ployees with disabilities when those ac-
commodations can be made without 
undue hardship on the business of the 
Department; 

(i) Attending mandatory annual su-
pervisory and management training; 
and 

(j) Adhering to and implementing the 
Department’s policy on religious ac-
commodations. 

[66 FR 20564, Apr. 23, 2001, as amended at 69 
FR 62174, Oct. 22, 2004] 

§ 7.16 Responsibilities of employees. 
All employees of the Department are 

responsible for: 
(a) Being informed as to the Depart-

ment’s EEO/ADR programs; 
(b) Adopting an attitude of full ac-

ceptance and respect for minorities, fe-
males, persons with disabilities, vet-
erans and others of diverse characteris-
tics in the workforce, and support for 
and participation in ADR; 

(c) Providing equality of treatment 
and service to all persons with whom 
they come in contact in carrying out 
their job responsibilities; 

(d) Providing assistance to super-
visors and managers in carrying out 
their responsibilities in the EEO/ADR 
programs; and 

(e) Cooperating during EEO inves-
tigations and throughout the entire 
EEO ADR process. 

[66 FR 20564, Apr. 23, 2001, as amended at 69 
FR 62174, Oct. 22, 2004] 

PRE-COMPLAINT PROCESSING 

§ 7.25 Pre-complaint processing. 
(a) An ‘‘aggrieved person’’ must re-

quest counseling in accordance with 29 
CFR 1614.105(a). The aggrieved person 
must initiate contact with an EEO 
Counselor within 45 days of the date of 
the matter alleged to be discrimina-
tory or, in the case of a personnel ac-
tion, within 45 days of the effective 
date of the action. EEOC’s regulation 
at 29 CFR 1614.105 shall govern the De-
partment’s pre-complaint processing. 

(b) The Department or the EEOC 
shall extend the 45-day time limit in 
paragraph (a) of this section when the 
individual shows that the individual 
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was not notified of the time limits and 
was not otherwise aware of them, that 
the individual did not know and rea-
sonably should not have known that 
the discriminatory matter or personnel 
action occurred, that despite due dili-
gence the individual was prevented by 
circumstances beyond the individual’s 
control from contacting the EEO Coun-
selor within the time limits, or for 
other reasons considered sufficient by 
the ODEEO or the EEOC. 

(c) At the initial counseling session, 
EEO Counselors must advise individ-
uals, in writing, of their rights and re-
sponsibilities, including: 

(1) The right to request a hearing and 
decision from an Administrative Judge 
of the EEOC or an immediate final de-
cision from the Department following 
an investigation in accordance with 29 
CFR 1614.108(f); 

(2) Election rights pursuant to 29 
CFR 1614.301 and 29 CFR 1614.302; 

(3) The right to file a notice of intent 
to sue pursuant to 29 CFR 1614.201(a) 
and a lawsuit under the ADEA instead 
of an administrative complaint of age 
discrimination under this subpart; 

(4) The duty to mitigate damages; 
(5) Relevant time frames; and 
(6) The requirement that only the 

claims raised in pre-complaint coun-
seling (or claims like or related to 
claims raised in pre-complaint coun-
seling) may be alleged in a subsequent 
complaint filed with the Department. 

§ 7.26 EEO Alternative Dispute Resolu-
tion Program. 

(a) The aggrieved person may elect to 
participate in the EEO ADR Program 
or the traditional EEO counseling pro-
cedures. When ADR is chosen, the EEO 
Counselor shall advise the aggrieved 
person that if the dispute is resolved 
during the ADR process, the terms of 
the agreement must be in writing and 
signed by both the aggrieved person 
and the appropriate Department rep-
resentative. The Director of EEO may 
execute ADR settlement agreements 
that are initiated in the EEO process. 
The EEO Counselor shall advise the ag-
grieved person that if no resolution is 
reached under the EEO ADR Program, 
or if the matter has not been resolved 
90 days from the initial contact with 
the EEO Office, the aggrieved person 

will receive a final interview and the 
notice of right to file a formal com-
plaint shall be issued by the EEO Coun-
selor. Nothing said or done during at-
tempts to resolve the complaint 
through ADR may be included in any 
EEO complaint (should ADR be unsuc-
cessful) nor can the ADR proceedings 
be disclosed. 

(b) In appropriate cases (as deter-
mined by the Director of EEO on a 
case-by-case basis), ADR is available 
during the formal complaint process. 
Participation in ADR at the formal 
complaint stage does not affect the 
normal processing of the formal com-
plaint, including the investigation. 
Should ADR be initiated at the formal 
complaint stage, the time period for 
processing the complaint may be ex-
tended by agreement for not more than 
90 days. If ADR does not resolve the 
issue(s), the complaint must be proc-
essed within the extended time period 
agreed upon by the parties, but no 
later than the 90th day. 

COMPLAINTS 

§ 7.30 Presentation of complaint. 
At any stage in the presentation of a 

complaint, including the counseling 
stage, the Complainant shall be free 
from restraint, interference, coercion, 
discrimination, or reprisal and shall 
have the right to be accompanied, rep-
resented, and advised by a representa-
tive of the Complainant’s own choos-
ing, except as limited by 29 CFR part 
1614. 

§ 7.31 Who may file a complaint, with 
whom filed, and time limits. 

(a) Who may file a complaint. Any ag-
grieved person (referred to elsewhere in 
this part as the Complainant in the for-
mal complaint stage) who has satisfied 
the requirements of § 7.25, may file a 
complaint, unless there is an executed 
settlement agreement or amended 
complaint of like or similar issues. The 
complaint must be filed with the Direc-
tor of EEO within 15 days of receipt of 
the notice of right to file a complaint 
issued by the EEO Counselor. The De-
partment may accept a complaint only 
if the Complainant has met the appro-
priate requirements of 29 CFR part 
1614. 
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(b) Filing and computation of time. (1) 
All time periods in this subpart stated 
in terms of days are calendar days un-
less otherwise stated. 

(2) A document shall be deemed time-
ly if the document is received or post-
marked before the expiration of the ap-
plicable filing period, or, in the absence 
of a legible postmark, if the document 
is received by mail within five days of 
the expiration of the applicable filing 
period. 

(3) The time limits in this part are 
subject to waiver, estoppel and equi-
table tolling. 

(4) The first day counted shall be the 
day after the event from which the 
time period begins to run and the last 
day of the period shall be included, un-
less the last day falls on a Saturday, 
Sunday or Federal holiday, in which 
case the period shall be extended to in-
clude the next business day. 

§ 7.32 Representation and official time. 
(a) At any stage in the processing of 

an EEO complaint, including the coun-
seling stage under 29 CFR 1614.105 and 
during participation in the EEO ADR 
Program, the Complainant shall have 
the right to be accompanied, rep-
resented, and advised by a representa-
tive of Complainant’s choice, except as 
limited by 29 CFR part 1614. 

(b) If the Complainant is an employee 
of the Department, the Complainant 
shall have a reasonable amount of offi-
cial time, if otherwise on duty, to pre-
pare the complaint and to respond to 
Department and EEOC requests for in-
formation if the Complainant is other-
wise in active duty status. If the Com-
plainant is an employee of the Depart-
ment and the Complainant designates 
another employee of the Department as 
the Complainant’s representative, the 
representative shall have a reasonable 
amount of official time, if otherwise on 
duty, to prepare the complaint and re-
spond to Department and EEOC re-
quests for information. 

(c) The Department is not obligated 
to change work schedules, incur over-
time wages, or pay travel expenses to 
facilitate the choice of a specific rep-
resentative or to allow the Complain-
ant and representative to confer. The 
Complainant and the Complainant’s 
representative, if employed by the De-

partment and otherwise in a pay sta-
tus, shall be on official time, regardless 
of their tour of duty, when their pres-
ence is authorized or required by the 
Department or the EEOC during the in-
vestigation, informal adjustment, or 
hearing on the complaint. 

(d) In cases where the representation 
of a Complainant or the Department 
would conflict with the official or col-
lateral duties of the representative, the 
EEOC or the Department may, after 
giving the representative an oppor-
tunity to respond, disqualify the rep-
resentative. 

(e) Unless the Complainant states 
otherwise in writing, after the Depart-
ment has received written notice of the 
name, address and telephone number of 
a representative for the Complainant, 
all official correspondence shall be 
with the representative with copies to 
the Complainant. When the Complain-
ant designates an attorney as rep-
resentative, service of all official cor-
respondence shall be made on the at-
torney and the Complainant, but time 
frames for receipt of materials shall be 
computed from the time of receipt by 
the attorney. The Complainant must 
serve all official correspondence on the 
designated representative of the De-
partment and shall notify the Depart-
ment of any changes of the representa-
tive and Complainant’s address. 

(f) The Complainant shall at all 
times be responsible for proceeding 
with the complaint and cooperating in 
the entire EEO complaint process, 
whether or not the Complainant has 
designated a representative. 

(g) Witnesses who are Federal em-
ployees, regardless of their tour of duty 
and regardless of whether they are em-
ployed by the Department or some 
other Federal agency, shall be in a 
duty status when their presence is au-
thorized or required by EEOC or De-
partment officials in connection with 
an EEO complaint. 

§ 7.33 Contents of the complaint. 

(a) Information to be included in com-
plaint. (1) The complaint filed should 
include the following information: 

(i) The specific claim or personnel 
matter which is alleged to be discrimi-
natory; 
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(ii) The date the act or matter oc-
curred; 

(iii) The protected basis or bases on 
which the alleged discrimination oc-
curred; 

(iv) Facts and other pertinent infor-
mation to support the claim(s) of dis-
crimination; and 

(v) The relief desired. 
(2) To expedite the processing of com-

plaints of discrimination, the Com-
plainant may use the HUD EEO–1 Com-
plaint Form to file the complaint. 

(b) Amendments. (1) A Complainant 
may amend a complaint at any time 
prior to the conclusion of the inves-
tigation to include issues or claims 
like or related to those raised in the 
complaint. After requesting a hearing, 
a Complainant may file a motion with 
the EEOC Administrative Judge to 
amend a complaint to include issues or 
claims like or related to those raised in 
the complaint. 

(2) The Department shall acknowl-
edge receipt of a complaint or an 
amendment to a complaint in writing 
and inform the Complainant of the 
date on which the complaint or amend-
ment was filed. The Department shall 
advise the Complainant in the ac-
knowledgment of the EEOC office and 
its address where a request for a hear-
ing shall be sent. Such acknowledg-
ment shall also advise the Complainant 
that: 

(i) The Complainant has the right to 
appeal the dismissal of or final action 
on a complaint; and 

(ii) The Department is required to 
conduct an impartial and appropriate 
investigation of the complaint within 
180 days of the filing of the complaint 
unless the parties agree in writing to 
extend the time period. When a com-
plaint has been amended, the Depart-
ment shall complete its investigation 
within the earlier of 180 days after the 
last amendment to the complaint or 
360 days after the filing of the original 
complaint, except that the Complain-
ant may request a hearing from an 
EEOC Administrative Judge on the 
consolidated complaints any time after 
180 days from the date of the first filed 
complaint. 

(c) Joint processing and consolidation. 
(1) Complaints of discrimination filed 
by two or more Complainants con-

sisting of substantially similar allega-
tions of discrimination or relating to 
the same matter may be consolidated 
by the Department or the EEOC for 
joint processing after appropriate noti-
fication to the parties. 

(2) Two or more complaints of dis-
crimination filed by the same Com-
plainant shall be consolidated by the 
Department for joint processing after 
appropriate notification to the Com-
plainant. When a complaint has been 
consolidated with one or more earlier 
filed complaints, the Department shall 
complete its investigation within the 
earlier of 180 days after the filing of the 
last complaint or 360 days after the fil-
ing of the original complaint, except 
that the Complainant may request a 
hearing from an EEOC Administrative 
Judge on the consolidated complaints 
any time after 180 days from the date 
of the first filed complaint. 

(3) EEOC Administrative Judges or 
the EEOC may, in their discretion, con-
solidate two or more complaints of dis-
crimination filed by the same Com-
plainant. 

(d) Class complaints—(1) Definitions. (i) 
A class is a group of employees, former 
employees or applicants for employ-
ment who, it is alleged, have been or 
are being adversely affected by the De-
partment’s personnel management pol-
icy or practice that discriminates 
against the group on the basis of their 
common race, color, religion, sex, na-
tional origin, age, disability, or in re-
prisal for participating in protected 
EEO activity or for opposing a practice 
made illegal under the EEO statutes. 

(ii) A class complaint is a written 
complaint of discrimination filed on 
behalf of a class by the agent of the 
class that satisfies the requirements of 
29 CFR 1614.204. 

(2) Pre-complaint processing. A current 
or former employee or applicant who 
wishes to file a class complaint must 
be counseled in accordance with 29 CFR 
1614.105. A Complainant may move for 
class certification at any reasonable 
point in the process when it becomes 
apparent that there are class implica-
tions to the claim raised in an indi-
vidual complaint. If a Complainant 
moves for class certification after com-
pleting the counseling process in 29 
CFR 1614.105, no additional counseling 
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is required. Class certification shall be 
denied by the EEOC Administrative 
Judge, when the Complainant has un-
duly delayed in moving for certifi-
cation. 

(3) Certification. Class complaints are 
certified by an EEOC Administrative 
Judge in accordance with the provi-
sions of 29 CFR 1614.204. 

(e) Mixed case complaints—(1) Defini-
tions. A mixed case complaint is a com-
plaint of employment discrimination 
filed with a Federal agency based on 
race, color, religion, sex, national ori-
gin, age, disability, or in reprisal for 
participating in protected EEO activity 
or for opposing a policy or practice 
made illegal by the EEO statutes, re-
lated to or stemming from an action 
that can be appealed to the Merit Sys-
tems Protection Board (MSPB). The 
complaint may contain only a claim of 
employment discrimination or the 
complaint may contain additional 
claims that the MSPB has jurisdiction 
to address. 

(2) Election. An aggrieved person may 
initially file a mixed case complaint 
with the Department pursuant to this 
section or an appeal on the same mat-
ter with the MSPB pursuant to 5 CFR 
1201.151, but not both. The Department 
shall inform every employee who is the 
subject of an action that is appealable 
to the MSPB and who has either orally 
or in writing raised the issue of dis-
crimination during the processing of 
the action of the right to file either a 
mixed case complaint with the Depart-
ment or to file a mixed case appeal 
with the MSPB. If a person files a 
mixed case appeal with the MSPB in-
stead of a mixed case complaint and 
the MSPB dismisses the appeal for ju-
risdictional reasons, the Department 
shall promptly notify the individual in 
writing of the right to contact an EEO 
counselor within 45 days of receipt of 
this notice and to file an EEO com-
plaint, subject to 29 CFR 1614.107. 

(3) Procedures for agency processing of 
mixed case complaints. When a complain-
ant elects to proceed initially under 29 
CFR part 1614, subpart C, rather than 
with the MSPB, the procedures in 29 
CFR part 1614, subpart A, shall govern 
the processing of the mixed case com-
plaint with the following exceptions: 

(i) At the time the Department ad-
vises a Complainant of the acceptance 
of a mixed case complaint, the Depart-
ment shall also advise the Complainant 
that: 

(A) If a final decision is not issued 
within 120 days of the date of filing of 
the mixed case complaint, the Com-
plainant may appeal the matter to the 
MSPB at any time thereafter as speci-
fied at 5 CFR 1201.154(b)(2) or may file 
a civil action as specified at 29 CFR 
1614.310(g), but not both; and 

(B) If the Complainant is dissatisfied 
with the Department’s final decision 
on the mixed case complaint, the Com-
plainant may appeal the matter to 
MSPB (not EEOC) within 30 days of re-
ceipt of the Department’s final deci-
sion; 

(ii) Upon completion of the investiga-
tion, the notice provided the Complain-
ant in accordance with 29 CFR 
1614.108(f) will advise the Complainant 
that a final decision will be issued 
within 45 days without a hearing; and 

(iii) At the time that the Department 
issues its final decision on a mixed case 
complaint, the Department shall advise 
the Complainant of the right to appeal 
the matter to the MSPB (not EEOC) 
within 30 days of receipt and of the 
right to file a civil action as provided 
at 29 CFR 1614.310(a). 

(4) Dismissal. The Department may 
dismiss a mixed case complaint for the 
reasons provided in, and under the con-
ditions prescribed in 29 CFR 1614.107. If 
MSPB’s Administrative Judge finds 
that MSPB does not have jurisdiction 
over the matter, the Department shall 
resume processing of the complaint as 
a non-mixed case EEO complaint. 

§ 7.34 Acceptability. 
(a) The Director of EEO shall deter-

mine whether a complaint comes with-
in the purview of 29 CFR part 1614 and 
shall advise the Complainant and Com-
plainant’s representative, if applicable, 
in writing of the acceptance or dis-
missal of the claims(s) of the com-
plaint. The Notice of Receipt is pro-
vided to the Complainant, Complain-
ant’s representative, if applicable, and 
to the organizational unit through the 
appropriate EEO Officer and DCM. 

(b) Dismissals of complaints are gov-
erned by the notice requirements and 
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procedures in 29 CFR 1614.106(e)(1) and 
29 CFR 1614.107. 

(c) Prior to a request for a hearing in 
a case, the Department shall dismiss 
an entire complaint for any of the rea-
sons provided in 29 CFR 1614.107(a)(1) 
through (9), including a complaint that 
alleges dissatisfaction with the proc-
essing of a previously filed complaint; 
or where the Department, strictly ap-
plying the criteria in EEOC decisions, 
finds that the complaint is part of a 
clear pattern of misuse of the EEO 
process for a purpose other than the 
prevention and elimination of employ-
ment discrimination. A clear pattern of 
misuse of the EEO process requires: 

(1) Evidence of multiple complaint 
filings; and 

(2) Claims that are similar or iden-
tical, lack specificity or involve mat-
ters previously resolved; or 

(3) Evidence of circumventing other 
administrative processes, retaliating 
against the Department’s in-house ad-
ministrative processes or overbur-
dening the EEO complaint system. 

(d) Where the Director of EEO be-
lieves that some, but not all, of the 
claims in a complaint should be dis-
missed for the reasons provided in this 
section and 29 CFR 1614.107(a)(1) 
through (9), the Department shall no-
tify the Complainant in writing of its 
determination, the rationale for that 
determination and that those claims 
will not be investigated, and shall 
place a copy of the notice in the inves-
tigative file. A determination under 29 
CFR 1614.107(b)(1) that some claims 
should be dismissed is reviewable by an 
EEOC Administrative Judge if a hear-
ing is requested on the remainder of 
the complaint, but is not appealable 
until final action is taken on the re-
mainder of the complaint. 

§ 7.35 Processing. 
(a) The Director of EEO will process 

complaints filed under 29 CFR part 1614 
for the Department with the assistance 
of the EEO Officer, DCM, the EEO 
Counselor and the full cooperation of 
all other Department managers, super-
visors and other employees. 

(b) The Director of EEO shall, in ac-
cordance with 29 CFR part 1614, provide 
for the development of an impartial 
and appropriate factual record upon 

which to make findings on the claims 
raised by the written complaint. An ap-
propriate factual record is one that al-
lows a reasonable fact finder to draw 
conclusions as to whether discrimina-
tion occurred. The person assigned to 
develop the factual record may use an 
exchange of letters or memoranda, in-
terrogatories, investigations, fact-find-
ing conferences or any other fact-find-
ing methods that efficiently and thor-
oughly address the matters at issue 
and is encouraged, in accordance with 
29 CFR 1614.108(b), to incorporate ADR 
techniques into the investigative ef-
forts in order to promote early resolu-
tion of complaints. 

(c) The Director of EEO will provide 
the Complainant and Complainant’s 
representative, if applicable, and the 
EEO Officer a copy of the record devel-
oped. Within 180 days from the filing of 
the complaint, or where a complaint 
was amended, within the earlier of 180 
days after the last amendment to the 
complaint or 360 days after the filing of 
the original complaint, within the time 
period contained in an order from the 
Office of Federal Operations on an ap-
peal from a dismissal, or within any pe-
riod of extension provided for in 29 CFR 
1614.108(f), the Department shall pro-
vide the Complainant with a copy of 
the investigative file, and shall notify 
the Complainant that, within 30 days 
of receipt of the investigative file, the 
Complainant has the right to request a 
hearing and decision from an EEOC Ad-
ministrative Judge or may request an 
immediate final decision pursuant to 29 
CFR 1614.110 from the Department. 

§ 7.36 Hearing. 

(a) Notification of right to request a 
hearing. The Director of EEO will no-
tify the Complainant, the General 
Counsel, EEO Officer, DCM and Com-
plainant’s representative, where appli-
cable, of the Complainant’s right to re-
quest an administrative hearing and 
decision before the EEOC or the De-
partment’s final decision and the time 
frames for executing the right to re-
quest an administrative hearing. Note: 
Where a mixed case complaint is filed, 
the Complainant has no right to a 
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hearing before an EEOC Administra-
tive Judge unless the MSPB has dis-
missed the mixed case complaint or ap-
peal for jurisdictional reasons. (See 29 
CFR 1614.302(2)(b).) 

(b) Requesting a hearing. Where the 
Complainant has received the notice 
required in § 7.35(c) and 29 CFR 
1614.108(f) or at any time after 180 days 
have elapsed from the filing of the 
complaint, the Complainant may re-
quest a hearing by submitting a writ-
ten request for a hearing directly to 
the EEOC office indicated in the De-
partment’s acknowledgment letter. 
The Complainant shall send a copy of 
the request for a hearing to the Depart-
ment’s EEO office. Within 15 days of re-
ceipt of a copy of complainant’s re-
quest for a hearing, or the docketing 
notice from the EEOC, whichever is 
earlier, the Director of EEO shall pro-
vide a copy of the complaint file to 
EEOC and, if not previously provided, 
to the Complainant, Complainant’s 
representative, if applicable, and the 
appropriate Office of General Counsel. 

(c) EEOC appointment of EEOC Admin-
istrative Judge. When a Complainant re-
quests a hearing, the EEOC shall ap-
point an EEOC Administrative Judge 
to conduct a hearing in accordance 
with this section. Upon appointment, 
the EEOC Administrative Judge shall 
assume full responsibility for the adju-
dication of the complaint, including 
overseeing the development of the 
record. Any hearing will be conducted 
by an EEOC Administrative Judge or 
hearing examiner with appropriate se-
curity clearances. 

(d) Dismissals. EEOC Administrative 
Judges may dismiss complaints pursu-
ant to 29 CFR 1614.107, on their own ini-
tiative, after notice to the parties, or 
upon the Department’s motion to dis-
miss a complaint. 

(e) Offer of resolution. Any time after 
the filing of the written complaint but 
not later than the date an EEOC Ad-
ministrative Judge is appointed to con-
duct a hearing, the Department may 
make an offer of resolution to a Com-
plainant who is represented by an at-
torney. 

(1) Any time after the parties have 
received notice that an EEOC Adminis-
trative Judge has been appointed to 
conduct a hearing, but not later than 

30 days prior to the hearing, the De-
partment may make an offer of resolu-
tion to the Complainant, whether rep-
resented by an attorney or not. 

(2) The offer of resolution shall be in 
writing and shall include a notice ex-
plaining the possible consequences of 
failing to accept the offer. The Depart-
ment’s offer, to be effective, must in-
clude attorney’s fees and costs and 
must specify any non-monetary relief. 

(3) With regard to monetary relief, 
the Department may make a lump sum 
offer covering all forms of monetary li-
ability, or the Department may itemize 
the amounts and types of monetary re-
lief being offered. 

(4) The Complainant shall have 30 
days from receipt of the offer of resolu-
tion to accept the offer of resolution. If 
the Complainant fails to accept an 
offer of resolution and the relief award-
ed in the EEOC Administrative Judge’s 
decision, the Department’s final deci-
sion, or the EEOC decision on appeal is 
not more favorable than the offer, 
then, except where the interest of jus-
tice would not be served, the Complain-
ant shall not receive payment from the 
Department of attorney’s fees or costs 
incurred after the expiration of the 30- 
day acceptance period. 

(5) An acceptance of an offer must be 
in writing and will be timely if post-
marked or received within the 30-day 
period. Where a Complainant fails to 
accept an offer of resolution, the De-
partment may make other offers of res-
olution and either party may seek to 
negotiate a settlement of the com-
plaint at any time. 

(f) Orders to produce evidence and fail-
ure to comply. (1) The Complainant, the 
Department, and any employee of the 
Department shall produce such docu-
mentary and testimonial evidence as 
the EEOC Administrative Judge deems 
necessary. The EEOC Administrative 
Judge shall serve all orders to produce 
evidence on both parties. 

(2) When the Complainant, or the 
agency against which a complaint is 
filed, or its employees fail without 
good cause shown to respond fully and 
in timely fashion to an order of an 
EEOC Administrative Judge, or re-
quests for the investigative file, for 
documents, records, comparative data, 
statistics, affidavits, or the attendance 
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of witness(es), the EEOC Administra-
tive Judge shall, in appropriate cir-
cumstances: 

(i) Draw an adverse inference that 
the requested information, or the testi-
mony of the requested witness, would 
have reflected unfavorably on the 
party refusing to provide the requested 
information; 

(ii) Consider the matters to which 
the requested information or testi-
mony pertains to be established in 
favor of the opposing party; 

(iii) Exclude other evidence offered 
by the party failing to produce the re-
quested information or witness; 

(iv) Issue a decision fully or partially 
in favor of the opposing party; or 

(v) Take such other actions as appro-
priate. 

(g) Discovery, conduct and record of 
hearing—(1) Discovery. The EEOC Ad-
ministrative Judge shall notify the 
parties of the right to seek discovery 
prior to the hearing and may issue 
such discovery orders as are appro-
priate. Unless the parties agree in writ-
ing concerning the methods and scope 
of discovery, the party seeking dis-
covery shall request authorization 
from the EEOC Administrative Judge 
prior to commencing discovery. Both 
parties are entitled to reasonable de-
velopment of evidence on matters rel-
evant to the issues raised in the com-
plaint, but the EEOC Administrative 
Judge may limit the quantity and tim-
ing of discovery. Evidence may be de-
veloped through interrogatories, depo-
sitions, and requests for admissions, 
stipulations or production of docu-
ments. Grounds for objection to pro-
ducing evidence shall be that the infor-
mation sought by either party is irrele-
vant, overburdensome, repetitious, or 
privileged. 

(2) Conduct of hearing. The Depart-
ment shall provide for the attendance 
at a hearing of all employees approved 
as witnesses by an EEOC Administra-
tive Judge. Attendance at hearings will 
be limited to persons determined by 
the EEOC Administrative Judge to 
have direct knowledge relating to the 
complaint. Hearings are part of the in-
vestigative process and are thus closed 
to the public. The EEOC Administra-
tive Judge shall have the power to reg-
ulate the conduct of a hearing, limit 

the number of witnesses where testi-
mony would be repetitious, and exclude 
any person from the hearing for con-
tumacious conduct or misbehavior that 
obstructs the hearing. The EEOC Ad-
ministrative Judge shall receive into 
evidence information or documents rel-
evant to the complaint. Rules of evi-
dence shall not be applied strictly, but 
the EEOC Administrative Judge shall 
exclude irrelevant or repetitious evi-
dence. The EEOC Administrative Judge 
or the Commission may refer to the 
Disciplinary Committee of the appro-
priate Bar Association any attorney or, 
upon reasonable notice and an oppor-
tunity to be heard, suspend or dis-
qualify from representing Complain-
ants or agencies in EEOC hearings any 
representative who refuses to follow 
the orders of an EEOC Administrative 
Judge, or who otherwise engages in im-
proper conduct. 

(3) Record of hearing. The hearing 
shall be recorded and the Department 
shall arrange and pay for verbatim 
transcripts. All documents submitted 
to, and accepted by, the EEOC Admin-
istrative Judge at the hearing shall be 
made part of the record of the hearing. 
If the Department submits a document 
that is accepted, the Department shall 
furnish a copy of the document to the 
Complainant. If the Complainant sub-
mits a document that is accepted, the 
EEOC Administrative Judge shall 
make the document available to the 
Department representative for repro-
duction. 

§ 7.37 Final action. 

(a) Department final decision without a 
hearing. The Director of EEO shall 
make the final decision for the Depart-
ment based on the record developed 
through the processing of the com-
plaint. The Director of EEO may con-
sult with the General Counsel, the As-
sistant Secretary of Administration, 
the Office of Human Resources, the 
EEO Officer, the DCM, the EEO Coun-
selor, other managers and supervisors, 
all designees and comparables, and all 
other persons the Director of EEO 
deems necessary. The decision, where 
appropriate, shall include the remedial 
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and corrective action necessary to en-
sure that the Department is in compli-
ance with the EEO statutes and to pro-
mote the Department’s policy of equal 
employment opportunity. When the 
Department dismisses an entire com-
plaint under 29 CFR 1614.107, receives a 
request for an immediate final decision 
or does not receive a reply to the no-
tice issued under 29 CFR 1614.108(f), the 
Department shall take final action by 
issuing a final decision. The final deci-
sion shall consist of findings by the De-
partment on the merits of each issue in 
the complaint, or, as appropriate, the 
rationale for dismissing any claims in 
the complaint and, when discrimina-
tion is found, appropriate remedies and 
relief in accordance with 29 CFR part 
1614, subpart E. The Department shall 
issue the final decision within 60 days 
of receiving notification that a Com-
plainant has requested an immediate 
decision from the Department, or with-
in 60 days of the end of the 30-day pe-
riod for the Complainant to request a 
hearing or an immediate final decision 
where the Complainant has not re-
quested either a hearing or a decision. 
The final action shall contain notice of 
the right to appeal the final action to 
the EEOC, the right to file a civil ac-
tion in federal district court, the name 
of the proper defendant in any such 
lawsuit and the applicable time limits 
for appeals and lawsuits. A copy of the 
Notice of Appeal Petition (EEOC Form 
573) shall be attached to the final ac-
tion. 

(b) Department final order after deci-
sion by EEOC Administrative Judge. 
When an EEOC Administrative Judge 
has issued a decision under 29 CFR 
1614.109 (b), (g) or (i), the Department 
shall take final action on the com-
plaint by issuing a final order within 40 
days of receipt of the hearing file and 
the EEOC Administrative Judge’s deci-
sion. The final order shall notify the 
Complainant whether or not the De-
partment will fully implement the de-
cision of the EEOC Administrative 
Judge and shall contain notice of the 
Complainant’s right to appeal to the 
EEOC, the right to file a civil action in 
federal district court, the name of the 
proper defendant in any such lawsuit 
and the applicable time limits for ap-
peals and lawsuits. If the final order 

does not fully implement the decision 
of the EEOC Administrative Judge, 
then the Department shall simulta-
neously file an appeal in accordance 
with 29 CFR 1614.403 and append a copy 
of the appeal to the final order. A copy 
of EEOC Form 573 shall be attached to 
the final order. 

(c) Decision and final order by EEOC 
Administrative Judge after hearing. Un-
less the EEOC Administrative Judge 
makes a written determination that 
good cause exists for extending the 
time for issuing a decision, an EEOC 
Administrative Judge shall issue a de-
cision on the complaint, and shall 
order appropriate remedies and relief 
where discrimination is found, within 
180 days of receipt by the EEOC Admin-
istrative Judge of the complaint file 
from the Department. The EEOC Ad-
ministrative Judge shall send copies of 
the hearing record, including the tran-
script, and the decision to the parties. 
If the Department does not issue a 
final order within 40 days of receipt of 
the EEOC Administrative Judge’s deci-
sion in accordance with 29 CFR 1614.110, 
then the decision of the EEOC Admin-
istrative Judge shall become the final 
action of the Department. 

(d) Decision and final order by EEOC 
Administrative Judge without hearing. (1) 
If a party believes that some or all ma-
terial facts are not in genuine dispute 
and there is no genuine issue as to 
credibility, the party may, at least 15 
days prior to the date of the hearing or 
at such earlier time as required by the 
EEOC Administrative Judge, file a 
statement with the EEOC Administra-
tive Judge prior to the hearing setting 
forth the fact or facts and referring to 
the parts of the record relied on to sup-
port the statement. The statement 
must demonstrate that there is no gen-
uine issue as to any such material fact. 
The party shall serve the statement on 
the opposing party. 

(2) The opposing party may file an 
opposition within 15 days of receipt of 
the statement in 29 CFR 1614.109(g)(1). 
The opposition may refer to the record 
in the case to rebut the statement that 
a fact is not in dispute or may file an 
affidavit stating that the party cannot, 
for reasons stated, present facts to op-
pose the request. After considering the 
submissions, the EEOC Administrative 
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Judge may order that discovery be per-
mitted on the fact or facts involved, 
limit the hearing to the issues remain-
ing in dispute, issue a decision without 
a hearing or make such other ruling as 
is appropriate. 

(3) If the EEOC Administrative Judge 
determines that some or all facts are 
not in genuine dispute, the EEOC Ad-
ministrative Judge may, after giving 
notice to the parties and providing 
them an opportunity to respond in 
writing within 15 days, issue an order 
limiting the scope of the hearing or 
issue a decision without holding a 
hearing. 

§ 7.38 Appeals. 
(a) Appeals to the EEOC. (1) A Com-

plainant may appeal the Department’s 
final action or dismissal of a com-
plaint. The regulations at 29 CFR part 
1614, subpart D, govern a Complain-
ant’s right of appeal. 

(2) The Department may appeal as 
provided in 29 CFR 1614.110(a). 

(3) A class agent or the Department 
may appeal an EEOC Administrative 
Judge’s decision accepting or dis-
missing all or part of a class com-
plaint; a class agent may appeal a final 
decision on a class complaint; a class 
member may appeal a final decision on 
a claim for individual relief under a 
class complaint; and a class member, a 
class agent or the Department may ap-
peal a final decision on a petition pur-
suant to 29 CFR 1614.204(g)(4). 

(b) Time limits for appeals to the EEOC. 
Appeals described in 29 CFR 1614.401 (a) 
and (c) must be filed within 30 days of 
Complainant’s receipt of the dismissal, 
final action or decision, or within 30 
days of receipt by the attorney of 
record, if represented. Appeals de-
scribed in 29 CFR 1614.401(b) must be 
filed within 40 days of receipt of the 
hearing file and decision. Where a Com-
plainant has notified the Director of 
EEO of alleged noncompliance with a 
settlement agreement in accordance 
with 29 CFR 1614.504, the Complainant 
may file an appeal 35 days after service 
of the allegations of noncompliance, 
but no later than 30 days after receipt 
of the Department’s determination. 

(c) How to appeal. (1) The Complain-
ant, the Department, a class agent, 
grievant or individual class claimant 

(referred to elsewhere in this part as 
the appellant) must file an appeal with 
the Director, Office of Federal Oper-
ations, Equal Employment Oppor-
tunity Commission, at P.O. Box 19848, 
Washington, DC 20036, or by personal 
delivery or facsimile. The appellant 
should use EEOC Form 573, Notice of 
Appeal/Petition, and should indicate 
what is being appealed. 

(2) The appellant shall furnish a copy 
of the appeal to the opposing party at 
the same time the appeal is filed with 
the EEOC. In or attached to the appeal 
to the EEOC, the appellant must cer-
tify the date and method by which 
service was made on the opposing 
party. 

(3) If an appellant does not file an ap-
peal within the time limits of this sec-
tion, the appeal shall be dismissed by 
the EEOC as untimely. 

(4) Any statement or brief on behalf 
of a Complainant in support of the ap-
peal must be submitted to the Office of 
Federal Operations within 30 days of 
filing the notice of appeal. Any state-
ment or brief on behalf of the Depart-
ment in support of its appeal must be 
submitted to the Office of Federal Op-
erations within 20 days of filing the no-
tice of appeal. The Office of Federal 
Operations will accept statements or 
briefs in support of an appeal by fac-
simile transmittal, provided they are 
no more than 10 pages long. 

(5) The Department must submit the 
complaint file to the Office of Federal 
Operations within 30 days of initial no-
tification that the Complainant has 
filed an appeal or within 30 days of sub-
mission of an appeal by the Depart-
ment. 

(6) The Department may be rep-
resented by the Office of General Coun-
sel in appeals before the Office of Fed-
eral Operations. 

(7) Any statement or brief in opposi-
tion to an appeal must be submitted to 
the EEOC and served on the opposing 
party within 30 days of receipt of the 
statement or brief supporting the ap-
peal, or, if no statement or brief sup-
porting the appeal is filed, within 60 
days of receipt of the appeal. The Of-
fice of Federal Operations will accept 
statements or briefs in opposition to an 
appeal by facsimile provided they are 
no more than 10 pages long. 
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(d) Request for reconsideration. A deci-
sion issued under paragraph (a) of 
§ 1614.405 is final within the meaning of 
29 CFR 1614.407 unless the EEOC recon-
siders the case. A party may request 
reconsideration within 30 days of re-
ceipt of a decision of the EEOC, which 
the EEOC in its discretion may grant, 
if the party demonstrates that: 

(1) The appellate decision involved a 
clearly erroneous interpretation of ma-
terial fact or law; or 

(2) The decision will have a substan-
tial impact on the policies, practices or 
operations of the Department. 

OTHER COMPLAINT AND APPEAL 
PROCEDURES 

§ 7.39 Negotiated grievance, MSPB ap-
peal and administrative grievance 
procedures. 

(a) Negotiated grievance procedure. An 
aggrieved person covered by a collec-
tive bargaining agreement that per-
mits allegations of discrimination to 
be raised in a negotiated grievance pro-
cedure can file a complaint under these 
procedures or a negotiated grievance, 
but not both. An election to proceed 
under this section is indicated only by 
the filing of a written complaint. An 
election to proceed under a negotiated 
grievance procedure is indicated by the 
filing of a timely grievance. (See 29 
CFR 1614.301.) 

(b) MSPB appeal procedure—(1) Who 
can file appeal and when. An aggrieved 
person alleging discrimination on basis 
of race, color, religion, sex, national 
origin, age or reprisal because of par-
ticipation in related to or stemming 
from an action that can be appealed to 
the MSPB can file a complaint under 
these procedures, or an appeal with the 
MSPB, but not both. Whichever is filed 
first, the complaint or the appeal, is 
considered an election to proceed in 
that forum. (See 29 CFR 1614.302 
through 29 CFR 1614.309.) 

(2) Right to file civil action about MSPB 
appeal or decision. The procedures of 
this section are governed by 29 CFR 
§ 1614.310. 

(3) MSPB appeal rights. The provisions 
of 29 CFR part 1614, subpart C, shall 
govern MSPB appeal rights. 

(c) Administrative grievance proce-
dure—(1) Grievance. A request by an 
employee, or by a group of employees 

acting as individuals, for personal re-
lief in a matter of concern or dis-
satisfaction related to employment 
with the Department and over which 
the Department has control, including 
an allegation of coercion, reprisal or 
retaliation. The range of matters is 
limited to those for which no other 
means of administrative review is pro-
vided. 

(2) Covered employee. Any non-bar-
gaining unit employee, including a 
former employee or applicant for whom 
a remedy can be provided. 

(3) Responsibilities of participants in 
the grievance procedure. Each employee 
has the responsibility for making a 
maximum effort to achieve informal 
settlement of a personal grievance. 

(4) Grievance requirements. The proce-
dures, responsibilities and processes to 
be followed by an employee wishing to 
file an administrative grievance are 
found in HUD Handbook 771.2 REV–2, 
Administrative Grievances. 

REMEDIES, ENFORCEMENT AND 
COMPLIANCE 

§ 7.40 Remedies and enforcement. 

(a) Remedies and relief. When the De-
partment, or the EEOC, in an indi-
vidual case of discrimination, finds 
that a current or former employee or 
applicant has been discriminated 
against, the Department shall provide 
full relief in accordance with 29 CFR 
1614.501. 

(b) Attorney’s fees and costs. In a deci-
sion or final action, the Department, 
EEOC Administrative Judge or the 
EEOC may award the applicant or cur-
rent or former employee reasonable at-
torney’s fees (including expert witness 
fees) and other costs incurred in the 
processing of the complaint. 

(1) Full relief in Title VII and Reha-
bilitation Act cases may include com-
pensatory damages, an award of attor-
ney’s fees (including expert witness 
fees) and costs when requested and 
verified, in accordance with the re-
quirements of 29 CFR 1614.501(e). 

(2) Time period and persons covered. 
Attorney’s fees shall be paid for serv-
ices performed by an attorney after the 
filing of a written complaint, provided 
that the attorney provides reasonable 
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notice of representation to the Depart-
ment, EEOC Administrative Judge or 
EEOC, except that fees are allowable 
for a reasonable period of time prior to 
the notification of representation for 
any services performed in reaching a 
determination to represent the Com-
plainant. The Department is not re-
quired to pay attorney’s fees for serv-
ices performed during the pre-com-
plaint process, except that fees are al-
lowable when the EEOC affirms on ap-
peal an EEOC Administrative Judge’s 
decision finding discrimination after 
the Department takes final action by 
not implementing an EEOC Adminis-
trative Judge’s decision or when the 
parties agree the Department will pay 
for attorney’s fees for pre-complaint 
representation. 

(c) Notice of representation. Written 
submissions to the Department that 
are signed by the representative shall 
be deemed to constitute notice of rep-
resentation. 

(d) Nonattorney fees and costs. Re-
porter, witness, printing and other re-
lated fees and costs may be awarded, in 
accordance with 29 CFR 
1614.501(e)(1)(iii) and 1614.501(e)(2)(ii)(C). 

§ 7.41 Compliance with EEOC final de-
cisions. 

(a) Relief ordered in a final EEOC de-
cision is mandatory and binding on the 
Department except as provided in this 
section. The Department’s failure to 
implement ordered relief shall be sub-
ject to judicial enforcement, as speci-
fied in 29 CFR 1614.503(g). 

(b) Notwithstanding paragraph (a) of 
this section, when the Department re-
quests reconsideration and the case in-
volves removal, separation, or suspen-
sion continuing beyond the date of the 
request for reconsideration, and when 
the decision orders retroactive restora-
tion, the Department shall comply 
with the decision to the extent of the 
temporary or conditional restoration 
of the employee to duty status in the 
position specified by the EEOC, pend-
ing the outcome of the Department’s 
request for reconsideration. 

(1) Service under the temporary or 
conditional restoration provisions of 
paragraph (b) of this section shall be 
credited toward the completion of a 
probationary or trial period, eligibility 

for a within-grade increase, or the com-
pletion of the service requirement for 
career tenure, if the EEOC upholds its 
decision after reconsideration. 

(2) When the Department requests re-
consideration, the Department may 
delay the payment of any amounts or-
dered to be paid to the Complainant 
until after the request for reconsider-
ation is resolved. If the Department 
delays payment of any amount pending 
the outcome of the request to recon-
sider and the resolution of the request 
requires the Department to make the 
payment, then the Department shall 
pay interest from the date of the origi-
nal appellate decision until payment is 
made. 

(3) The Department shall notify the 
EEOC and the employee in writing at 
the same time the Department re-
quests reconsideration that the relief 
the Department provides is temporary 
or conditional and, if applicable, that 
the Department will delay the payment 
of any amounts owed but will pay in-
terest as specified in paragraph (b)(2) of 
this section. Failure of the Department 
to provide notification will result in 
the dismissal of the Department’s re-
quest. 

(4) When no request for reconsider-
ation is filed or when a request for re-
consideration is denied, the Depart-
ment shall provide the relief ordered 
and there is no further right to delay 
implementation of the ordered relief. 
The relief shall be provided in full not 
later than 60 days after receipt of the 
final decision, unless otherwise ordered 
in the decision. 

§ 7.42 Enforcement of EEOC final deci-
sions. 

(a) Petition for enforcement. A Com-
plainant may petition the EEOC for en-
forcement of a decision issued under 
the EEOC’s appellate jurisdiction. The 
petition shall be submitted to the Of-
fice of Federal Operations. The petition 
shall specifically provide the reasons 
that led the Complainant to believe 
that the Department is not complying 
with the decision. 

(b) Referral to the EEOC. Where the 
Director, Office of Federal Operations, 
is unable to obtain satisfactory compli-
ance with the final decision, the Direc-
tor shall submit appropriate findings 
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and recommendations for enforcement 
to the EEOC, or, as directed by the 
EEOC, refer the matter to another ap-
propriate Department. 

(c) EEOC notice to show cause. The 
EEOC may issue a notice to the Sec-
retary that the Department has failed 
to comply with a decision and to show 
cause why there is noncompliance. 
Such notice may request the head of 
the Department or a representative to 
appear before the EEOC or to respond 
to the notice in writing with adequate 
evidence of compliance or with compel-
ling reasons for non-compliance. 

(d) Notification to complainant of com-
pletion of administrative efforts. Where 
the EEOC has determined that the De-
partment is not complying with a prior 
decision, or where the Department has 
failed or refused to submit any re-
quired report of compliance, the EEOC 
shall notify the Complainant of the 
right to file a civil action for enforce-
ment of the decision pursuant to title 
VII, the ADEA, the Equal Pay Act or 
the Rehabilitation Act and to seek ju-
dicial review of the Department’s re-
fusal to implement the ordered relief in 
accordance with the Administrative 
Procedure Act (5 U.S.C. 701 et seq.), and 
the mandamus statute (28 U.S.C. 1361), 
or to commence new proceedings in ac-
cordance with the appropriate statutes. 

§ 7.43 Settlement agreements. 
(a) The Department shall make rea-

sonable efforts to voluntarily settle 
complaints of discrimination as early 
as possible in, and throughout, the ad-
ministrative processing of complaints, 
including the pre-complaint counseling 
stage. These efforts shall include ADR. 
Any settlement reached shall: 

(1) Be in writing; 
(2) Identify the claims resolved; 
(3) Be signed by both parties and/or 

their designees; and 
(4) Otherwise comply with 29 CFR 

part 1614. 
(b) Any settlement agreement know-

ingly and voluntarily agreed to by the 
parties, reached at any stage of the 
complaint process, shall be binding on 
both parties. Final action that has not 
been the subject of an appeal or civil 
action shall be binding on the Depart-
ment. If the Complainant believes that 
the Department has failed to comply 

with the terms of a settlement agree-
ment or decision, the Complainant 
shall notify the Director of EEO, in 
writing, of the alleged noncompliance 
within 30 days of when the Complain-
ant knew or should have known of the 
alleged noncompliance. The Complain-
ant may request that the terms of the 
settlement agreement be specifically 
implemented or, alternatively, that the 
complaint be reinstated for further 
processing from the point processing 
ceased. 

(c) The Department shall resolve the 
matter and respond to the Complain-
ant, in writing. If the Department has 
not responded to the Complainant, in 
writing, or if the Complainant is not 
satisfied with the Department’s at-
tempt to resolve the matter, the Com-
plainant may appeal to the EEOC for a 
determination as to whether the De-
partment has complied with the terms 
of the settlement agreement or final 
decision. The Complainant may file 
such an appeal 35 days after the Com-
plainant has served the Department 
with the allegations of noncompliance, 
but must file an appeal within 30 days 
of the Complainant’s receipt of the De-
partment’s determination. The Com-
plainant must serve a copy of the ap-
peal on the Department and the De-
partment may submit a response to the 
EEOC within 30 days of receiving no-
tice of the appeal. 

§ 7.44 Interim relief. 
(a) When the Department appeals and 

the case involves removal, separation, 
or suspension continuing beyond the 
date of the appeal, and when the EEOC 
Administrative Judge’s decision orders 
retroactive restoration, the Depart-
ment shall comply with the decision to 
the extent of the temporary or condi-
tional restoration of the employee to 
duty status in the position specified in 
the decision, pending the outcome of 
the Department appeal. The employee 
may decline the offer of interim relief. 

(b) Service under the temporary or 
conditional restoration provisions of 
paragraph (a) of this section shall be 
credited toward the completion of a 
probationary or trial period, eligibility 
for a within-grade increase, or the com-
pletion of the service requirement for 
career tenure, if the EEOC upholds the 
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decision on appeal. Such service shall 
not be credited toward the completion 
of any applicable probationary or trial 
period or the completion of the service 
requirement for career tenure, if the 
EEOC reverses the decision on appeal. 

(c) When the Department appeals, the 
Department may delay the payment of 
any amount, other than prospective 
pay and benefits, ordered to be paid to 
the Complainant until after the appeal 
is resolved. If the Department delays 
payment of any amount pending the 
outcome of the appeal and the resolu-
tion of the appeal requires the Depart-
ment to make the payment, then the 
Department shall pay interest from the 
date of the original decision until pay-
ment is made. 

(d) The Department shall notify the 
EEOC and the employee in writing at 
the same time the Department appeals 
that the relief the Department provides 
is temporary or conditional and, if ap-
plicable, that the Department will 
delay the payment of any amounts 
owed but will pay interest as specified 
in paragraph (c) of this section. Failure 
of the Department to provide notifica-
tion will result in the dismissal of the 
Department’s appeal. 

(e) The Department may, by notice 
to the Complainant, decline to return 
the Complainant to the Complainant’s 
place of employment if the Department 
determines that the return or presence 
of the Complainant will be unduly dis-
ruptive to the work environment. How-
ever, prospective pay and benefits must 
be provided. The determination not to 
return the Complainant to the Com-
plainant’s place of employment is not 
reviewable. A grant of interim relief 
does not insulate a Complainant from 
subsequent disciplinary or adverse ac-
tion. 

(f) If the Department files an appeal 
and has not provided required interim 
relief, the Complainant may request 
dismissal of the Department’s appeal. 
Any such request must be filed with 
the Office of Federal Operations within 
25 days of the date of service of the De-
partment’s appeal. A copy of the re-
quest must be served on the Depart-
ment at the same time the request is 
filed with EEOC. The Department may 
respond with evidence and argument to 
the Complainant’s request to dismiss 

within 15 days of the date of service of 
the request. 

STATISTICS AND REPORTING 
REQUIREMENTS 

§ 7.45 EEO group statistics and re-
ports. 

(a) The Department shall establish a 
system to collect and maintain accu-
rate employment information on the 
race, national origin, sex, and dis-
ability of all its employees and appli-
cants in accordance with 29 CFR 
1614.601 through 29 CFR 1614.602, and 
the Department shall report to the 
EEOC on employment by race, national 
origin, sex, and disability, in the form 
and at such times as the EEOC may re-
quire. 

(b) The Department shall report to 
the EEOC information concerning pre- 
complaint counseling and the status, 
processing and disposition of com-
plaints under this part, at such times 
and in such manner as the EEOC pre-
scribes. 

(c) The Department shall advise the 
EEOC whenever the Department is 
served with a Federal court complaint 
based upon a complaint that is pending 
on appeal at the EEOC. 

(d) The Department shall submit an-
nual written national equal employ-
ment opportunity plans of action for 
the review and approval of the EEOC. 
Plans shall be submitted in a format 
prescribed by the EEOC and in accord-
ance with 29 CFR 1614.602. 

[66 FR 20564, Apr. 23, 2001, as amended at 69 
FR 62174, Oct. 22, 2004] 

Subpart B [Reserved] 

PART 8—NONDISCRIMINATION 
BASED ON HANDICAP IN FEDER-
ALLY ASSISTED PROGRAMS AND 
ACTIVITIES OF THE DEPARTMENT 
OF HOUSING AND URBAN DE-
VELOPMENT 

Subpart A—General Provisions 

Sec. 
8.1 Purpose. 
8.2 Applicability. 
8.3 Definitions. 
8.4 Discrimination prohibited. 
8.5 [Reserved] 
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8.6 Communications. 

Subpart B—Employment 

8.10 General prohibitions against employ-
ment discrimination. 

8.11 Reasonable accommodation. 
8.12 Employment criteria. 
8.13 Preemployment inquiries. 

Subpart C—Program Accessibility 

8.20 General requirement concerning pro-
gram accessibility. 

8.21 Non-housing facilities. 
8.22 New construction—housing facilities. 
8.23 Alterations of existing housing facili-

ties. 
8.24 Existing housing programs. 
8.25 Public housing and multi-family Indian 

housing. 
8.26 Distribution of accessible dwelling 

units. 
8.27 Occupancy of accessible dwelling units. 
8.28 Housing certificate and housing vouch-

er programs. 
8.29 Homeownership programs (sections 

235(i) and 235(j), Turnkey III and Indian 
housing mutual self-help programs). 

8.30 Rental rehabilitation program. 
8.31 Historic properties. 
8.32 Accessibility standards. 
8.33 Housing adjustments. 

Subpart D—Enforcement 

8.50 Assurances required. 
8.51 Self-evaluation. 
8.52 Remedial and affirmative action. 
8.53 Designation of responsible employee 

and adoption of grievance procedures. 
8.54 Notice. 
8.55 Compliance information. 
8.56 Conduct of investigations. 
8.57 Procedure for effecting compliance. 
8.58 Hearings. 

AUTHORITY: 29 U.S.C. 794; 42 U.S.C. 3535(d) 
and 5309. 

SOURCE: 53 FR 20233, June 2, 1988, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 8.1 Purpose. 
(a) The purpose of this part is to ef-

fectuate section 504 of the Rehabilita-
tion Act of 1973, as amended (29 U.S.C 
794), to the end that no otherwise 
qualified individual with handicaps in 
the United States shall, solely by rea-
son of his or her handicap, be excluded 
from the participation in, be denied the 
benefits of, or be subjected to discrimi-
nation under any program or activity 

receiving Federal financial assistance 
from the Department of Housing and 
Urban Development. This part also im-
plements section 109 of the Housing 
and Community Development Act of 
1974, as amended (42 U.S.C. 5309). This 
part does not effectuate section 504 as 
it applies to any program or activity 
conducted by the Department. Compli-
ance with this part does not assure 
compliance with requirements for ac-
cessibility by physically-handicapped 
persons imposed under the Architec-
tural Barriers Act of 1968 (42 U.S.C. 
4151–4157; 24 CFR part 40). 

(b) The policies and standards for 
compliance established by this part are 
established in contemplation of, and 
with a view to enforcement through, 
the Department’s administration of 
programs or activities receiving Fed-
eral financial assistance and the ad-
ministrative procedures described in 
subparts D and E (including, without 
limitation, judicial enforcement under 
§ 8.57(a)). 

§ 8.2 Applicability. 
This part applies to all applicants 

for, and recipients of, HUD assistance 
in the operation of programs or activi-
ties receiving such assistance. Such as-
sistance includes, but is not limited to, 
that which is listed in appendix A of 
this part. 

§ 8.3 Definitions. 
As used in this part: 
Accessible, when used with respect to 

the design, construction, or alteration 
of a facility or a portion of a facility 
other than an individual dwelling unit, 
means that the facility or portion of 
the facility when designed, constructed 
or altered, can be approached, entered, 
and used by individuals with physical 
handicaps. The phrase accessible to and 
usable by is synonomous with acces-
sible. 

Accessible, when used with respect to 
the design, construction, or alteration 
of an individual dwelling unit, means 
that the unit is located on an acces-
sible route and when designed, con-
structed, altered or adapted can be ap-
proached, entered, and used by individ-
uals with physical handicaps. A unit 
that is on an accessible route and is 
adaptable and otherwise in compliance 
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with the standards set forth in § 8.32 is 
accessible within the meaning of this 
paragraph. When a unit in an existing 
facility which is being made accessible 
as a result of alterations is intended 
for use by a specific qualified indi-
vidual with handicaps (e.g., a current 
occupant of such unit or of another 
unit under the control of the same re-
cipient, or an applicant on a waiting 
list), the unit will be deemed accessible 
if it meets the requirements of applica-
ble standards that address the par-
ticular disability or impairment of 
such person. 

Accessible route means a continuous 
unobstructed path connecting acces-
sible elements and spaces in a building 
or facility that complies with the space 
and reach requirements of applicable 
standards prescribed by § 8.32. An acces-
sible route that serves only accessible 
units occupied by persons with hearing 
or vision impairments need not comply 
with those requirements intended to ef-
fect accessibility for persons with mo-
bility impairments. 

Adaptability means the ability of cer-
tain elements of a dwelling unit, such 
as kitchen counters, sinks, and grab 
bars, to be added to, raised, lowered, or 
otherwise altered, to accommodate the 
needs of persons with or without handi-
caps, or to accommodate the needs of 
persons with different types or degrees 
of disability. For example, in a unit 
adaptable for a hearing-impaired per-
son, the wiring for visible emergency 
alarms may be installed but the alarms 
need not be installed until such time as 
the unit is made ready for occupancy 
by a hearing-impaired person. 

Alteration means any change in a fa-
cility or its permanent fixtures or 
equipment. It includes, but is not lim-
ited to, remodeling, renovation, reha-
bilitation, reconstruction, changes or 
rearrangements in structural parts and 
extraordinary repairs. It does not in-
clude normal maintenance or repairs, 
reroofing, interior decoration, or 
changes to mechanical systems. 

Applicant for assistance means one 
who submits an application, request, 
plan, or statement required to be ap-
proved by a Department official or by a 
primary recipient as a condition of eli-
gibility for Federal financial assist-

ance. An application means such a re-
quest, plan or statement. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking 
skills to have an equal opportunity to 
participate in, and enjoy the benefits 
of, programs or activities receiving 
Federal financial assistance. For exam-
ple, auxiliary aids for persons with im-
paired vision may include readers, 
Brailled materials, audio recordings, 
and other similar services and devices. 
Auxiliary aids for persons with im-
paired hearing may include telephone 
handset amplifiers, telephones compat-
ible with hearing aids, telecommuni-
cation devices for deaf persons (TDD’s), 
interpreters, notetakers, written mate-
rials, and other similar services and de-
vices. 

Department or HUD means the De-
partment of Housing and Urban Devel-
opment. 

Facility means all or any portion of 
buildings, structures, equipment, 
roads, walks, parking lots, rolling 
stock or other real or personal prop-
erty or interest in the property. 

Federal financial assistance means any 
assistance provided or otherwise made 
available by the Department through 
any grant, loan, contract or any other 
arrangement, in the form of: 

(a) Funds; 
(b) Services of Federal personnel; or 
(c) Real or personal property or any 

interest in or use of such property, in-
cluding: 

(1) Transfers or leases of the property 
for less than fair market value or for 
reduced consideration; and 

(2) Proceeds from a subsequent trans-
fer or lease of the property if the Fed-
eral share of its fair market value is 
not returned to the Federal Govern-
ment. 

Federal financial assistance includes 
community development funds in the 
form of proceeds from loans guaranteed 
under section 108 of the Housing and 
Community Development Act of 1974, 
as amended, but does not include as-
sistance made available through direct 
Federal procurement contracts or pay-
ments made under these contracts or 
any other contract of insurance or 
guaranty. 
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Handicap means any condition or 
characteristic that renders a person an 
individual with handicaps. 

Historic preservation programs or activi-
ties means programs or activities re-
ceiving Federal financial assistance 
that have preservation of historic prop-
erties as a primary purpose. 

Historic properties means those prop-
erties that are listed or are eligible for 
listing in the National Register of His-
toric Places, or such properties des-
ignated as historic under a statute of 
the appropriate State or local govern-
ment body. 

Individual with handicaps means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities; has a 
record of such an impairment; or is re-
garded as having such an impairment. 
For purposes of employment, this term 
does not include: Any individual who is 
an alcoholic or drug abuser whose cur-
rent use of alcohol or drugs prevents 
the individual from performing the du-
ties of the job in question, or whose 
employment, by reason of current alco-
hol or drug abuse, would constitute a 
direct threat to property or the safety 
of others; or any individual who has a 
currently contagious disease or infec-
tion and who, by reason of such disease 
or infection, would constitute a direct 
threat to the health or safety of other 
individuals or who, by reason of the 
currently contagious disease or infec-
tion, is unable to perform the duties of 
the job. For purposes of other programs 
and activities, the term does not in-
clude any individual who is an alco-
holic or drug abuser whose current use 
of alcohol or drugs prevents the indi-
vidual from participating in the pro-
gram or activity in question, or whose 
participation, by reason of such cur-
rent alcohol or drug abuse, would con-
stitute a direct threat to property or 
the safety of others. As used in this 
definition, the phrase: 

(a) Physical or mental impairment in-
cludes: 

(1) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 

digestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or 

(2) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term physical or mental 
impairment includes, but is not limited 
to, such diseases and conditions as or-
thopedic, visual, speech and hearing 
impairments, cerebral palsy, autism, 
epilepsy, muscular dystrophy, multiple 
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, drug addiction and alcoholism. 

(b) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing, 
hearing, speaking, breathing, learning 
and working. 

(c) Has a record of such an impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activi-
ties. 

(d) Is regarded as having an impairment 
means: 

(1) Has a physical or mental impair-
ment that does not substantially limit 
one or more major life activities but 
that is treated by a recipient as consti-
tuting such a limitation; 

(2) Has a physical or mental impair-
ment that substantially limits one or 
more major life activities only as a re-
sult of the attitudes of others toward 
such impairment; or 

(3) Has none of the impairments de-
fined in paragraph (a) of this section 
but is treated by a recipient as having 
such an impairment. 

Multifamily housing project means a 
project containing five or more dwell-
ing units. 

Primary recipient means a person, 
group, organization, State or local unit 
of government that is authorized or re-
quired to extend Federal financial as-
sistance to another recipient for the 
purpose of carrying out a program or 
activity. 

Program or activity means all of the 
operations of: 

(a)(1) A department, agency, special 
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or 
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(2) The entity of such State or local 
government that distributes such as-
sistance and each such department or 
agency (and each other State or local 
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment; 

(b)(1) A college, university, or other 
post-secondary institution, or a public 
system of higher education; or 

(2) A local educational agency (as de-
fined in section 198(a)(10) of the Ele-
mentary and Secondary Education Act 
of 1965), system of vocational edu-
cation, or other school system; 

(c)(1) An entire corporation, partner-
ship, or other private organization, or 
an entire sole proprietorship— 

(i) If assistance is extended to such 
corporation, partnership, private orga-
nization, or sole proprietorship as a 
whole; or 

(ii) Which is principally engaged in 
the business of providing education, 
health care, housing, social services, or 
parks and recreation; or 

(2) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any 
other corporation, partnership, private 
organization, or sole proprietorship; or 

(d) Any other entity which is estab-
lished by two or more of the entities 
described in paragraphs (a), (b), or (c) 
of this section; 
any part of which is extended Federal 
financial assistance. 

Project means the whole of one or 
more residential structures and appur-
tenant structures, equipment, roads, 
walks, and parking lots which are cov-
ered by a single contract for Federal fi-
nancial assistance or application for 
assistance, or are treated as a whole 
for processing purposes, whether or not 
located on a common site. 

Qualified individual with handicaps 
means: 

(a) With respect to employment, an 
individual with handicaps who, with 
reasonable accommodation, can per-
form the essential functions of the job 
in question; and 

(b) With respect to any non-employ-
ment program or activity which re-
quires a person to perform services or 
to achieve a level of accomplishment, 

an individual with handicaps who 
meets the essential eligibility require-
ments and who can achieve the purpose 
of the program or activity without 
modifications in the program or activ-
ity that the recipient can demonstrate 
would result in a fundamental alter-
ation in its nature; or 

(c) With respect to any other non-em-
ployment program or activity, an indi-
vidual with handicaps who meets the 
essential eligibility requirements for 
participation in, or receipt of benefits 
from, that program or activity. Essen-
tial eligibility requirements include stat-
ed eligibility requirements such as in-
come as well as other explicit or im-
plicit requirements inherent in the na-
ture of the program or activity, such as 
requirements that an occupant of mul-
tifamily housing be capable of meeting 
the recipient’s selection criteria and be 
capable of complying with all obliga-
tions of occupancy with or without 
supportive services provided by persons 
other than the recipient. For example, 
a chronically mentally ill person whose 
particular condition poses a significant 
risk of substantial interference with 
the safety or enjoyment of others or 
with his or her own health or safety in 
the absence of necessary supportive 
services may be qualified for occupancy 
in a project where such supportive 
services are provided by the recipient 
as part of the assisted program. The 
person may not be qualified for a 
project lacking such services. 

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency, 
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended for any 
program or activity directly or 
through another recipient, including 
any successor, assignee, or transferee 
of a recipient, but excluding the ulti-
mate beneficiary of the assistance. An 
entity or person receiving housing as-
sistance payments from a recipient on 
behalf of eligible families under a hous-
ing assistance payments program or a 
voucher program is not a recipient or 
subrecipient merely by virtue of re-
ceipt of such payments. 
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Replacement cost of the completed facil-
ity means the current cost of construc-
tion and equipment for a newly con-
structed housing facility of the size 
and type being altered. Construction 
and equipment costs do not include the 
cost of land, demolition, site improve-
ments, non-dwelling facilities and ad-
ministrative costs for project develop-
ment activities. 

Secretary means the Secretary of 
Housing and Urban Development. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973, as amended, 
29 U.S.C. 794, as it applies to programs 
or activities receiving Federal finan-
cial assistance. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

[53 FR 20233, June 2, 1988; 54 FR 8188, Feb. 27, 
1989] 

§ 8.4 Discrimination prohibited. 
(a) No qualified individual with 

handicaps shall, solely on the basis of 
handicap, be excluded from participa-
tion in, be denied the benefits of, or 
otherwise be subjected to discrimina-
tion under any program or activity 
that receives Federal financial assist-
ance from the Department. 

(b)(1) A recipient, in providing any 
housing, aid, benefit, or service in a 
program or activity that receives Fed-
eral financial assistance from the De-
partment may not, directly or through 
contractual, licensing, or other ar-
rangements, solely on the basis of 
handicap: 

(i) Deny a qualified individual with 
handicaps the opportunity to partici-
pate in, or benefit from, the housing, 
aid, benefit, or service; 

(ii) Afford a qualified individual with 
handicaps an opportunity to partici-
pate in, or benefit from, the housing, 
aid, benefit, or service that is not equal 
to that afforded to others; 

(iii) Provide a qualified individual 
with handicaps with any housing, aid, 
benefit, or service that is not as effec-
tive in affording the individual an 
equal opportunity to obtain the same 
result, to gain the same benefit, or to 
reach the same level of achievement as 
that provided to others; 

(iv) Provide different or separate 
housing, aid, benefits, or services to in-
dividuals with handicaps or to any 
class of individuals with handicaps 
from that provided to others unless 
such action is necessary to provide 
qualified individuals with handicaps 
with housing, aid, benefits, or services 
that are as effective as those provided 
to others. 

(v) Aid or perpetuate discrimination 
against a qualified individual with 
handicaps by providing significant as-
sistance to an agency, organization, or 
person that discriminates on the basis 
of handicap in providing any housing, 
aid, benefit, or service to beneficiaries 
in the recipient’s federally assisted 
program or activity; 

(vi) Deny a qualified individual with 
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards; 

(vii) Deny a dwelling to an otherwise 
qualified buyer or renter because of a 
handicap of that buyer or renter or a 
person residing in or intending and eli-
gible to reside in that dwelling after it 
is sold, rented or made available; or 

(viii) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by other 
qualified individuals receiving the 
housing, aid, benefit, or service. 

(2) For purposes of this part, housing, 
aids, benefits, and services, to be equal-
ly effective, are not required to 
produce the identical result or level of 
achievement for individuals with 
handicaps and non-handicapped per-
sons, but must afford individuals with 
handicaps equal opportunity to obtain 
the same result, to gain the same ben-
efit, or to reach the same level of 
achievement. 

(3) A recipient may not deny a quali-
fied individual with handicaps the op-
portunity to participate in any feder-
ally assisted program or activity that 
is not separate or different despite the 
existence of permissibly separate or 
different programs or activities. 

(4) In any program or activity receiv-
ing Federal financial assistance from 
the Department, a recipient may not, 
directly or through contractual or 
other arrangements, utilize criteria or 
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methods of administration the purpose 
or effect of which would: 

(i) Subject qualified individuals with 
handicaps to discrimination solely on 
the basis of handicap; 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of the recipient’s federally assisted 
program or activity for qualified indi-
viduals with a particular handicap in-
volved in the program or activity, un-
less the recipient can demonstrate that 
the criteria or methods of administra-
tion are manifestly related to the ac-
complishment of an objective of a pro-
gram or activity; or 

(iii) Perpetuate the discrimination of 
another recipient if both recipients are 
subject to common administrative con-
trol or are agencies of the same State. 

(5) In determining the site or loca-
tion of a federally assisted facility, an 
applicant for assistance or a recipient 
may not make selections the purpose 
or effect of which would: 

(i) Exclude qualified individuals with 
handicaps from, deny them the benefits 
of, or otherwise subject them to dis-
crimination under, any program or ac-
tivity that receives Federal financial 
assistance from the Department, or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of the program or activity with respect 
to qualified individuals with handicaps. 

(6) As used in this section, the hous-
ing, aid, benefit, or service provided 
under a program or activity receiving 
Federal financial assistance includes 
any housing, aid, benefit, or service 
provided in or through a facility that 
has been constructed, altered, leased or 
rented, or otherwise acquired, in whole 
or in part, with Federal financial as-
sistance. 

(c)(1) Non-handicapped persons may 
be excluded from the benefits of a pro-
gram if the program is limited by Fed-
eral statute or executive order to indi-
viduals with handicaps. A specific class 
of individuals with handicaps may be 
excluded from a program if the pro-
gram is limited by Federal statute or 
Executive order to a different class of 
individuals. 

(2) Certain Department programs op-
erate under statutory definitions of 
handicapped person that are more re-
strictive than the definition of indi-

vidual with handicaps contained in § 8.3 
(see appendix B). Those definitions are 
not superseded or otherwise affected by 
this regulation. 

(d) Recipients shall administer pro-
grams and activities receiving Federal 
financial assistance in the most inte-
grated setting appropriate to the needs 
of qualified individuals with handicaps. 

(e) The obligation to comply with 
this part is not obviated or alleviated 
by any State or local law or other re-
quirement that, based on handicap, im-
poses inconsistent or contradictory 
prohibitions or limits upon the eligi-
bility of qualified individuals with 
handicaps to receive services or to 
practice any occupation or profession. 

(f) The enumeration of specific forms 
of prohibited discrimination in para-
graphs (b) through (e) of this section 
does not limit the general prohibition 
in paragraph (a) of this section. 

[53 FR 20233, June 2, 1988; 53 FR 28115, July 
26, 1988] 

§ 8.5 [Reserved] 

§ 8.6 Communications. 
(a) The recipient shall take appro-

priate steps to ensure effective commu-
nication with applicants, beneficiaries, 
and members of the public. 

(1) The recipient shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with handicaps 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity receiving Federal financial as-
sistance. 

(i) In determining what auxiliary 
aids are necessary, the recipient shall 
give primary consideration to the re-
quests of the individual with handi-
caps. 

(ii) The recipient is not required to 
provide individually prescribed devices, 
readers for personal use or study, or 
other devices of a personal nature. 

(2) Where a recipient communicates 
with applicants and beneficiaries by 
telephone, telecommunication devices 
for deaf persons (TDD’s) or equally ef-
fective communication systems shall 
be used. 

(b) The recipient shall adopt and im-
plement procedures to ensure that in-
terested persons (including persons 
with impaired vision or hearing) can 
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obtain information concerning the ex-
istence and location of accessible serv-
ices, activities, and facilities. 

(c) This section does not require a re-
cipient to take any action that the re-
cipient can demonstrate would result 
in a fundamental alteration in the na-
ture of a program or activity or in 
undue financial and administrative 
burdens. If an action would result in 
such an alteration or burdens, the re-
cipient shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with handi-
caps receive the benefits and services 
of the program or activity receiving 
HUD assistance. 

Subpart B—Employment 

§ 8.10 General prohibitions against em-
ployment discrimination. 

(a) No qualified individual with 
handicaps shall, solely on the basis of 
handicap, be subjected to discrimina-
tion in employment under any program 
or activity that receives Federal finan-
cial assistance from the Department. 

(b) A recipient may not limit, seg-
regate, or classify applicants or em-
ployees in any way that adversely af-
fects their opportunities or status be-
cause of handicap. 

(c) The prohibition against discrimi-
nation in employment applies to the 
following activities: 

(1) Recruitment, advertising, and the 
processing of applications for employ-
ment; 

(2) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return 
from layoff, injury or illness, and rehir-
ing; 

(3) Rates of pay or any other form of 
compensation and changes in com-
pensation; 

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression, 
and seniority lists; 

(5) Leaves of absence, sick leave, or 
any other leave; 

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient; 

(7) Selection and financial support 
for training, including apprenticeship, 
professional meetings, conferences, and 
other related activities, and selection 
for leaves of absence for training; 

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and 

(9) Any other term, condition, or 
privilege of employment. 

(d) A recipient may not participate in 
a contractual or other relationship 
that has the effect of subjecting quali-
fied applicants with handicaps or em-
ployees with handicaps to discrimina-
tion prohibited by this subpart. The re-
lationships referred to in this para-
graph (d) include relationships with 
employment and referral agencies, 
labor unions, organizations providing 
or administering fringe benefits to em-
ployees of the recipient, and organiza-
tions providing training and appren-
ticeship programs. 

§ 8.11 Reasonable accommodation. 

(a) A recipient shall make reasonable 
accommodation to the known physical 
or mental limitations of an otherwise 
qualified applicant with handicaps or 
employee with handicaps, unless the 
recipient can demonstrate that the ac-
commodation would impose an undue 
hardship on the operation of its pro-
gram. 

(b) Reasonable accommodation may 
include: 

(1) Making facilities used by employ-
ees accessible to and usable by individ-
uals with handicaps and 

(2) Job restructuring, job relocation, 
part-time or modified work schedules, 
acquisitions or modification of equip-
ment or devices, the provision of read-
ers or interpreters, and other similar 
actions. 

(c) In determining, under paragraph 
(a) of this section, whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s 
program, factors to be considered in-
clude: 

(1) The overall size of the recipient’s 
program with respect to number of em-
ployees, number and type of facilities, 
and size of budget; 

(2) The type of the recipient’s oper-
ation, including the composition and 
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structure of the recipient’s workforce; 
and 

(3) The nature and cost of the accom-
modation needed. 

(d) A recipient may not deny any em-
ployment opportunity to a qualified 
handicapped employee or applicant if 
the basis for the denial is the need to 
make reasonable accommodation to 
the physical or mental limitations of 
the employee or applicant. 

§ 8.12 Employment criteria. 
(a) A recipient may not use any em-

ployment test or other selection cri-
terion that screens out or tends to 
screen out individuals with handicaps 
or any class of individuals with handi-
caps unless: 

(1) The recipient demonstrates that 
the test score or other selection cri-
terion, as used by the recipient, is job- 
related for the position in question; 
and 

(2) The appropriate HUD official dem-
onstrates that alternative job-related 
tests or criteria that tend to screen out 
fewer individuals with handicaps are 
unavailable. 

(b) A recipient shall select and ad-
minister tests concerning employment 
to ensure that, when administered to 
an applicant or employee who has a 
handicap that impairs sensory, man-
ual, or speaking skills, the test results 
accurately reflect the applicant’s or 
employee’s job skills, aptitude, or 
whatever other factor the test purports 
to measure, rather than the applicant’s 
or employee’s impaired sensory, man-
ual, or speaking skills (except where 
those skills are the factors that the 
test purports to measure). 

§ 8.13 Preemployment inquiries. 
(a) Except as provided in paragraphs 

(b) and (c) of this section, a recipient 
may not make a preemployment in-
quiry or conduct a preemployment 
medical examination of an applicant to 
determine whether the applicant is an 
individual with handicaps or the na-
ture or severity of a handicap. A recipi-
ent may, however, make preemploy-
ment inquiry into an applicant’s abil-
ity to perform job-related functions. 

(b) When a recipient is undertaking 
affirmative action efforts, voluntary or 
otherwise, the recipient may invite ap-

plicants for employment to indicate 
whether and to what extent they are 
handicapped, if the following condi-
tions are met: 

(1) The recipient states clearly on 
any written questionnaire used for this 
purpose, or makes clear orally if no 
written questionnaire is used, that the 
information requested is intended for 
use solely in connection with its reme-
dial action obligations, or its vol-
untary or affirmative action efforts; 
and 

(2) The recipient states clearly that 
the information is being requested on a 
voluntary basis, that it will be kept 
confidential (as provided in paragraph 
(d) of this section), that refusal to pro-
vide the information will not subject 
the applicant or employee to any ad-
verse treatment, and that the informa-
tion will be used only in accordance 
with this part. 

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an 
offer of employment on the results of a 
medical examination conducted before 
the employee’s entrance on duty if all 
entering employees in that category of 
job classification must take such an 
examination regardless of handicap, 
and the results of such examination are 
used only in accordance with the re-
quirements of this part. 

(d) Information obtained under this 
section concerning the medical condi-
tion or history of the applicant is to be 
collected and maintained on separate 
forms that are accorded confidentiality 
as medical records, except that: 

(1) Supervisors and managers may be 
informed of restrictions on the work or 
duties of individuals with handicaps 
and informed of necessary accommoda-
tions; 

(2) First aid and safety personnel 
may be informed if the condition might 
require emergency treatment; and 

(3) Government officials inves-
tigating compliance with section 504 
shall be provided relevant information 
upon request. 

Subpart C—Program Accessibility 
§ 8.20 General requirement concerning 

program accessibility. 
Except as otherwise provided in 

§§ 8.21(c)(1), 8.24(a), 8.25, and 8.31, no 
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qualified individual with handicaps 
shall, because a recipient’s facilities 
are inaccessible to or unusable by indi-
viduals with handicaps, be denied the 
benefits of, be excluded from participa-
tion in, or otherwise be subjected to 
discrimination under any program or 
activity that receives Federal financial 
assistance. 

§ 8.21 Non-housing facilities. 
(a) New construction. New non-hous-

ing facilities shall be designed and con-
structed to be readily accessible to and 
usable by individuals with handicaps. 

(b) Alterations to facilities. Alterations 
to existing non-housing facilities shall, 
to the maximum extent feasible, be 
made to be readily accessible to and us-
able by individuals with handicaps. For 
purposes of this paragraph, the phrase 
to the maximum extent feasible shall not 
be interpreted as requiring that a re-
cipient make a non-housing facility, or 
element thereof, accessible if doing so 
would impose undue financial and ad-
ministrative burdens on the operation 
of the recipient’s program or activity. 

(c) Existing non-housing facilities—(1) 
General. A recipient shall operate each 
non-housing program or activity re-
ceiving Federal financial assistance so 
that the program or activity, when 
viewed in its entirety, is readily acces-
sible to and usable by individuals with 
handicaps. This paragraph does not— 

(i) Necessarily require a recipient to 
make each of its existing non-housing 
facilities accessible to and usable by 
individuals with handicaps; 

(ii) In the case of historic preserva-
tion programs or activities, require the 
recipient to take any action that would 
result in a substantial impairment of 
significant historic features of an his-
toric property; or 

(iii) Require a recipient to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of its program or activity or 
in undue financial and administrative 
burdens. If an action would result in 
such an alteration or such burdens, the 
recipient shall take any action that 
would not result in such an alteration 
or such burdens but would nevertheless 
ensure that individuals with handicaps 
receive the benefits and services of the 
program or activity. 

(2) Methods—(i) General. A recipient 
may comply with the requirements of 
this section in its programs and activi-
ties receiving Federal financial assist-
ance through such means as location of 
programs or services to accessible fa-
cilities or accessible portions of facili-
ties, assignment of aides to bene-
ficiaries, home visits, the addition or 
redesign of equipment (e.g., appliances 
or furnishings) changes in management 
policies or procedures, acquisition or 
construction of additional facilities, or 
alterations to existing facilities on a 
selective basis, or any other methods 
that result in making its program or 
activity accessible to individuals with 
handicaps. A recipient is not required 
to make structural changes in existing 
facilities where other methods are ef-
fective in achieving compliance with 
this section. In choosing among avail-
able methods for meeting the require-
ments of this section, the recipient 
shall give priority to those methods 
that offer programs and activities to 
qualified individuals with handicaps in 
the most integrated setting appro-
priate. 

(ii) Historic preservation programs or 
activities. In meeting the requirements 
of § 8.21(c) in historic preservation pro-
grams or activities, a recipient shall 
give priority to methods that provide 
physical access to individuals with 
handicaps. In cases where a physical al-
teration to an historic property is not 
required because of § 8.21(c)(1)(ii) or 
(iii), alternative methods of achieving 
program accessibility include using 
audio-visual materials and devices to 
depict those portions of an historic 
property that cannot otherwise be 
made accessible; assigning persons to 
guide individuals with handicaps into 
or through portions of historic prop-
erties that cannot otherwise be made 
accessible; or adopting other innova-
tive methods. 

(3) Time period for compliance. The re-
cipient shall comply with the obliga-
tions established under this section 
within sixty days of July 11, 1988, ex-
cept that where structural changes in 
facilities are undertaken, such changes 
shall be made within three years of 
July 11, 1988, but in any event as expe-
ditiously as possible. 
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(4) Transition plan. If structural 
changes to non-housing facilities will 
be undertaken to achieve program ac-
cessibility, a recipient shall develop, 
within six months of July 11, 1988, a 
transition plan setting forth the steps 
necessary to complete such changes. 
The plan shall be developed with the 
assistance of interested persons, in-
cluding individuals with handicaps or 
organizations representing individuals 
with handicaps. A copy of the transi-
tion plan shall be made available for 
public inspection. The plan shall, at a 
minimum— 

(i) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its programs or activities 
to individuals with handicaps; 

(ii) Describe in details the methods 
that will be used to make the facilities 
accessible; 

(iii) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; 

(iv) Indicate the official responsible 
for implementation of the plan; and 

(v) Identify the persons or groups 
with whose assistance the plan was 
prepared. 

(Approved by the Office of Management and 
Budget under control number 2529–0034) 

[53 FR 20233, June 2, 1988; 53 FR 28115, July 
26, 1988, as amended at 54 FR 37645, Sept. 12, 
1989] 

§ 8.22 New construction—housing fa-
cilities. 

(a) New multifamily housing projects 
(including public housing and Indian 
housing projects as required by § 8.25) 
shall be designed and constructed to be 
readily accessible to and usable by in-
dividuals with handicaps. 

(b) Subject to paragraph (c) of this 
section, a minimum of five percent of 
the total dwelling units or at least one 
unit in a multifamily housing project, 
whichever is greater, shall be made ac-
cessible for persons with mobility im-
pairments. A unit that is on an acces-
sible route and is adaptable and other-
wise in compliance with the standards 
set forth in § 8.32 is accessible for pur-
poses of this section. An additional two 

percent of the units (but not less than 
one unit) in such a project shall be ac-
cessible for persons with hearing or vi-
sion impairments. 

(c) HUD may prescribe a higher per-
centage or number than that pre-
scribed in paragraph (b) of this section 
for any area upon request therefor by 
any affected recipient or by any State 
or local government or agency thereof 
based upon demonstration to the rea-
sonable satisfaction of HUD of a need 
for a higher percentage or number, 
based on census data or other available 
current data (including a currently ef-
fective Housing Assistance Plan or 
Comprehensive Homeless Assistance 
Plan), or in response to evidence of a 
need for a higher percentage or number 
received in any other manner. In re-
viewing such request or otherwise as-
sessing the existence of such needs, 
HUD shall take into account the ex-
pected needs of eligible persons with 
and without handicaps. 

[53 FR 20233, June 2, 1988, as amended at 56 
FR 920, Jan. 9, 1991] 

§ 8.23 Alterations of existing housing 
facilities. 

(a) Substantial alteration. If alter-
ations are undertaken to a project (in-
cluding a public housing project as re-
quired by § 8.25(a)(2)) that has 15 or 
more units and the cost of the alter-
ations is 75 percent or more of the re-
placement cost of the completed facil-
ity, then the provisions of § 8.22 shall 
apply. 

(b) Other alterations. (1) Subject to 
paragraph (b)(2) of this section, alter-
ations to dwelling units in a multi-
family housing project (including pub-
lic housing) shall, to the maximum ex-
tent feasible, be made to be readily ac-
cessible to and usable by individuals 
with handicaps. If alterations of single 
elements or spaces of a dwelling unit, 
when considered together, amount to 
an alteration of a dwelling unit, the en-
tire dwelling unit shall be made acces-
sible. Once five percent of the dwelling 
units in a project are readily accessible 
to and usable by individuals with mo-
bility impairments, then no additional 
elements of dwelling units, or entire 
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dwelling units, are required to be ac-
cessible under this paragraph. Alter-
ations to common areas or parts of fa-
cilities that affect accessibility of ex-
isting housing facilities shall, to the 
maximum extent feasible, be made to 
be accessible to and usable by individ-
uals with handicaps. For purposes of 
this paragraph, the phrase to the max-
imum extent feasible shall not be inter-
preted as requiring that a recipient (in-
cluding a PHA) make a dwelling unit, 
common area, facility or element 
thereof accessible if doing so would im-
pose undue financial and administra-
tive burdens on the operation of the 
multifamily housing project. 

(2) HUD may prescribe a higher per-
centage or number than that pre-
scribed in paragraph (b)(1) of this sec-
tion for any area upon request therefor 
by any affected recipient or by any 
State or local government or agency 
thereof based upon demonstration to 
the reasonable satisfaction of HUD of a 
need for a higher percentage or num-
ber, based on census data or other 
available current data (including a cur-
rently effective Housing Assistance 
Plan or Comprehensive Homeless As-
sistance Plan), or in response to evi-
dence of a need for a higher percentage 
or number received in any other man-
ner. In reviewing such request or other-
wise assessing the existence of such 
needs, HUD shall take into account the 
expected needs of eligible persons with 
and without handicaps. 

§ 8.24 Existing housing programs. 
(a) General. A recipient shall operate 

each existing housing program or ac-
tivity receiving Federal financial as-
sistance so that the program or activ-
ity, when viewed in its entirety, is 
readily accessible to and usable by in-
dividuals with handicaps. This para-
graph does not— 

(1) Necessarily require a recipient to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with handicaps; 

(2) Require a recipient to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of its program or activity or 
in undue financial and administrative 
burdens. If an action would result in 
such an alteration or such burdens, the 

recipient shall take any action that 
would not result in such an alteration 
or such burdens but would nevertheless 
ensure that individuals with handicaps 
receive the benefits and services of the 
program or activity. 

(b) Methods. A recipient may comply 
with the requirements of this section 
through such means as reassignment of 
services to accessible buildings, assign-
ment of aides to beneficiaries, provi-
sion of housing or related services at 
alternate accessible sites, alteration of 
existing facilities and construction of 
new facilities, or any other methods 
that result in making its programs or 
activities readily accessible to and usa-
ble by individuals with handicaps. A re-
cipient is not required to make struc-
tural changes in existing housing fa-
cilities where other methods are effec-
tive in achieving compliance with this 
section or to provide supportive serv-
ices that are not part of the program. 
In choosing among available methods 
for meeting the requirements of this 
section, the recipient shall give pri-
ority to those methods that offer pro-
grams and activities to qualified indi-
viduals with handicaps in the most in-
tegrated setting appropriate. 

(c) Time period for compliance. The re-
cipient shall comply with the obliga-
tions established under this section 
within sixty days of July 11, 1988 except 
that— 

(1) In a public housing program where 
structural changes in facilities are un-
dertaken, such changes shall be made 
within the timeframes established in 
§ 8.25(c). 

(2) In other housing programs, where 
structural changes in facilities are un-
dertaken, such changes shall be made 
within three years of July 11, 1988, but 
in any event as expeditiously as pos-
sible. 

(d) Transition plan and time period for 
structural changes. Except as provided 
in § 8.25(c), in the event that structural 
changes to facilities will be undertaken 
to achieve program accessibility, a re-
cipient shall develop, within six 
months of July 11, 1988, a transition 
plan setting forth the steps necessary 
to complete such changes. The plan 
shall be developed with the assistance 
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of interested persons, including indi-
viduals with handicaps or organiza-
tions representing individuals with 
handicaps. A copy of the transition 
plan shall be made available for public 
inspection. The plan shall, at a min-
imum— 

(1) Identify physical obstacles in the 
recipient’s facilities that limit the ac-
cessibility of its programs or activities 
to individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; 

(4) Indicate the official responsible 
for implementation of the plan; and 

(5) Identify the persons or groups 
with whose assistance the plan was 
prepared. 

(Approved by the Office of Management and 
Budget under control number 2529–0034) 

[53 FR 20233, June 2, 1988; 53 FR 28115, July 
26, 1988, as amended at 54 FR 37645, Sept. 12, 
1989] 

§ 8.25 Public housing and multi-family 
Indian housing. 

(a) Development and alteration of pub-
lic housing and multi-family Indian hous-
ing. (1) The requirements of § 8.22 shall 
apply to all newly constructed public 
housing and multi-family Indian hous-
ing. 

(2) The requirements of § 8.23 shall 
apply to public housing and multi-fam-
ily Indian housing developed through 
rehabilitation and to the alteration of 
public housing and multi-family Indian 
housing. 

(3) In developing public housing and 
multi-family Indian housing through 
the purchase of existing properties 
PHAs and IHAs shall give priority to 
facilities which are readily accessible 
to and usable by individuals with 
handicaps. 

(b) Existing public housing and multi- 
family Indian housing—general. The re-
quirements of § 8.24(a) shall apply to 
public housing and multi-family Indian 
housing programs. 

(c) Existing public housing and multi- 
family Indian housing—needs assessment 
and transition plan. As soon as possible, 
each PHA (for the purpose of this para-
graph, this includes an Indian Housing 
Authority) shall assess, on a PHA-wide 
basis, the needs of current tenants and 
applicants on its waiting list for acces-
sible units and the extent to which 
such needs have not been met or can-
not reasonably be met within four 
years through development, alterations 
otherwise contemplated, or other pro-
grams administered by the PHA (e.g., 
Section 8 Moderate Rehabilitation or 
Section 8 Existing Housing or Housing 
Vouchers). If the PHA currently has no 
accessible units or if the PHA or HUD 
determines that information regarding 
the availability of accessible units has 
not been communicated sufficiently so 
that, as a result, the number of eligible 
qualified individuals with handicaps on 
the waiting list is not fairly represent-
ative of the number of such persons in 
the area, the PHA’s assessment shall 
include the needs of eligible qualified 
individuals with handicaps in the area. 
If the PHA determines, on the basis of 
such assessment, that there is no need 
for additional accessible dwelling units 
or that the need is being or will be met 
within four years through other means, 
such as new construction, Section 8 or 
alterations otherwise contemplated, no 
further action is required by the PHA 
under this paragraph. If the PHA deter-
mines, on the basis of its needs assess-
ment, that alterations to make addi-
tional units accessible must be made so 
that the needs of eligible qualified indi-
viduals with handicaps may be accom-
modated proportionally to the needs of 
non-handicapped individuals in the 
same categories, then the PHA shall 
develop a transition plan to achieve 
program accessibility. The PHA shall 
complete the needs assessment and 
transition plan, if one is necessary, as 
expeditiously as possible, but in any 
event no later than two years after 
July 11, 1988. The PHA shall complete 
structural changes necessary to 
achieve program accessibility as soon 
as possible but in any event no later 
than four years after July 11, 1988. The 
Assistant Secretary for Fair Housing 
and Equal Opportunity and the Assist-
ant Secretary for Public and Indian 
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Housing may extend the four year pe-
riod for a period not to exceed two 
years, on a case-by-case determination 
that compliance within that period 
would impose undue financial and ad-
ministrative burdens on the operation 
of the recipient’s public housing and 
multi-family Indian housing program. 
The Secretary or the Undersecretary 
may further extend this time period in 
extraordinary circumstances, for a pe-
riod not to exceed one year. The plan 
shall be developed with the assistance 
of interested persons including individ-
uals with handicaps or organizations 
representing individuals with handi-
caps. A copy of the needs assessment 
and transition plan shall be made 
available for public inspection. The 
transition plan shall, at a minimum— 

(1) Identify physical obstacles in the 
PHA’s facilities (e.g., dwelling units 
and common areas) that limit the ac-
cessibility of its programs or activities 
to individuals with handicaps; 

(2) Describe in detail the methods 
that will be used to make the PHA’s fa-
cilities accessible. A PHA may, if nec-
essary, provide in its plan that it will 
seek HUD approval, under 24 CFR part 
968, of a comprehensive modernization 
program to meet the needs of eligible 
individuals with handicaps; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
of the transition plan is longer than 
one year, identify steps that will be 
taken during each year of the transi-
tion period; 

(4) Indicate the official responsible 
for implementation of the plan; and 

(5) Identify the persons or groups 
with whose assistance the plan was 
prepared. 

(Approved by the Office of Management and 
Budget under control number 2529–0034) 

[53 FR 20233, June 2, 1988, as amended at 54 
FR 37645, Sept. 12, 1989; 56 FR 920, Jan. 9, 
1991] 

§ 8.26 Distribution of accessible dwell-
ing units. 

Accessible dwelling units required by 
§ 8.22, 8.23, 8.24 or 8.25 shall, to the max-
imum extent feasible and subject to 
reasonable health and safety require-
ments, be distributed throughout 
projects and sites and shall be avail-

able in a sufficient range of sizes and 
amenities so that a qualified individual 
with handicaps’ choice of living ar-
rangements is, as a whole, comparable 
to that of other persons eligible for 
housing assistance under the same pro-
gram. This provision shall not be con-
strued to require provision of an eleva-
tor in any multifamily housing project 
solely for the purpose of permitting lo-
cation of accessible units above or 
below the accessible grade level. 

§ 8.27 Occupancy of accessible dwell-
ing units. 

(a) Owners and managers of multi-
family housing projects having acces-
sible units shall adopt suitable means 
to assure that information regarding 
the availability of accessible units 
reaches eligible individuals with handi-
caps, and shall take reasonable non-
discriminatory steps to maximize the 
utilization of such units by eligible in-
dividuals whose disability requires the 
accessibility features of the particular 
unit. To this end, when an accessible 
unit becomes vacant, the owner or 
manager before offering such units to a 
non-handicapped applicant shall offer 
such unit: 

(1) First, to a current occupant of an-
other unit of the same project, or com-
parable projects under common con-
trol, having handicaps requiring the 
accessibility features of the vacant 
unit and occupying a unit not having 
such features, or, if no such occupant 
exists, then 

(2) Second, to an eligible qualified ap-
plicant on the waiting list having a 
handicap requiring the accessibility 
features of the vacant unit. 

(b) When offering an accessible unit 
to an applicant not having handicaps 
requiring the accessibility features of 
the unit, the owner or manager may re-
quire the applicant to agree (and may 
incorporate this agreement in the 
lease) to move to a non-accessible unit 
when available. 

§ 8.28 Housing certificate and housing 
voucher programs. 

(a) In carrying out the requirements 
of this subpart, a recipient admin-
istering a Section 8 Existing Housing 
Certificate program or a housing 
voucher program shall: 
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(1) In providing notice of the avail-
ability and nature of housing assist-
ance for low-income families under 
program requirements, adopt suitable 
means to assure that the notice 
reaches eligible individuals with handi-
caps; 

(2) In its activities to encourage par-
ticipation by owners, include encour-
agement of participation by owners 
having accessible units; 

(3) When issuing a Housing Certifi-
cate or Housing Voucher to a family 
which includes an individual with 
handicaps include a current listing of 
available accessible units known to the 
PHA and, if necessary, otherwise assist 
the family in locating an available ac-
cessible dwelling unit; 

(4) Take into account the special 
problem of ability to locate an acces-
sible unit when considering requests by 
eligible individuals with handicaps for 
extensions of Housing Certificates or 
Housing Vouchers; and 

(5) If necessary as a reasonable ac-
commodation for a person with disabil-
ities, approve a family request for an 
exception rent under § 982.504(b)(2) for a 
regular tenancy under the Section 8 
certificate program so that the pro-
gram is readily accessible to and usa-
ble by persons with disabilities. 

(b) In order to ensure that partici-
pating owners do not discriminate in 
the recipient’s federally assisted pro-
gram, a recipient shall enter into a 
HUD-approved contract with partici-
pating owners, which contract shall in-
clude necessary assurances of non-
discrimination. 

[53 FR 20233, June 2, 1988, as amended at 63 
FR 23853, Apr. 30, 1998] 

§ 8.29 Homeownership programs (sec-
tions 235(i) and 235(j), Turnkey III 
and Indian housing mutual self- 
help programs). 

Any housing units newly constructed 
or rehabilitated for purchase or single 
family (including semi-attached and 
attached) units to be constructed or re-
habilitated in a program or activity re-
ceiving Federal financial assistance 
shall be made accessible upon request 
of the prospective buyer if the nature 
of the handicap of an expected occu-
pant so requires. In such case, the 
buyer shall consult with the seller or 

builder/sponsor regarding the specific 
design features to be provided. If acces-
sibility features selected at the option 
of the homebuyer are ones covered by 
the standards prescribed by § 8.32, those 
features shall comply with the stand-
ards prescribed in § 8.32. The buyer 
shall be permitted to depart from par-
ticular specifications of these stand-
ards in order to accommodate his or 
her specific handicap. The cost of mak-
ing a facility accessible under this 
paragraph may be included in the 
mortgage amount within the allowable 
mortgage limits, where applicable. To 
the extent such costs exceed allowable 
mortgage limits, they may be passed 
on to the prospective homebuyer, sub-
ject to maximum sales price limita-
tions (see 24 CFR 235.320.) 

§ 8.30 Rental rehabilitation program. 
Each grantee or state recipient in the 

rental rehabilitation program shall, 
subject to the priority in 24 CFR 
511.10(l) and in accordance with other 
requirements in 24 CFR part 511, give 
priority to the selection of projects 
that will result in dwelling units being 
made readily accessible to and usable 
by individuals with handicaps. 

[53 FR 20233, June 2, 1988; 53 FR 28115, July 
26, 1988] 

§ 8.31 Historic properties. 
If historic properties become subject 

to alterations to which this part ap-
plies the requirements of § 4.1.7 of the 
standards of § 8.32 of this part shall 
apply, except in the case of the Urban 
Development Action Grant (UDAG) 
program. In the UDAG program the re-
quirements of 36 CFR part 801 shall 
apply. Accessibility to historic prop-
erties subject to alterations need not 
be provided if such accessibility would 
substantially impair the significant 
historic features of the property or re-
sult in undue financial and administra-
tive burdens. 

§ 8.32 Accessibility standards. 
(a) Effective as of July 11, 1988, de-

sign, construction, or alteration of 
buildings in conformance with sections 
3–8 of the Uniform Federal Accessi-
bility Standards (UFAS) shall be 
deemed to comply with the require-
ments of §§ 8.21, 8.22, 8.23, and 8.25 with 
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respect to those buildings. Departures 
from particular technical and scoping 
requirements of the UFAS by the use 
of other methods are permitted where 
substantially equivalent or greater ac-
cess to and usability of the building is 
provided. The alteration of housing fa-
cilities shall also be in conformance 
with additional scoping requirements 
contained in this part. Persons inter-
ested in obtaining a copy of the UFAS 
are directed to § 40.7 of this title. 

(b) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms 
and other spaces that, because of their 
intended use, will not require accessi-
bility to the public or beneficiaries or 
result in the employment or residence 
therein of individuals with physical 
handicaps. 

(c) This section does not require re-
cipients to make building alterations 
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member. 

(d) For purposes of this section, sec-
tion 4.1.4(11) of UFAS may not be used 
to waive or lower the minimum of five 
percent accessible units required by 
§ 8.22(b) or to apply the minimum only 
to projects of 15 or more dwelling 
units. 

(e) Except as otherwise provided in 
this paragraph, the provisions of §§ 8.21 
(a) and (b), 8.22 (a) and (b), 8.23, 8.25(a) 
(1) and (2), and 8.29 shall apply to facili-
ties that are designed, constructed or 
altered after July 11, 1988. If the design 
of a facility was commenced before 
July 11, 1988, the provisions shall be 
followed to the maximum extent prac-
ticable, as determined by the Depart-
ment. For purposes of this paragraph, 
the date a facility is constructed or al-
tered shall be deemed to be the date 
bids for the construction or alteration 
of the facility are solicited. For pur-
poses of the Urban Development Action 
Grant (UDAG) program, the provisions 
shall apply to the construction or al-
teration of facilities that are funded 
under applications submitted after 
July 11, 1988. If the UDAG application 
was submitted before July 11, 1988, the 
provisions shall apply, to the max-

imum extent practicable, as deter-
mined by the Department. 

[53 FR 20233, June 2, 1988, as amended at 61 
FR 5203, Feb. 9, 1996] 

§ 8.33 Housing adjustments. 
A recipient shall modify its housing 

policies and practices to ensure that 
these policies and practices do not dis-
criminate, on the basis of handicap, 
against a qualified individual with 
handicaps. The recipient may not im-
pose upon individuals with handicaps 
other policies, such as the prohibition 
of assistive devices, auxiliary alarms, 
or guides in housing facilities, that 
have the effect of limiting the partici-
pation of tenants with handicaps in the 
recipient’s federally assisted housing 
program or activity in violation of this 
part. Housing policies that the recipi-
ent can demonstrate are essential to 
the housing program or activity will 
not be regarded as discriminatory 
within the meaning of this section if 
modifications to them would result in 
a fundamental alteration in the nature 
of the program or activity or undue fi-
nancial and administrative burdens. 

Subpart D—Enforcement 

§ 8.50 Assurances required. 
(a) Assurances. An applicant for Fed-

eral financial assistance for a program 
or activity to which this part applies 
shall submit an assurance to HUD, or 
in the case of a subrecipient to a pri-
mary recipient, on a form specified by 
the responsible civil rights official, 
that the program or activity will be op-
erated in compliance with this part. An 
applicant may incorporate these assur-
ances by reference in subsequent appli-
cations to the Department. 

(b) Duration of obligation. (1) In the 
case of Federal financial assistance ex-
tended in the form of real property or 
to provide real property or structures 
on the property, the assurance will ob-
ligate the recipient or, in the case of a 
subsequent transfer, the transferee, for 
the period during which the real prop-
erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose 
involving the provision of similar serv-
ices or benefits. 
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(2) In the case of Federal financial as-
sistance extended to provide personal 
property, the assurance will obligate 
the recipient for the period during 
which it retains ownership or posses-
sion of the property. 

(3) In all other cases the assurance 
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended. 

(c) Covenants. (1) Where Federal fi-
nancial assistance is provided in the 
form of real property or interest in the 
property from the Department, the in-
strument effecting or recording this 
transfer shall contain a covenant run-
ning with the land to assure non-
discrimination for the period during 
which the real property is used for a 
purpose for which the Federal financial 
assistance is extended or for another 
purpose involving the provision of 
similar services or benefits. 

(2) Where no transfer of property is 
involved but property is purchased or 
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (b)(2) of this section in the in-
strument effecting or recording any 
subsequent transfer of the property. 

(3) Where Federal financial assist-
ance is provided in the form of real 
property or interest in the property 
from the Department, the covenant 
shall also include a condition coupled 
with a right to be reserved by the De-
partment to revert title to the prop-
erty in the event of a breach of the cov-
enant. If a transferee of real property 
proposes to mortgage or otherwise en-
cumber the real property as security 
for financing construction of new, or 
improvement of existing, facilities on 
the property for the purposes for which 
the property was transferred, the Sec-
retary may, upon request of the trans-
feree and if necessary to accomplish 
such financing and upon such condi-
tions as he or she deems appropriate, 
agree to forbear the exercise of such 
right to revert title for so long as the 
lien of such mortgage or other encum-
brance remains effective. 

§ 8.51 Self-evaluation. 
(a) Each recipient shall, within one 

year of July 11, 1988, and after con-
sultation with interested persons, in-

cluding individuals with handicaps or 
organizations representing individuals 
with handicaps: 

(1) Evaluate its current policies and 
practices to determine whether, in 
whole or in part, they do not or may 
not meet the requirements of this part; 

(2) Modify any policies and practices 
that do not meet the requirements of 
this part; and 

(3) Take appropriate corrective steps 
to remedy the discrimination revealed 
by the self-evaluation. 

(b) A recipient that employs fifteen 
or more persons shall, for at least three 
years following completion of the eval-
uation required under paragraph (a)(1) 
of this section, maintain on file, make 
available for public inspection, and 
provide to the responsible civil rights 
official, upon request: (1) A list of the 
interested persons consulted; (2) a de-
scription of areas examined and any 
problems identified; and (3) a descrip-
tion of any modifications made and of 
any remedial steps taken. 

(Approved by the Office of Management and 
Budget under control number 2529–0034) 

[53 FR 20233, June 2, 1988, as amended at 54 
FR 37645, Sept. 12, 1989] 

§ 8.52 Remedial and affirmative action. 
(a) Remedial action. (1) If the respon-

sible civil rights official finds that a 
recipient has discriminated against 
persons on the basis of handicap in vio-
lation of section 504 or this part, the 
recipient shall take such remedial ac-
tion as the responsible civil rights offi-
cial deems necessary to overcome the 
effects of the discrimination. 

(2) The responsible civil rights offi-
cial may, where necessary to overcome 
the effects of discrimination in viola-
tion of section 504 or this part, require 
a recipient to take remedial action— 

(i) With respect to individuals with 
handicaps who are no longer partici-
pants in the program but who were par-
ticipants in the program when such 
discrimination occurred or 

(ii) With respect to individuals with 
handicaps who would have been partici-
pants in the program had the discrimi-
nation not occurred. 

(b) Voluntary action. A recipient may 
take nondiscriminatory steps, in addi-
tion to any action that is required by 
this part, to overcome the effects of 
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conditions that resulted in limited par-
ticipation in the recipient’s program or 
activity by qualified individuals with 
handicaps. 

§ 8.53 Designation of responsible em-
ployee and adoption of grievance 
procedures. 

(a) Designation of responsible employee. 
A recipient that employs fifteen or 
more persons shall designate at least 
one person to coordinate its efforts to 
comply with this part. 

(b) Adoption of grievance procedures. A 
recipient that employees fifteen or 
more persons shall adopt grievance 
procedures that incorporate appro-
priate due process standards and that 
provide for the prompt and equitable 
resolution of complaints alleging any 
action prohibited by this part. Such 
procedures need not be established 
with respect to complaints from appli-
cants for employment or from appli-
cants for admission to housing covered 
by this part. 

§ 8.54 Notice. 
(a) A recipient that employs fifteen 

or more persons shall take appropriate 
initial and continuing steps to notify 
participants, beneficiaries, applicants, 
and employees, including those with 
impaired vision or hearing, and unions 
or professional organizations holding 
collective bargaining or professional 
agreements with the recipient that it 
does not discriminate on the basis of 
handicap in violation of this part. The 
notification shall state, where appro-
priate, that the recipient does not dis-
criminate in admission or access to, or 
treatment or employment in, its feder-
ally assisted programs and activities. 
The notification shall also include an 
identification of the responsible em-
ployee designated pursuant to § 8.53. A 
recipient shall make the initial notifi-
cation required by this paragraph with-
in 90 days of July 11, 1988. Methods of 
initial and continuing notification may 
include the posting of notices, publica-
tion in newspapers and magazines, 
placement of notices in recipients’ pub-
lications, and distribution of memo-
randa or other written communica-
tions. 

(b) If a recipient publishes or uses re-
cruitment materials or publications 

containing general information that it 
makes available to participants, bene-
ficiaries, applicants, or employees, it 
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section. 
A recipient may meet the requirement 
of this paragraph either by including 
appropriate inserts in existing mate-
rials and publications or by revising 
and reprinting the materials and publi-
cations. 

(c) The recipient shall ensure that 
members of the population eligible to 
be served or likely to be affected di-
rectly by a federally assisted program 
who have visual or hearing impair-
ments are provided with the informa-
tion necessary to understand and par-
ticipate in the program. Methods for 
ensuring participation include, but are 
not limited to, qualified sign language 
and oral interpreters, readers, or the 
use of taped and Braille materials. 

§ 8.55 Compliance information. 
(a) Cooperation and assistance. The re-

sponsible civil rights official and the 
award official shall, to the fullest ex-
tent practicable, seek the cooperation 
of recipients in obtaining compliance 
with this part and shall provide assist-
ance and guidance to recipients to help 
them comply voluntarily with this 
part. 

(b) Compliance reports. Each recipient 
shall keep such records and submit to 
the responsible civil rights official or 
his or her designee timely, complete, 
and accurate compliance reports at 
such times, and in such form and con-
taining such information, as the re-
sponsible civil rights official or his or 
her designee may determine to be nec-
essary to enable him or her to ascer-
tain whether the recipient has com-
plied or is complying with this part. In 
general, recipients should have avail-
able for the Department data showing 
the extent to which individuals with 
handicaps are beneficiaries of federally 
assisted programs. 

(c) Access to sources of information. 
Each recipient shall permit access by 
the responsible civil rights official dur-
ing normal business hours to such of 
its books, records, accounts, and other 
sources of information, and its facili-
ties, as may be pertinent to ascertain 
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compliance with this part. Where any 
information required of a recipient is 
in the exclusive possession of any other 
agency, institution, or person and this 
agency, institution, or person shall fail 
or refuse to furnish this information, 
the recipient shall so certify in its re-
port and shall set forth what efforts it 
has made to obtain the information. 

(d) Information to beneficiaries and 
participants. Each recipient shall make 
available to participants, beneficiaries, 
and other interested persons such in-
formation regarding the provisions of 
this part and its applicability to the 
program or activity under which the 
recipient receives Federal financial as-
sistance, and make such information 
available to them in such manner as 
the responsible civil rights official 
finds necessary to apprise such persons 
of the protections against discrimina-
tion assured them by this part. 

(Approved by the Office of Management and 
Budget under control number 2529–0034) 

[53 FR 20233, June 2, 1988, as amended at 54 
FR 37645, Sept. 12, 1989] 

§ 8.56 Conduct of investigations. 

(a) Periodic compliance reviews. The re-
sponsible civil rights official or des-
ignee may periodically review the prac-
tices of recipients to determine wheth-
er they are complying with this part 
and where he or she has a reasonable 
basis to do so may conduct on-site re-
views. Such basis may include any evi-
dence that a problem exists or that 
programmatic matters exist that jus-
tify on-site investigation in selected 
circumstances. The responsible civil 
rights official shall initiate an on-site 
review by sending to the recipient a 
letter advising the recipient of the 
practices to be reviewed; the programs 
affected by the review; and the oppor-
tunity, at any time prior to receipt of 
a final determination, to make a docu-
mentary or other submission that ex-
plains, validates, or otherwise address-
es the practices under review. In addi-
tion, each award official shall include 
in normal program compliance reviews 
and monitoring procedures appropriate 
actions to review and monitor compli-
ance with general or specific program 
requirements designed to effectuate 
the requirements of this part. 

(b) Investigations. The responsible 
civil rights official shall make a 
prompt investigation whenever a com-
pliance review, report, complaint or 
any other information indicates a pos-
sible failure to comply with this part. 

(c) Filing a complaint—(1) Who may 
file. Any person who believes that he or 
she has been subjected to discrimina-
tion prohibited by this part may by 
himself or herself or by his or her au-
thorized representative file a com-
plaint with the responsible civil rights 
official. Any person who believes that 
any specific class of persons has been 
subjected to discrimination prohibited 
by this part and who is a member of 
that class or who is the authorized rep-
resentative of a member of that class 
may file a complaint with the respon-
sible civil rights official. 

(2) Confidentiality. The responsible 
civil rights official shall hold in con-
fidence the identity of any person sub-
mitting a complaint, unless the person 
submits written authorization other-
wise, and except to the extent nec-
essary to carry out the purposes of this 
part, including the conduct of any in-
vestigation, hearing, or proceeding 
under this part. 

(3) When to file. Complaints shall be 
filed within 180 days of the alleged act 
of discrimination, unless the respon-
sible civil rights official waives this 
time limit for good cause shown. For 
purposes of determining when a com-
plaint is filed under this paragraph, a 
complaint mailed to the Department 
shall be deemed filed on the date it is 
postmarked. Any other complaint shall 
be deemed filed on the date it is re-
ceived by the Department. 

(4) Where to file complaints. Com-
plaints may be filed by mail with the 
Office of Fair Housing and Equal Op-
portunity, Department of Housing and 
Urban Development, Washington, DC 
20410, or any Regional or Field Office of 
the Department. 

(5) Contents of complaints. Each com-
plaint should contain the complain-
ant’s name and address, the name and 
address of the recipient alleged to have 
violated this part, and a description of 
the recipient’s alleged discriminatory 
action in sufficient detail to inform the 
Department of the nature and date of 
the alleged violation of this part. 
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(6) Amendments of complaints. Com-
plaints may be reasonably and fairly 
amended at any time. Amendments to 
complaints such as clarification and 
amplification of allegations in a com-
plaint or the addition of other recipi-
ents may be made at any time during 
the pendency of the complaint and any 
amendment shall be deemed to be made 
as of the original filing date. 

(d) Notification. The responsible civil 
rights official will notify the complain-
ant and the recipient of the agency’s 
receipt of the complaint within ten (10) 
calendar days. 

(e) Complaint processing procedures. 
After acknowledging receipt of a com-
plaint, the responsible civil rights offi-
cial will immediately initiate com-
plaint processing procedures. 

(1) Preliminary investigation. 
(i) Within twenty (20) calendar days 

of acknowledgement of the complaint, 
the responsible civil rights official will 
review the complaint for acceptance, 
rejection, or referral to the appropriate 
Federal agency. 

(ii) If the complaint is accepted, the 
responsible civil rights official will no-
tify the complainant and the award of-
ficial. The responsible civil righs offi-
cial will also notify the applicant or re-
cipient complained against of the alle-
gations and give the applicant or re-
cipient an opportunity to make a writ-
ten submission responding to, rebut-
ting, or denying the allegations raised 
in the complaint. 

(iii) The party complained against 
may send the responsible civil rights 
official a response to the notice of com-
plaint within thirty (30) calendar days 
of receiving it. With leave of the re-
sponsible civil rights official, an an-
swer may be amended at any time. The 
responsible civil rights official will per-
mit answers to be amended for good 
cause shown. 

(2) Informal resolution. In accordance 
with paragraph (j) of this section, the 
responsible civil rights official shall at-
tempt to resolve complaints informally 
whenever possible. 

(f) Dismissal of complaint. If the inves-
tigation reveals no violation of this 
part, the responsible civil rights offi-
cial will dismiss the complaint and no-
tify the complainant and recipient. 

(g) Letter of findings. If an informal 
resolution of the complaint is not 
reached the responsible civil rights of-
ficial or his or her designee shall, with-
in 180 days of receipt of the complaint, 
notify the recipient and the complain-
ant (if any) of the results of the inves-
tigation in a letter sent by certified 
mail, return receipt requested, con-
taining the following: 

(1) Preliminary findings of fact and a 
preliminary finding of compliance or 
noncompliance; 

(2) A description of an appropriate 
remedy for each violation believed to 
exist; 

(3) A notice that a copy of the Final 
Investigative Report of the Depart-
ment will be made available, upon re-
quest, to the recipient and the com-
plainant (if any); and 

(4) A notice of the right of the recipi-
ent and the complainant (if any) to re-
quest a review of the letter of findings 
by the reviewing civil rights official. 

(h) Right to review of the letter of find-
ings. (1) A complainant or recipient 
may request that a complete review be 
made of the letter of findings within 30 
days of receipt, by mailing or deliv-
ering to the reviewing civil rights offi-
cial, Office of Fair Housing and Equal 
Opportunity, Washington, DC 20410, a 
written statement of the reasons why 
the letter of findings should be modi-
fied in light of supplementary informa-
tion. 

(2) The reviewing civil rights official 
shall send by certified mail, return re-
ceipt requested, a copy of the request 
for review to the other party, if any. 
Such other party shall have 20 days to 
respond to the request for review. 

(3) The reviewing civil rights official 
shall either sustain or modify the let-
ter of findings within 60 days of the re-
quest for review. The reviewing civil 
rights official’s decision shall con-
stitute the formal determination. 

(4) If neither party requests that the 
letter of findings be reviewed, the re-
sponsible civil rights official shall, 
within fourteen (14) calendar days of 
the expiration of the time period in 
paragraph (h)(1) of this section, send a 
formal written determination of com-
pliance or noncompliance to the recipi-
ent and copies to the award official. 
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(i) Voluntary compliance time limits. 
The recipient will have ten (10) cal-
endar days from receipt of the formal 
determination of noncompliance with-
in which to come into voluntary com-
pliance. If the recipient fails to meet 
this deadline, HUD shall proceed under 
§ 8.57. 

(j) Informal resolution/voluntary com-
pliance—(1) General. It is the policy of 
the Department to encourage the infor-
mal resolution of matters. The respon-
sible civil rights official may attempt 
to resolve a matter through informal 
means at any stage of processing. A 
matter may be resolved by informal 
means at any time. If a letter of find-
ings making a preliminary finding of 
noncompliance is issued, the respon-
sible civil rights official shall attempt 
to resolve the matter by informal 
means. 

(2) Objectives of informal resolution/vol-
untary compliance. In attempting infor-
mal resolution, the responsible civil 
rights official shall attempt to achieve 
a just resolution of the matter and to 
obtain assurances where appropriate, 
that the recipient will satisfactorily 
remedy any violations of the rights of 
any complainant and will take such ac-
tion as will assure the elimination of 
any violation of this part or the pre-
vention of the occurrence of such viola-
tion in the future. The terms of such 
an informal resolution shall be reduced 
to a written voluntary compliance 
agreement, signed by the recipient and 
the responsible civil rights official, and 
be made part of the file for the matter. 
Such voluntary compliance agreements 
shall seek to protect the interests of 
the complainant (if any), other persons 
similarly situated, and the public in-
terest. 

(k) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person 
shall intimidate, threaten, coerce, or 
discriminate against any person for the 
purpose of interfering with any right or 
privilege secured by this part, or be-
cause he or she has made a complaint, 
testified, assisted, or participated in 
any manner in an investigation, pro-
ceeding, or hearing under this part. 
The identity of complainants shall be 
kept confidential except to the extent 
necessary to carry out the purposes of 
this part, including the conduct of in-

vestigation, hearing or judicial pro-
ceeding arising thereunder. 

[53 FR 20233, June 2, 1988; 53 FR 28115, July 
26, 1988; 53 FR 34634, Sept. 7, 1988] 

§ 8.57 Procedure for effecting compli-
ance. 

(a) General. If there appears to be a 
failure or threatened failure to comply 
with this part and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means, 
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance, or 
by other means authorized by law. 
Such other means may include, but are 
not limited to: 

(1) A referral to the Department of 
Justice with a recommendation that 
appropriate proceedings be brought to 
enforce any rights of the United States 
under any law of the United States, or 
any assurance or other contractual un-
dertaking; 

(2) The initiation of debarment pro-
ceedings pursuant to 2 CFR part 2424; 
and 

(3) Any applicable proceeding under 
State or local law. 

(b) Noncompliance with § 8.50. If an ap-
plicant or a recipient of assistance 
under a contract which is extended or 
amended on or after July 11, 1988, fails 
or refuses to furnish an assurance re-
quired under § 8.50 or otherwise fails or 
refuses to comply with the require-
ments imposed by that section, Federal 
financial assistance may be refused 
under paragraph (c) of this section. The 
Department is not required to provide 
assistance during the pendency of the 
administrative proceeding under such 
paragraph (c), except where the assist-
ance is due and payable under a con-
tract approved before July 11, 1988. 

(c) Termination of or refusal to grant or 
to continue Federal financial assistance. 
No order suspending, terminating, or 
refusing to grant or continue Federal 
financial assistance shall become effec-
tive until: 

(1) The responsible civil rights offi-
cial has advised the applicant or recipi-
ent of its failure to comply and has de-
termined that compliance cannot be 
secured by voluntary means; 
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(2) There has been an express finding 
on the record, after opportunity for 
hearing, of a failure by the applicant or 
recipient to comply with a requirement 
imposed under this part; 

(3) The action has been approved by 
the Secretary; and 

(4) The expiration of 30 days after the 
Secretary has filed with the commit-
tees of the House and Senate having 
legislative jurisdiction over the pro-
gram or activity involved a full written 
report of the circumstances and the 
grounds for such action. Any action to 
suspend or terminate, or to refuse to 
grant or to continue Federal financial 
assistance shall be limited to the par-
ticular political entity, or part thereof, 
or other applicant or recipient as to 
whom such a finding has been made 
and shall be limited in its effect to the 
particular program, or part thereof, in 
which such noncompliance has been so 
found. 

(d) Notice to State or local government. 
Whenever the Secretary determines 
that a State or unit of general local 
government which is a recipient of 
Federal financial assistance under title 
I of the Housing and Community Devel-
opment Act of 1974, as amended (42 
U.S.C. 5301–5318) has failed to comply 
with a requirement of this part with 
respect to a program or activity funded 
in whole or in part with such assist-
ance, the Secretary shall notify the 
Governor of the State or the chief exec-
utive officer of the unit of general local 
government of the noncompliance and 
shall request the Governor or the chief 
executive officer to secure compliance. 
The notice shall be given at least sixty 
days before: 

(1) An order suspending, terminating, 
or refusing to grant or continue Fed-
eral financial assistance becomes effec-
tive under paragraph (c) of this section; 
or 

(2) Any action to effect compliance 
by any other means authorized by law 
is taken under paragraph (a) of this 
section. 

(e) Other means authorized by law. No 
action to effect compliance by any 
other means authorized by law shall be 
taken until: 

(1) The responsible civil rights offi-
cial has determined that compliance 
cannot be secured by voluntary means; 

(2) The recipient or other person has 
been notified of its failure to comply 
and of the action to be taken to effect 
compliance; and 

(3) At least 10 days have elapsed since 
the mailing of such notice to the appli-
cant or recipient. During this period, 
additional efforts shall be made to per-
suade the applicant or recipient to 
comply with this part and to take such 
corrective action as may be appro-
priate. 

However, this paragraph shall not be 
construed to prevent an award official 
from utilizing appropriate procedures 
and sanctions established under the 
program to assure or secure compli-
ance with a specific requirement of the 
program designed to effectuate the ob-
jectives of this part. 

[53 FR 20233, June 2, 1988; 53 FR 28115, July 
26, 1988, as amended at 72 FR 73491, Dec. 27, 
2007] 

§ 8.58 Hearings. 

(a) Opportunity for hearing. Whenever 
an opportunity for a hearing is re-
quired by § 8.57(c), reasonable notice 
shall be given by registered or certified 
mail, return receipt requested, to the 
affected applicant or recipient. This 
notice shall advise the applicant or re-
cipient of the action proposed to be 
taken, the specific provision under 
which the proposed action against it is 
to be taken, and the matters of fact or 
law asserted as the basis for this ac-
tion. The notice shall: 

(1) Fix a date not less than 20 days 
after the date of the notice for the ap-
plicant or recipient to request the ad-
ministrative law judge to schedule a 
hearing, or 

(2) Advise the applicant or recipient 
that the matter has been scheduled for 
hearing at a stated time and place. The 
time and place so fixed shall be reason-
able and shall be subject to change for 
cause. The complainant, if any, shall 
be advised of the time and place of the 
hearing. An applicant or recipient may 
waive a hearing and submit written in-
formation and argument for the record. 
The failure of an applicant or recipient 
to request a hearing under this para-
graph or to appear at a hearing for 
which a date has been set is a waiver of 
the right to a hearing under § 8.57(c) 
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and consent to the making of a deci-
sion on the basis of available informa-
tion. 

(b) Hearing procedures. Hearings shall 
be conducted in accordance with 24 
CFR part 180. 

[53 FR 20233, June 2, 1988, as amended at 61 
FR 52218, Oct. 4, 1996] 

PART 9—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS 
OF DISABILITY IN PROGRAMS OR 
ACTIVITIES CONDUCTED BY THE 
DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Sec. 
9.101 Purpose. 
9.102 Applicability. 
9.103 Definitions. 
9.110 Self-evaluation. 
9.111 Notice. 
9.112–9.129 [Reserved] 
9.130 General prohibitions against discrimi-

nation. 
9.131 Direct threat. 
9.132–9.139 [Reserved] 
9.140 Employment. 
9.141–9.148 [Reserved] 
9.149 Program accessibility: discrimination 

prohibited. 
9.150 Program accessibility: existing facili-

ties. 
9.151 Program accessibility: new construc-

tion and alterations. 
9.152 Program accessibility: alterations of 

Property Disposition Program multi-
family housing facilities. 

9.153 Distribution of accessible dwelling 
units. 

9.154 Occupancy of accessible dwelling 
units. 

9.155 Housing adjustments. 
9.160 Communications. 
9.170 Compliance procedures. 

AUTHORITY: 29 U.S.C. 794; 42 U.S.C. 3535(d). 

SOURCE: 59 FR 31047, June 16, 1994, unless 
otherwise noted. 

§ 9.101 Purpose. 
The purpose of this part is to effec-

tuate section 119 of the Rehabilitation, 
Comprehensive Services, and Develop-
mental Disabilities Amendments of 
1978, which amended section 504 of the 
Rehabilitation Act of 1973 to prohibit 
discrimination on the basis of dis-
ability in programs or activities con-
ducted by Executive agencies or the 
United States Postal Service. 

§ 9.102 Applicability. 
This part applies to all programs or 

activities conducted by the agency, ex-
cept for programs or activities con-
ducted outside the United States that 
do not involve individuals with disabil-
ities in the United States. 

§ 9.103 Definitions. 
For purposes of this part: 
Accessible: (1) When used with respect 

to the design, construction, or alter-
ation of a facility or a portion of a fa-
cility other than an individual dwelling 
unit, means that the facility or portion 
of the facility when designed, con-
structed or altered, complies with ap-
plicable accessibility standards and 
can be approached, entered, and used 
by individuals with physical disabil-
ities. The phrase ‘‘accessible to and us-
able by’’ is synonymous with acces-
sible. 

(2) When used with respect to the de-
sign, construction, or alteration of an 
individual dwelling unit, means that 
the unit is located on an accessible 
route and, when designed, constructed, 
altered or adapted, complies with ap-
plicable accessibility standards, and 
can be approached, entered, and used 
by individuals with physical disabil-
ities. A unit that is on an accessible 
route and is adaptable and otherwise in 
compliance with the standards set 
forth in § 9.151 is ‘‘accessible’’ within 
the meaning of this definition. When a 
unit in an existing facility which is 
being made accessible as a result of al-
terations is intended for use by a spe-
cific qualified individual with disabil-
ities (e.g., a current occupant of such 
unit or of another unit under the con-
trol of the same agency, or an appli-
cant on a waiting list), the unit will be 
deemed accessible if it meets the re-
quirements of applicable standards 
that address the particular disability 
or impairment of such person. 

Accessible route means a continuous 
unobstructed path connecting acces-
sible elements and spaces of a building 
or facility. Interior accessible routes 
may include corridors, floors, ramps, 
elevators, lifts, and clear floor space at 
fixtures. Exterior accessible routes 
may include parking access aisles, curb 
ramps, crosswalks at vehicular ways, 
walks, ramps and lifts. 
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ADA means the Americans with Dis-
abilities Act of 1990 (42 U.S.C. 12101 
through 12213) 

ADA Accessibility Guidelines (ADAAG) 
means the Accessibility Guidelines 
issued under the ADA, and which are 
codified in the Appendix to 39 CFR part 
1191. 

Adaptability means the ability of cer-
tain building, spaces and elements, 
such as kitchen counters, sinks, and 
grab bars, to be added or altered, to ac-
commodate the needs of persons with 
or without disabilities, or to accommo-
date the needs of persons with different 
types or degrees of disability. For ex-
ample, in a unit adaptable for a person 
with impaired hearing, the wiring for 
visible emergency alarms may be in-
stalled but the alarms need not be in-
stalled until such time as the unit is 
made ready for occupancy by a person 
with impaired hearing. 

Agency means the Department of 
Housing and Urban Development. 

Alteration means a change to a build-
ing or facility or its permanent fix-
tures or equipment that affects or 
could affect the usability of the build-
ing or facility or part thereof. Alter-
ations include, but are not limited to, 
remodeling, renovation, rehabilitation, 
reconstruction, historic restoration, 
changes or rearrangements of the 
structural parts and changes or re-
arrangements in the plan configuration 
of walls and full-height partitions. Nor-
mal maintenance, re-roofing, painting, 
or wallpapering or changes to mechan-
ical and electrical systems are not al-
terations unless they affect the 
usability of the building or facility. 

Assistant Attorney General means the 
Assistant Attorney General, Civil 
Rights Division, United States Depart-
ment of Justice. 

Assistant Secretary means the Assist-
ant Secretary of Housing and Urban 
Development for Fair Housing and 
Equal Opportunity. 

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or communica-
tion skills to have an equal oppor-
tunity to participate in, and enjoy the 
benefits of, programs or activities con-
ducted by the agency. For example, 
auxiliary aids useful for persons with 
impaired vision include readers, 

Brailled materials, audio recordings, 
and other similar services and devices. 
Auxiliary aids useful for persons with 
impaired hearing include telephone 
handset amplifiers, telephones compat-
ible with hearing aids, telecommuni-
cation devices for deaf persons (TDD’s), 
interpreters, note takers, written ma-
terials, and other similar services and 
devices. 

Complete complaint means a written 
statement that contains the complain-
ant’s name and address and describes 
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the 
agency of the nature and date of the al-
leged violation of section 504. It shall 
be signed by the complainant or by 
someone authorized to do so on his or 
her behalf. Complaints filed on behalf 
of classes or third parties shall describe 
or identify (by name, if possible) the 
alleged victims of discrimination. 

Current illegal use of drugs means ille-
gal use of drugs that occurred recently 
enough to justify a reasonable belief 
that a person’s drug use is current or 
that continuing use is a real and ongo-
ing problem. 

Drug means a controlled substance, 
as defined in schedules I through V of 
section 202 of the Controlled Sub-
stances Act (21 U.S.C. 812). 

Facility means all or any portion of 
buildings, structures, site improve-
ments, complexes, equipment, roads, 
walks, passageways, parking lots, roll-
ing stock or other conveyances, or 
other real or personal property located 
on a site. 

Historic properties means those prop-
erties that are listed or are eligible for 
listing in the National Register of His-
toric Places, or such properties des-
ignated as historic under a statute of 
the appropriate State or local govern-
ment body. 

Illegal use of drugs means the use of 
one or more drugs, the possession or 
distribution of which is unlawful under 
the Controlled Substances Act (21 
U.S.C. 812). The term ‘‘illegal use of 
drugs’’ does not include the use of a 
drug taken under supervision by a li-
censed health care professional, or 
other uses authorized by the Controlled 
Substances Act or other provisions of 
Federal law. 
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Individual with disabilities means any 
person who has a physical or mental 
impairment that substantially limits 
one or more major life activities, has a 
record of such an impairment, or is re-
garded as having such an impairment. 
As used in this definition, the phrase: 

(1) ‘‘Physical or mental impairment’’ 
includes: 

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of 
the following body systems: Neuro-
logical; musculoskeletal; special sense 
organs; respiratory, including speech 
organs; cardiovascular; reproductive; 
digestive; genito-urinary; hemic and 
lymphatic; skin; and endocrine; or 

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. The term ‘‘physical or 
mental impairment’’ includes, but is 
not limited to, such diseases and condi-
tions as orthopedic, visual, speech, and 
hearing impairments, cerebral palsy, 
autism, epilepsy, muscular dystrophy, 
multiple sclerosis, cancer, heart dis-
ease, diabetes, Human Immuno-
deficiency Virus disease (symptomatic 
or asymptomatic), mental retardation, 
emotional illness, drug addiction and 
alcoholism. 

(2) The term ‘‘individual with disabil-
ities’’ does not include: 

(i) An individual who is currently en-
gaging in the illegal use of drugs, when 
the agency acts on the basis of such 
use. This exclusion, however, does not 
exclude an individual with disabilities 
who— 

(A) Has successfully completed a su-
pervised drug rehabilitation program, 
and is no longer engaging in the illegal 
use of drugs, or has otherwise been re-
habilitated successfully, and is no 
longer engaging in such use; 

(B) Is participating in a supervised 
rehabilitation program, and is no 
longer engaging in such use; or 

(C) Is erroneously regarded as engag-
ing in such use, but is not engaging in 
such use. 

(ii) Except that it shall not violate 
this part for the agency to adopt or ad-
minister reasonable policies and proce-
dures, including but not limited to 
drug testing, designed to ensure than 

an individual described in paragraphs 
(2)(i) (A) and (B) of this definition is no 
longer engaging in the illegal use of 
drugs. 

(iii) Nothing in paragraph (2) of this 
definition shall be construed to encour-
age, prohibit, restrict or authorize the 
conduct of testing for illegal use of 
drugs. 

(iv) The agency shall not deny health 
services provided under titles I, II and 
III of the Rehabilitation Act of 1973 (29 
U.S.C. 701 through 777f) to an indi-
vidual with disabilities on the basis of 
that individual’s current illegal use of 
drugs, if the individual is otherwise en-
titled to such services. 

(3) For purposes of employment, the 
term ‘‘individual with disabilities’’ 
does not include: 

(i) An individual who has a currently 
contagious disease or infection and 
who, by reason of such disease or infec-
tion— 

(A) Has been determined, in accord-
ance with the provisions of § 9.131, to 
pose a direct threat to the health or 
safety of other individuals, which 
threat cannot be eliminated or reduced 
by reasonable accommodation, or 

(B) Is unable to perform the essential 
duties of the job, with or without rea-
sonable accommodation; or 

(ii) An individual who is an alcoholic 
and whose current use of alcohol pre-
vents him or her from performing the 
duties of the job in question or whose 
employment would constitute a direct 
threat to the property or the safety of 
others by reason of his or her current 
alcohol abuse. 

(4) ‘‘Major life activities’’ means 
functions such as caring for one’s self, 
performing manual tasks, walking, see-
ing, hearing, speaking, breathing, 
learning, and working. 

(5) ‘‘Has a record of such an impair-
ment’’ means has a history of, or has 
been misclassified as having, a mental 
or physical impairment that substan-
tially limits one or more major life ac-
tivities. 

(6) ‘‘Is regarded as having an impair-
ment’’ means— 

(i) Has a physical or mental impair-
ment that does not substantially limit 
major life activities but is treated by 
the agency as constituting such a limi-
tation; 
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(ii) Has a physical or mental impair-
ment that substantially limits major 
life activities only as a result of the at-
titudes of others toward such impair-
ment; or 

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition 
but is treated by the agency as having 
such an impairment. 

Multifamily housing project means a 
project containing five or more dwell-
ing units. 

Official or Responsible Official means 
the Assistant Secretary of HUD for 
Fair Housing and Equal Opportunity. 

PDP housing facility means a housing 
facility administered under HUD’s 
Property Disposition Program. 

Project means the whole of one or 
more residential structures and appur-
tenant structures, equipment, roads, 
walks, and parking lots which are cov-
ered by a single mortgage or contract 
or otherwise treated as a whole by the 
agency for processing purposes, wheth-
er or not located on a common site. 

Property Disposition Program (PDP) 
means the HUD program which admin-
isters the housing facilities that are ei-
ther owned by the Secretary or where, 
even though the Secretary has not ob-
tained title, the Secretary is mort-
gagee-in-possession. Such properties 
are deemed to be in the possession or 
control of the agency. 

Qualified individual with disabilities 
means: 

(1) With respect to any agency non- 
employment program or activity under 
which a person is required to perform 
services or to achieve a level of accom-
plishment, an individual with disabil-
ities who meets the essential eligi-
bility requirements and who can 
achieve the purpose of the program or 
activity without modifications in the 
program or activity that the agency 
can demonstrate would result in a fun-
damental alteration in its nature; or 

(2) With respect to any other agency 
non-employment program or activity, 
an individual with disabilities who 
meets the essential eligibility require-
ments for participation in, or receipt of 
benefits from, that program or activ-
ity. 

(3) ‘‘Essential eligibility require-
ments’’ include stated eligibility re-
quirements such as income, as well as 

other explicit or implicit requirements 
inherent in the nature of the program 
or activity, such as requirements that 
an occupant of a PDP multifamily 
housing facility be capable of meeting 
selection criteria and be capable of 
complying with all obligations of occu-
pancy with or without supportive serv-
ices provided by persons other than the 
agency. 

(4) ‘‘Qualified person with disabil-
ities’’ as that term is defined for pur-
poses of employment in 29 CFR 
1613.702(f), which is made applicable to 
this part by § 9.140. 

Replacement cost of the completed facil-
ity means the current cost of construc-
tion and equipment for a newly con-
structed housing facility of the size 
and type being altered. Construction 
and equipment costs do not include the 
cost of land, demolition, site improve-
ments, non-dwelling facilities and ad-
ministrative costs for project develop-
ment activities. 

Secretary means the Secretary of 
Housing and Urban Development. 

Section 504 means section 504 of the 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 794). As used in this part, sec-
tion 504 applies only to programs or ac-
tivities conducted by the agency and 
not to federally assisted programs. 

Substantial impairment means a sig-
nificant loss of the integrity of finished 
materials, design quality, or special 
character resulting from a permanent 
alteration. 

UFAS means the Uniform Federal Ac-
cessibility Standards, which imple-
ment the accessibility standards re-
quired by the Architectural Barriers 
Act (42 U.S.C. 4151 through 4157), and 
which are established at 24 CFR part 
40, appendix A for residential struc-
tures, and 41 CFR 101–19.600 through 
101–19.607, and appendix A to these sec-
tions, for non-residential structures. 

§ 9.110 Self-evaluation. 
(a) The agency shall, within one year 

of the effective date of this part, evalu-
ate its current policies and practices, 
and the effects of those policies and 
practices, including regulations, hand-
books, notices and other written guid-
ance, that do not or may not meet the 
requirements of this part. To the ex-
tent modification of any such policies 
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is required, the agency shall take the 
necessary corrective actions. 

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing individuals with disabilities or or-
ganizations representing individuals 
with disabilities, to participate in the 
self-evaluation process by submitting 
comments (both oral and written). 

(c) The agency shall, for at least 
three years following the completion of 
the self-evaluation, maintain on file 
and make available for public inspec-
tion: 

(1) A list of interested persons; 
(2) A description of the areas exam-

ined and any problems identified; and 
(3) A description of any modifications 

made or to be made. 

§ 9.111 Notice. 
The agency shall make available to 

employees, applicants, participants, 
beneficiaries, and other interested per-
sons information regarding the provi-
sions of this part and its applicability 
to the programs or activities conducted 
by the agency. The agency shall make 
such information available to such per-
sons in such manner as the Secretary 
finds necessary to apprise them of the 
protections against discrimination as-
sured them by section 504 and this part. 
All publications and recruitment mate-
rials distributed to participants, bene-
ficiaries, applicants or employees shall 
include a statement that the agency 
does not discriminate on the basis of 
disability. The notice shall include the 
name of the person or office respon-
sible for the implementation of section 
504. 

§§ 9.112–9.129 [Reserved] 

§ 9.130 General prohibitions against 
discrimination. 

(a) No qualified individual with dis-
abilities shall, on the basis of dis-
ability, be excluded from participation 
in, be denied the benefits of, or other-
wise be subjected to discrimination 
under any program or activity con-
ducted by the agency. 

(b)(1) The agency, in providing any 
housing, aid, benefit, or service, may 
not, directly or through contractual, 
licensing, or other arrangements, on 
the basis of disability— 

(i) Deny a qualified individual with 
disabilities the opportunity to partici-
pate in or benefit from the housing, 
aid, benefit, or service; 

(ii) Afford a qualified individual with 
disabilities an opportunity to partici-
pate in or benefit from the housing, 
aid, benefit, or service that is not equal 
to that afforded others; 

(iii) Provide a qualified individual 
with disabilities with any housing, aid, 
benefit, or service that is not as effec-
tive in affording equal opportunity to 
obtain the same result, to gain the 
same benefit, or to reach the same 
level of achievement as that provided 
to others; 

(iv) Provide different or separate 
housing, aid, benefits, or services to in-
dividuals with disabilities or to any 
class of individuals with disabilities 
than is provided to others unless such 
action is necessary to provide qualified 
individuals with disabilities with hous-
ing, aid, benefits, or services that are 
as effective as those provided to others; 

(v) Deny a qualified individual with 
disabilities the opportunity to partici-
pate as a member of planning or advi-
sory boards; 

(vi) Deny a dwelling to an otherwise 
qualified buyer or renter because of a 
disability of that buyer or renter or a 
person residing in or intending to re-
side in that dwelling after it is sold, 
rented or made available; or 

(vii) Otherwise limit a qualified indi-
vidual with disabilities in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others 
receiving the housing, aid, benefit, or 
service. 

(2) For purposes of this part, housing, 
aids, benefits, and services, to be equal-
ly effective, are not required to 
produce the identical result or level of 
achievement for individuals with dis-
abilities and for persons without dis-
abilities, but must afford individuals 
with disabilities equal opportunity to 
obtain the same result, to gain the 
same benefit, or to reach the same 
level of achievement. 

(3) The agency may not deny a quali-
fied individual with disabilities the op-
portunity to participate in programs or 
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activities that are not separate or dif-
ferent, despite the existence of pro-
grams or activities that are permis-
sibly separate or different for persons 
with disabilities. 

(4) The agency may not, directly or 
through contractual or other arrange-
ments, utilize criteria or methods of 
administration the purpose or effect of 
which would: 

(i) Subject qualified individuals with 
disabilities to discrimination on the 
basis of disability; or 

(ii) Defeat or substantially impair ac-
complishment of the objectives of a 
program or activity with respect to in-
dividuals with disabilities. 

(5) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would: 

(i) Exclude individuals with disabil-
ities from, deny them the benefits of, 
or otherwise subject them to discrimi-
nation under any program or activity 
conducted by the agency; or 

(ii) Defeat or substantially impair 
the accomplishment of the objectives 
of a program or activity with respect 
to individuals with disabilities. 

(6) The agency, in the selection of 
procurement contractors, may not use 
criteria that subject qualified individ-
uals with disabilities to discrimination 
on the basis of disability. 

(7) The agency may not administer a 
licensing or certification program in a 
manner that subjects qualified individ-
uals with disabilities to discrimination 
on the basis of disability, nor may the 
agency establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with disabilities to dis-
crimination on the basis of disability. 
However, the programs or activities of 
entities that are licensed or certified 
by the agency are not, themselves, cov-
ered by this part. 

(c)(1) Notwithstanding any other pro-
vision of this part, persons without dis-
abilities may be excluded from the ben-
efits of a program if the program is 
limited by Federal statute or Execu-
tive order to individuals with disabil-
ities. A specific class of individuals 
with disabilities may be excluded from 
a program if the program is limited by 

Federal statute or Executive order to a 
different class of individuals. 

(2) Certain agency programs operate 
under statutory definitions of ‘‘persons 
with disabilities’’ that are more re-
strictive than the definition of ‘‘indi-
vidual with disabilities’’ contained in 
§ 9.103. Those definitions are not super-
seded or otherwise affected by this reg-
ulation. 

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs 
of qualified individuals with disabil-
ities. 

(e) The obligation to comply with 
this part is not obviated or alleviated 
by any State or local law or other re-
quirement that, based on disability, 
imposes inconsistent or contradictory 
prohibitions or limits upon the eligi-
bility of qualified individuals with dis-
abilities to receive services or to prac-
tice any occupation or profession. 

(f) The enumeration of specific forms 
of prohibited discrimination in para-
graphs (b) and (d) of this section does 
not limit the general prohibition in 
paragraph (a) of this section. 

§ 9.131 Direct threat. 

(a) This part does not require the 
agency to permit an individual to par-
ticipate in, or benefit from the goods, 
services, facilities, privileges, advan-
tages and accommodations of that 
agency when that individual poses a di-
rect threat to the health or safety of 
others. 

(b) ‘‘Direct threat’’ means a signifi-
cant risk to the health or safety of oth-
ers that cannot be eliminated by a 
modification of policies, practices, or 
procedures, or by the provision of aux-
iliary aids or services. 

(c) In determining whether an indi-
vidual poses a direct threat to the 
health or safety of others, the agency 
must make an individualized assess-
ment, based on reasonable judgment 
that relies on current medical knowl-
edge or on the best available objective 
evidence to ascertain: the nature, dura-
tion, and severity of the risk; the prob-
ability that the potential injury will 
actually occur; and whether reasonable 
modifications of policies, practices, or 
procedures will mitigate the risk. 
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§§ 9.132–9.139 [Reserved] 

§ 9.140 Employment. 
No qualified individual with disabil-

ities shall, on the basis of disability, be 
subjected to discrimination in employ-
ment under any program or activity 
conducted by the agency. The defini-
tions, requirements, and procedures of 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791), as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 (sub-
part G), shall apply to employment in 
federally conducted programs or activi-
ties. 

§§ 9.141–9.148 [Reserved] 

§ 9.149 Program accessibility: discrimi-
nation prohibited. 

Except as otherwise provided in 
§ 9.150, no qualified individual with dis-
abilities shall, because the agency’s fa-
cilities are inaccessible to or unusable 
by individuals with disabilities, be de-
nied the benefits of, be excluded from 
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the 
agency. 

§ 9.150 Program accessibility: existing 
facilities. 

(a) General. Except as otherwise pro-
vided in paragraph (e) of this section, 
the agency shall operate each program 
or activity so that the program or ac-
tivity, when viewed in its entirety, is 
readily accessible to and usable by in-
dividuals with disabilities. This section 
does not— 

(1) Necessarily require the agency to 
make each of its existing facilities ac-
cessible to and usable by individuals 
with disabilities; 

(2) In the case of historic properties, 
require the agency to take any action 
that would result in a substantial im-
pairment of significant historic fea-
tures of an historic property; or 

(3) Require the agency to take any 
action that it can demonstrate would 
result in a fundamental alteration in 
the nature of a program or activity or 
in undue financial and administrative 
burdens. In those circumstances where 
agency personnel believe that the pro-
posed action would fundamentally 

alter the program or activity or would 
result in undue financial and adminis-
trative burdens, the agency has the 
burden of proving that compliance with 
§ 9.150(a) would result in such alter-
ation or burdens. The decision that 
compliance would result in such alter-
ation or burdens must be made by the 
Secretary or his or her designee after 
considering all agency resources avail-
able for use in the funding and oper-
ation of the conducted program or ac-
tivity, and must be accompanied by a 
written statement of the reasons for 
reaching that conclusion. If an action 
would result in such an alteration or 
such burdens, the agency shall take 
any other action that would not result 
in such an alteration or such burdens 
but would nevertheless ensure that in-
dividuals with disabilities receive the 
benefits and services of the program or 
activity. 

(b) Methods. The agency may comply 
with the requirements of this section 
through such means as redesign of 
equipment, reassignment of services to 
accessible buildings, assignment of 
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities, 
use of accessible rolling stock, or any 
other methods that result in making 
its programs or activities readily ac-
cessible to and usable by individuals 
with disabilities. The agency is not re-
quired to make structural changes in 
existing facilities where other methods 
are effective in achieving compliance 
with this section. The agency, in mak-
ing alterations to existing buildings, 
also shall meet accessibility require-
ments to the extent compelled by the 
Architectural Barriers Act of 1968, as 
amended (42 U.S.C. 4151 through 4157), 
and any regulations implementing it. 
In choosing among available methods 
for meeting the requirements of this 
section, the agency shall give priority 
to those methods that offer programs 
and activities to qualified individuals 
with disabilities in the most integrated 
setting appropriate. 

(c) Time period for compliance. The 
agency shall comply with the obliga-
tions established under this section 
within sixty days of July 18, 1994 except 
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that where structural changes in facili-
ties are undertaken, such changes shall 
be made within three years of July 18, 
1994, but in any event as expeditiously 
as possible. 

(d) Transition plan. In the event that 
structural changes to facilities will be 
undertaken to achieve program acces-
sibility, the agency shall develop, with-
in six months of July 18, 1994, a transi-
tion plan setting forth the steps nec-
essary to complete such changes. The 
agency shall provide an opportunity to 
interested persons, including individ-
uals with disabilities or organizations 
representing individuals with disabil-
ities, to participate in the development 
of the transition plan by submitting 
comments (both oral and written). A 
copy of the transition plan shall be 
made available for public inspection. 
The plan shall, at a minimum— 

(1) Identify physical obstacles in the 
agency’s facilities that limit the acces-
sibility of its programs or activities to 
individuals with disabilities; 

(2) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(3) Specify the schedule for taking 
the steps necessary to achieve compli-
ance with this section and, if the time 
period of the transition plan is longer 
than one year, identify steps that will 
be taken during each year of the tran-
sition period; and 

(4) Indicate the official responsible 
for implementation of the plan. 

(e) The requirements of paragraphs 
(a), (b), and (c) of this section shall 
apply to the Property Disposition Pro-
grams. However, this section does not 
require HUD to make alterations to ex-
isting facilities that are part of the 
Property Disposition Programs unless 
such alterations are necessary to meet 
the needs of a current or prospective 
tenant during the time when HUD ex-
pects to retain legal possession of the 
facilities, and there is no alternative 
method to meet the needs of that cur-
rent or prospective tenant. Nothing in 
this section shall be construed to re-
quire alterations to make facilities ac-
cessible to persons with disabilities 
who are expected to occupy the facili-
ties only after HUD relinquishes legal 
possession. 

§ 9.151 Program accessibility: new con-
struction and alterations. 

Each building or part of a building 
that is constructed or altered by, on 
behalf of, or for the use of the agency 
shall be designed, constructed, or al-
tered and provide emergency egress so 
as to be readily accessible to and usa-
ble by individuals with disabilities. 
The definitions, requirements, and ac-
cessibility standards that apply to 
buildings covered by this section are 
those contained in the UFAS, except 
where the ADAAG provides for greater 
accessibility for the type of construc-
tion or alteration being undertaken, 
and in this case, the definitions, re-
quirements and standards of the 
ADAAG shall apply. 

§ 9.152 Program accessibility: alter-
ations of Property Disposition Pro-
gram multifamily housing facilities. 

(a) Substantial alteration. If the agen-
cy undertakes alterations to a PDP 
multifamily housing project that has 
15 or more units and the cost of the al-
terations is 75 percent or more of the 
replacement cost of the completed fa-
cility, then the project shall be de-
signed and altered to be readily acces-
sible to and usable by individuals with 
disabilities. Subject to paragraph (c) of 
this section, a minimum of five percent 
of the total dwelling units, or at least 
one unit, whichever is greater, shall be 
made accessible for persons with mo-
bility impairments. A unit that is on 
an accessible route and is adaptable 
and otherwise in compliance with the 
standards set forth in paragraph (d) of 
this section is accessible for purposes 
of this section. An additional two per-
cent of the units (but not less that one 
unit) in such a project shall be acces-
sible for persons with hearing or vision 
impairments. If state or local require-
ments for alterations require greater 
action than this paragraph, those re-
quirements shall prevail. 

(b) Other alteration. (1) Subject to 
paragraph (c) of this section, alter-
ations to dwelling units in a PDP mul-
tifamily housing project shall, to the 
maximum extent feasible, be made to 
be readily accessible to and usable by 
individuals with disabilities. If alter-
ations of single elements or spaces of a 
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dwelling unit, when considered to-
gether, amount to an alteration of a 
dwelling unit, the entire dwelling unit 
shall be made accessible. Once five per-
cent of the dwelling units in a project 
are readily accessible to and usable by 
individuals with mobility impairments, 
then no additional elements of dwell-
ing units, or entire dwelling units, are 
required to be accessible under this 
paragraph. Once two percent of the 
dwelling units in a project are readily 
accessible to or usable by individuals 
with hearing or vision impairments, 
then no additional elements of dwell-
ing units, or entire dwelling units, are 
required to be accessible under this 
paragraph. 

(2) Alterations to common areas or 
parts of facilities that affect accessi-
bility of existing housing facilities, 
shall, to the maximum extent feasible, 
be made to be accessible to and usable 
by individuals with disabilities. 

(c) The agency may establish a high-
er percentage or number of accessible 
units than that prescribed in para-
graphs (a) or (b) of this section if the 
agency determines that there is a need 
for a higher percentage or number, 
based on census data or other available 
current data. In making such a deter-
mination, HUD shall take into account 
the expected needs of eligible persons 
with and without disabilities. 

(d) The definitions, requirements, 
and accessibility standards that apply 
to PDP multifamily housing projects 
covered by this section are those con-
tained in the UFAS, except where the 
ADAAG provides for greater accessi-
bility for the type of alteration being 
undertaken, and, in this case, the defi-
nitions, requirements and standards of 
the ADAAG shall apply. 

(e) With respect to multifamily hous-
ing projects operated by HUD, but in 
which HUD does not have an ownership 
interest, alterations under this section 
need not be made if doing so would im-
pose undue financial and administra-
tive burdens on the operation of the 
multifamily housing project. 

§ 9.153 Distribution of accessible 
dwelling units. 

Accessible dwelling units required by 
§ 9.152 shall, to the maximum extent 
feasible, be distributed throughout 

projects and sites and shall be avail-
able in a sufficient range of sizes and 
amenities so that a qualified individual 
with disabilities’ choice of living ar-
rangements is, as a whole, comparable 
to that of other persons eligible for 
housing assistance under the same 
agency conducted program. This provi-
sion shall not be construed to require 
(but does allow) the provision of an ele-
vator in any multifamily housing 
project solely for the purpose of per-
mitting location of accessible units 
above or below the accessible grade 
level. 

§ 9.154 Occupancy of accessible dwell-
ing units. 

(a) The agency shall adopt suitable 
means to assure that information re-
garding the availability of accessible 
units in PDP housing facilities reaches 
eligible individuals with disabilities, 
and shall take reasonable nondiscrim-
inatory steps to maximize the utiliza-
tion of such units by eligible individ-
uals whose disability requires the ac-
cessibility features of the particular 
unit. To this end, when an accessible 
unit becomes vacant, the agency (or its 
management agent) before offering 
such units to an applicant without dis-
abilities shall offer such unit: 

(1) First, to a current occupant of an-
other unit of the same project, or com-
parable projects under common con-
trol, having disabilities requiring the 
accessibility features of the vacant 
unit and occupying a unit not having 
such features, or, if no such occupant 
exists, then 

(2) Second, to an eligible qualified ap-
plicant on the waiting list having a dis-
ability requiring the accessibility fea-
tures of the vacant unit. 

(b) When offering an accessible unit 
to an applicant not having disabilities 
requiring the accessibility features of 
the unit, the agency may require the 
applicant to agree (and may incor-
porate this agreement in the lease) to 
move to a non-accessible unit when 
available. 

§ 9.155 Housing adjustments. 
(a) The agency shall modify its hous-

ing policies and practices as they re-
late to PDP housing facilities to ensure 
that these policies and practices do not 
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discriminate, on the basis of disability, 
against a qualified individual with dis-
abilities. The agency may not impose 
upon individuals with disabilities other 
policies, such as the prohibition of as-
sistive devices, auxiliary aids, alarms, 
or guides in housing facilities, that 
have the effect of limiting the partici-
pation of tenants with disabilities in 
any agency conducted housing program 
or activity in violation of this part. 
Housing policies that the agency can 
demonstrate are essential to the hous-
ing program or activity will not be re-
garded as discriminatory within the 
meaning of this section if modifica-
tions would result in a fundamental al-
teration in the nature of the program 
or activity or undue financial and ad-
ministrative burdens. 

(b) The decision that compliance 
would result in such alteration or bur-
dens must be made by the Secretary or 
his or her designee after considering all 
agency resources available for use in 
the funding and operation of the con-
ducted program or activity, and must 
be accompanied by a written statement 
of the reasons for reaching that conclu-
sion. If an action required to comply 
with this section would result in such 
an alteration or such burdens, the 
agency shall take any other action 
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum 
extent possible, individuals with dis-
abilities receive the benefits and serv-
ices of the program or activity. 

§ 9.160 Communications. 
(a) The agency shall take appropriate 

steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and 
members of the public. 

(1) The agency shall furnish appro-
priate auxiliary aids where necessary 
to afford an individual with disabilities 
an equal opportunity to participate in, 
and enjoy the benefits of, a program or 
activity conducted by the agency. 

(i) In determining what type of auxil-
iary aid is necessary, the agency shall 
give primary consideration to the re-
quests of the individual with disabil-
ities. 

(ii) The agency need not provide indi-
vidually prescribed devices, readers for 

personal use or study, or other devices 
of a personal nature. 

(2) Where the agency communicates 
with applicants and beneficiaries or 
members of the public by telephone, 
telecommunication devices for deaf 
persons (TDD’s) or equally effective 
telecommunication systems shall be 
used to communicate with persons 
with impaired hearing. 

(b) The agency shall ensure that in-
terested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, ac-
tivities, and facilities. 

(c) The agency shall provide signage 
at a primary entrance to each of its in-
accessible facilities, directing users to 
a location at which they can obtain in-
formation about accessible facilities. 
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility. 

(d) This section does not require the 
agency to take any action that it can 
demonstrate would result in a funda-
mental alteration in the nature of a 
program or activity or in undue finan-
cial and administrative burdens. In 
those circumstances where agency per-
sonnel believe that the proposed action 
would fundamentally alter the program 
or activity or would result in undue fi-
nancial and administrative burdens, 
the agency has the burden of proving 
that compliance with this section 
would result in such alteration or bur-
dens. The decision that compliance 
would result in such alteration or bur-
dens must be made by the Secretary or 
his or her designee after considering all 
agency resources available for use in 
the funding and operation of the con-
ducted program or activity and must 
be accompanied by a written statement 
of the reasons for reaching that conclu-
sion. If an action required to comply 
with § 9.160 would result in such an al-
teration or such burdens, the agency 
shall take any other action that would 
not result in such an alteration or such 
burdens but would nevertheless ensure 
that, to the maximum extent possible, 
individuals with disabilities receive the 
benefits and services of the program or 
activity. 
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§ 9.170 Compliance procedures. 
(a) Except as provided in paragraph 

(b) of this section, this section applies 
to all allegations of discrimination on 
the basis of disability in programs or 
activities conducted by the agency. 

(b) The agency shall process com-
plaints alleging violations of section 
504 with respect to employment accord-
ing to the procedures established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1613 under 
section 501 of the Rehabilitation Act of 
1973 (29 U.S.C. 791). 

(c) The Responsible Official shall co-
ordinate implementation of this sec-
tion. 

(d) Persons may submit complete 
complaints to the Assistant Secretary 
for Fair Housing and Equal Oppor-
tunity, 451 Seventh St., SW., Wash-
ington, DC 20410, or to any HUD Area 
Office. The agency shall accept and in-
vestigate all complete complaints for 
which the agency has jurisdiction. All 
complete complaints shall be filed 
within 180 days of the alleged act of 
discrimination. The agency may extend 
this time period for good cause. For 
purposes of determining when a com-
plaint is filed, a complaint mailed to 
the agency shall be deemed filed on the 
date it is postmarked. Any other com-
plaint shall be deemed filed on the date 
it is received by the agency. The agen-
cy shall acknowledge all complaints, in 
writing, within ten (10) working days of 
receipt of the complaint. 

(e) If the agency receives a complaint 
over which it does not have jurisdic-
tion, it shall promptly notify the com-
plainant and shall make reasonable ef-
forts to refer the complaint to the ap-
propriate Government entity. 

(f) The agency shall notify the Archi-
tectural and Transportation Barriers 
Compliance Board upon receipt of any 
complaint alleging that a building or 
facility that is subject to the Architec-
tural Barriers Act of 1968, as amended 
(42 U.S.C. 4151 through 4157), is not 
readily accessible to and usable by in-
dividuals with disabilities. The agency 
shall delete the identity of the com-
plainant from the copy of the com-
plaint. 

(g)(1) Within 180 days of the receipt of 
a complete complaint for which it has 
jurisdiction, the Office of Fair Housing 

and Equal Opportunity shall complete 
the investigation of the complaint, at-
tempt informal resolution, and if no in-
formal resolution is achieved, issue a 
letter of findings. If a complaint is 
filed against the Office of Fair Housing 
and Equal Opportunity, the Secretary 
or a designee of the Secretary shall in-
vestigate and resolve the complaint 
through informal agreement or letter 
of findings. 

(2) If a complaint is resolved infor-
mally, the terms of the agreement 
shall be reduced to writing and made 
part of the complaint file, with a copy 
of the agreement provided to the com-
plainant and the agency. The written 
agreement may include a finding on 
the issue of discrimination and shall 
describe any corrective action to which 
the complainant and the respondent 
have agreed. 

(3) If a complaint is not resolved in-
formally, the Office of Fair Housing 
and Equal Opportunity or a person des-
ignated under this paragraph shall no-
tify the complainant of the results of 
the investigation in a letter con-
taining— 

(i) Findings of fact and conclusions of 
law; 

(ii) A description of a remedy for 
each violation found; 

(iii) A notice of the right to appeal to 
the Secretary; 

(h)(1) Appeals of the findings of fact 
and conclusions of law or remedies 
must be filed by the complainant with-
in 90 days of receipt from the agency of 
the letter required by § 9.170(g). The As-
sistant Secretary or the person des-
ignated by the Secretary to decide an 
appeal of a complaint filed against the 
Office of Fair Housing and Equal Op-
portunity may extend this time for 
good cause. 

(2) Timely appeals shall be accepted 
and processed by the Assistant Sec-
retary. Decisions on an appeal shall 
not be issued by the person who made 
the initial determination. 

(i) The Assistant Secretary or the 
person designated by the Secretary to 
decide an appeal of a complaint filed 
against the Office of Fair Housing and 
Equal Opportunity shall notify the 
complainant of the results of the ap-
peal within 60 days of the receipt of the 
request. If the agency determines that 
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it needs additional information from 
the complainant, it shall have 60 days 
from the date it receives the additional 
information to make its determination 
on the appeal. 

(j) The time limits cited in para-
graphs (g) and (i) of this section may be 
extended with the permission of the 
Assistant Attorney General. 

(k) The agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies, 
except that the authority for making 
the final determination may not be 
delegated to another agency. 

PART 10—RULEMAKING: POLICY 
AND PROCEDURES 

Subpart A—General 

Sec. 
10.1 Policy. 
10.2 Definitions. 
10.3 Applicability. 
10.4 Rules docket. 

Subpart B—Procedures 

10.6 Initiation of rulemaking. 
10.7 Advance Notice of Proposed Rule-

making. 
10.8 Notice of proposed rulemaking. 
10.10 Participation by interested persons. 
10.12 Additional rulemaking proceedings. 
10.14 Hearings. 
10.16 Adoption of a final rule. 
10.18 Petitions for reconsideration. 
10.20 Petition for rulemaking. 

AUTHORITY: 42 U.S.C. 3535(d). 

SOURCE: 44 FR 1606, Jan. 5, 1979, unless oth-
erwise noted. 

Subpart A—General 
§ 10.1 Policy. 

It is the policy of the Department of 
Housing and Urban Development to 
provide for public participation in rule-
making with respect to all HUD pro-
grams and functions, including matters 
that relate to public property, loans, 
grants, benefits, or contracts even 
though such matters would not other-
wise be subject to rulemaking by law 
or Executive policy. The Department 
therefore publishes notices of proposed 
rulemaking in the FEDERAL REGISTER 
and gives interested persons an oppor-
tunity to participate in the rulemaking 
through submission of written data, 

views, and arguments with or without 
opportunity for oral presentation. It is 
the policy of the Department that its 
notices of proposed rulemaking are to 
afford the public not less than sixty 
days for submission of comments. For 
some rules the Secretary will employ 
additional methods of inviting public 
participation. These methods include, 
but are not limited to, publishing Ad-
vance Notices of Proposed Rulemaking 
(ANPR), conducting public surveys, 
and convening public forums or panels. 
An ANPR will be used to solicit public 
comment early in the rulemaking proc-
ess for significant rules unless the Sec-
retary grants an exception based upon 
legitimate and pressing time con-
straints. Unless required by statute, 
notice and public procedure will be 
omitted if the Department determines 
in a particular case or class of cases 
that notice and public procedure are 
impracticable, unnecessary or contrary 
to the public interest. In a particular 
case, the reasons for the determination 
shall be stated in the rulemaking docu-
ment. Notice and public procedure may 
also be omitted with respect to state-
ments of policy, interpretative rules, 
rules governing the Department’s orga-
nization or its own internal practices 
or procedures, or if a statute expressly 
so authorizes. A final substantive rule 
will be published not less than 30 days 
before its effective date, unless it 
grants or recognizes an exemption or 
relieves a restriction or unless the rule 
itself states good cause for taking ef-
fect upon publication or less than 30 
days thereafter. Statements of policy 
and interpretative rules will usually be 
made effective on the date of publica-
tion. 

[44 FR 1606, Jan. 5, 1979, as amended at 47 FR 
56625, Dec. 20, 1982] 

§ 10.2 Definitions. 
(a) Rule or Regulation means all or 

part of any Departmental statement of 
general or particular applicability and 
future effect designed to: (1) Imple-
ment, interpret, or prescribe law or 
policy, or (2) describe the Department’s 
organization, or its procedure or prac-
tice requirements. The term regulation 
is sometimes applied to a rule which 
has been published in the Code of Fed-
eral Regulations. 
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(b) Rulemaking means the Depart-
mental process for considering and for-
mulating the issuance, modification, or 
repeal of a rule. 

(c) Secretary means the Secretary or 
the Under Secretary of Housing and 
Urban Development, or an official to 
whom the Secretary has expressly dele-
gated authority to issue rules. 

§ 10.3 Applicability. 

(a) This part prescribes general rule-
making procedures for the issuance, 
amendment, or repeal of rules in which 
participation by interested persons is 
required by 5 U.S.C. or by Department 
policy. 

(b) The authority to issue rules, dele-
gated by the Secretary, may not be re-
delegated unless expressly permitted. 

(c) This part is not applicable to a de-
termination by HUD under 24 CFR part 
966 (public housing) or 24 CFR part 950 
(Indian housing) that the law of a juris-
diction requires that, prior to eviction, 
a tenant be given a hearing in court 
which provides the basic elements of 
due process (‘‘due process determina-
tion’’). 

[44 FR 1606, Jan. 5, 1979, as amended at 61 FR 
13273, Mar. 26, 1996] 

§ 10.4 Rules docket. 

(a) All documents relating to rule-
making procedures including but not 
limited to advance notices of proposed 
rulemaking, notices of proposed rule-
making, written comments received in 
response to notices, withdrawals or ter-
minations of proposed rulemaking, pe-
titions for rulemaking, requests for 
oral argument in public participation 
cases, requests for extension of time, 
grants or denials of petitions or re-
quests, transcripts or minutes of infor-
mal hearings, final rules and general 
notices are maintained in the Rules 
Docket Room (Room 5218), Department 
of Housing and Urban Development, 451 
7th Street, SW., Washington, DC 20410. 
All public rulemaking comments 
should refer to the docket number 
which appears in the heading of the 
rule and should be addressed to the 
Rules Docket Clerk, Room 5218, De-
partment of Housing and Urban Devel-
opment, 451 7th Street, SW., Wash-
ington, DC 20410. 

(b) Documents relating to rule-
making proceedings are public records. 
After a docket is established, any per-
son may examine docketed material at 
any time during regular business 
hours, and may obtain a copy of any 
docketed material upon payment of the 
prescribed fee. (See part 15 of this 
title). 

Subpart B—Procedures 
§ 10.6 Initiation of rulemaking. 

Rulemaking proceedings may be ini-
tiated on the Secretary’s motion, or on 
the recommendation of a Federal, 
State, or local government or govern-
ment agency, or on the petition of any 
interested person. 

§ 10.7 Advance Notice of Proposed 
Rulemaking. 

An Advance Notice of Proposed Rule-
making issued in accordance with § 10.1 
of this part is published in the FEDERAL 
REGISTER and briefly outlines: 

(a) The proposed new program or pro-
gram changes, and why they are need-
ed; 

(b) The major policy issues involved; 
(c) A request for comments, both spe-

cific and general, as to the need for the 
proposed rule and the provisions that 
the rule might include; 

(d) If appropriate, a list of questions 
about the proposal that will elicit de-
tailed comments; 

(e) If known, an estimate of the re-
porting or recordkeeping requirements, 
if any, that the rule would impose; and 

(f) Where comments should be ad-
dressed and the time within which they 
must be submitted. 

§ 10.8 Notice of proposed rulemaking. 
Each notice of proposed rulemaking 

required by statute or by § 10.1 is pub-
lished in the FEDERAL REGISTER and in-
cludes: 

(a) The substance or terms of the pro-
posed rule or a description of the sub-
ject matter and issues involved; 

(b) A statement of how and to what 
extent interested persons may partici-
pate in the proceeding; 

(c) Where participation is limited to 
written comments, a statement of the 
time within which such comments 
must be submitted; 
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(d) A reference to the legal authority 
under which the proposal is issued; and 

(e) In a proceeding which has pro-
vided Advance Notice of Proposed 
Rulemaking, an analysis of the prin-
cipal issues and recommendations 
raised by the comments, and the man-
ner in which they have been addressed 
in the proposed rulemaking. 

§ 10.10 Participation by interested per-
sons. 

(a) Unless the notice otherwise pro-
vides, any interested person may par-
ticipate in rulemaking proceedings by 
submitting written data, views or argu-
ments within the comment time stated 
in the notice. In addition, the Sec-
retary may permit the filing of com-
ments in response to original com-
ments. 

(b) In appropriate cases, the Sec-
retary may provide for oral presen-
tation of views in additional pro-
ceedings described in § 10.12. 

§ 10.12 Additional rulemaking pro-
ceedings. 

The Secretary may invite interested 
persons to present oral arguments, ap-
pear at informal hearings, or partici-
pate in any other procedure affording 
opportunity for oral presentation of 
views. The transcript or minutes of 
such meetings, as appropriate, will be 
kept and filed in the Rules Docket. 

§ 10.14 Hearings. 

(a) The provisions of 5 U.S.C. 556 and 
557, which govern formal hearings in 
adjudicatory proceedings, do not apply 
to informal rule making proceedings 
described in this part. When oppor-
tunity is afforded for oral presentation, 
such informal hearing is a non-
adversary, fact-finding proceeding. Any 
rule issued in a proceeding under this 
part in which a hearing is held is not 
based exclusively on the record of such 
hearing. 

(b) When a hearing is provided, the 
Secretary will designate a representa-
tive to conduct the hearing, and if the 
presence of a legal officer is desirable, 
the General Counsel will designate a 
staff attorney to serve as the officer. 

§ 10.16 Adoption of a final rule. 
All timely comments are considered 

in taking final action on a proposed 
rule. Each preamble to a final rule will 
contain a short analysis and evaluation 
of the relevant significant issues set 
forth in the comments submitted, and 
a clear concise statement of the basis 
and purpose of the rule. 

§ 10.18 Petitions for reconsideration. 
Petitions for reconsideration of a 

final rule will not be considered. Such 
petitions, if filed, will be treated as pe-
titions for rulemaking in accordance 
with § 10.20. 

§ 10.20 Petition for rulemaking. 
(a) Any interested person may peti-

tion the Secretary for the issuance, 
amendment, or repeal of a rule. Each 
petition shall: 

(1) Be submitted to the Rules Docket 
Clerk, Room 5218, Department of Hous-
ing and Urban Development, Wash-
ington, DC 20410; 

(2) Set forth the text of substance of 
the rule or amendment proposed or 
specify the rule sought to be repealed; 

(3) Explain the interest of the peti-
tioner in the action sought; and 

(4) Set forth all data and arguments 
available to the petitioner in support 
of the action sought. 

(b) No public procedures will be held 
directly on the petition before its dis-
position. If the Secretary finds that the 
petition contains adequate justifica-
tion, a rulemaking proceeding will be 
initiated or a final rule will be issued 
as appropriate. If the Secretary finds 
that the petition does not contain ade-
quate justification, the petition will be 
denied by letter or other notice, with a 
brief statement of the ground for de-
nial. The Secretary may consider new 
evidence at any time; however, repeti-
tious petitions for rulemaking will not 
be considered. 

PART 13—USE OF PENALTY MAIL IN 
THE LOCATION AND RECOVERY 
OF MISSING CHILDREN 

Sec. 
13.1 Purpose. 
13.2 Procedures for obtaining and dissemi-

nating data. 
13.3 Withdrawal of data. 
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13.4 Reports. 

AUTHORITY: 39 U.S.C. 3220(a)(2); 5 U.S.C. 301. 

SOURCE: 51 FR 19830, June 3, 1986, unless 
otherwise noted. 

§ 13.1 Purpose. 
To support the national effort to lo-

cate and recover missing children, the 
Department of Housing and Urban De-
velopment (HUD) joins other executive 
departments and independent estab-
lishments of the Government of the 
United States in using penalty mail to 
disseminate photographs and bio-
graphical information on hundreds of 
missing children. 

[51 FR 19830, June 3, 1986; 51 FR 43608, Dec. 3, 
1986] 

§ 13.2 Procedures for obtaining and 
disseminating data. 

(a) HUD shall insert, manually and 
via automated inserts, pictures and bi-
ographical data related to missing chil-
dren in domestic penalty mail directed 
to members of the public in the United 
States, its territories and possessions. 
These include: 

(1) Standard letter-size envelopes 
(41⁄2″ × 91⁄2″); 

(2) Document-size envelopes (91⁄2″ × 
12″, 91⁄2″ × 111⁄2″, 10″ × 13″); and 

(3) Other envelopes (miscellaneous 
size). 

(b) Missing children information 
shall not be placed on the Penalty Indi-
cia, OCR Read Area, Bar Code Read 
Area, and Return Address areas of let-
ter-size envelopes. 

(c) Posters containing pictures and 
biographical data shall be placed on 
bulletin boards in Headquarters and 
Field offices. 

(d) HUD shall accept camera-ready 
and other photographic and biographi-
cal materials solely from the National 
Center for Missing and Exploited Chil-
dren (National Center). Photographs 
that were reasonably current as of the 
time of the child’s disappearance shall 
be the only acceptable form of visual 
media or pictorial likeness used in pen-
alty mail or posters. 

§ 13.3 Withdrawal of data. 
HUD shall remove all printed penalty 

mail envelopes and other materials 
from circulation or other use within a 

three month period from the date the 
National Center receives information 
or notice that a child, whose picture 
and biographical information have 
been made available to HUD, has been 
recovered or that the parent or guard-
ian’s permission to use the child’s pho-
tograph and biographical information 
has been withdrawn. The HUD contact 
person shall be notified immediately 
and in writing by the National Center 
of the need to withdraw from circula-
tion penalty mail envelopes and other 
materials related to a particular child. 

§ 13.4 Reports. 
HUD shall compile and submit to Of-

fice of Juvenile Justice and Deliquency 
Prevention (OJJDP), by June 30, 1987, a 
consolidated report on its experience in 
implementing S. 1195 Official Mail Use 
in the Location and Recovery of Missing 
Children along with recommendations 
for future Departmental action. 

PART 14—IMPLEMENTATION OF THE 
EQUAL ACCESS TO JUSTICE ACT 
IN ADMINISTRATIVE PRO-
CEEDINGS 

Subpart A—General Provisions 

Sec. 
14.50 Definitions. 
14.100 Time computation. 
14.105 Purpose of these rules. 
14.110 When the Act applies. 
14.115 Proceedings covered. 
14.120 Eligibility of applicants. 
14.125 Standards for awards. 
14.130 Allowable fees and expenses. 
14.135 Rulemaking on maximum rates for 

attorney fees. 
14.140 Awards against other agencies. 

Subpart B—Information Required From 
Applicants 

14.200 Contents of application. 
14.205 Net worth exhibit. 
14.210 Documentation of fees and expenses. 
14.215 When an application may be filed. 

Subpart C—Procedures for Considering 
Applications 

14.300 Jurisdiction of adjudicative officer. 
14.305 Filing and service of documents. 
14.310 Answer to application. 
14.315 Comments by other parties. 
14.320 Settlement. 
14.325 Extensions of time and further pro-

ceedings. 
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14.330 Decision. 
14.335 Departmental review. 
14.340 Judicial review. 
14.345 Payment of award. 

AUTHORITY: 5 U.S.C. 504(c)(1); 42 U.S.C. 
3535(d). 

SOURCE: 52 FR 27126, July 17, 1987, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 14.50 Definitions. 
Act. The Equal Access to Justice Act, 

5 U.S.C. 504, title II of Pub. L. 96–481, as 
amended by Pub. L. 99–80. 

Adjudicative officer. The hearing ex-
aminer, administrative law judge, ad-
ministrative judge of the HUD Office of 
Appeals, or other officer designated by 
the Secretary or other responsible De-
partment official, who presided at the 
adversary adjudication. 

Adversary adjudication. (a) An adju-
dication under 5 U.S.C. 554 in which the 
position of the United States is rep-
resented by counsel or otherwise, but 
not including an adjudication for the 
purpose of establishing or fixing a rate 
or for the purpose of granting or renew-
ing a license; and 

(b) Appeals of decisions of con-
tracting officers made pursuant to sec-
tion 6 of the Contract Disputes Act of 
1978 (41 U.S.C. 605) before agency boards 
of contract appeals as provided in sec-
tion 8 of that Act (41 U.S.C. 607). 

Agency counsel (a) When the position 
of the Department is being represented, 
the attorney or attorneys designated 
by the Department’s General Counsel 
to represent the Department in a pro-
ceeding covered by this part, and 

(b) When the position of another 
agency of the United States is being 
represented, the representative as des-
ignated by that agency. 

Department. The Department of Hous-
ing and Urban Development, or the or-
ganizational unit within the Depart-
ment responsible for conducting an ad-
versary adjudication subject to this 
part. 

Proceeding. An adversary adjudica-
tion as defined above. 

Secretary. The Secretary of Housing 
and Urban Development. 

[52 FR 27126, July 17, 1987, as amended at 72 
FR 53877, Sept. 20, 2007] 

§ 14.100 Time computation. 
Time periods stated in this part shall 

be computed in accordance with the 
Department’s rules with respect to 
computation of time which apply to 
the underlying proceeding. 

§ 14.105 Purpose of these rules. 
The Act provides for the award of at-

torney fees and other expenses to eligi-
ble individuals and entities who are 
parties to certain administrative pro-
ceedings (adversary adjudications) be-
fore the Department. An eligible party 
may receive an award when it prevails 
over an agency, unless the agency’s po-
sition was substantially justified or 
special circumstances make an award 
unjust. The rules in this part described 
the parties eligible for awards and the 
proceedings that are covered. They also 
explain how to apply for awards and 
the procedures and standards that the 
Department will use to make them. 

§ 14.110 When the Act applies. 
The Act applies to any adversary ad-

judication pending or commenced be-
fore this Department on or after Au-
gust 5, 1985. It also applies to any ad-
versary adjudication commenced on or 
after October 1, 1984, and finally dis-
posed of before August 5, 1985, provided 
that an application for fees and ex-
penses, as described in subpart B of 
these rules, has been filed with the De-
partment no later than 30 days after 
August 5, 1985, and to any adversary 
adjudication pending on or commenced 
on or after October 1, 1981, in which an 
application for fees and other expenses 
was timely filed and was dismissed for 
lack of jurisdiction. 

§ 14.115 Proceedings covered. 
(a) The proceedings to which this 

part applies are adversary adjudica-
tions conducted by the Department 
under: 

(1) The Interstate Land Sales Full 
Disclosure Act, as amended, 15 U.S.C. 
1701 et seq., pursuant to 15 U.S.C. 1715 
and 24 CFR part 1720; 

(2) Section 602 of the Civil Rights Act 
of 1964, 42 U.S.C. 2000d–1, and 24 CFR 
parts 1 and 2; 

(3) Section 505(a) of the Rehabilita-
tion Act of 1973, as amended, 29 U.S.C. 
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794a, 28 CFR part 41, and any applicable 
HUD regulations; 

(4) Section 305(a) of the Age Discrimi-
nation Act of 1975, 42 U.S.C. 6104(a), 45 
CFR part 90 and any applicable HUD 
regulations; 

(5) Section 3 of the HUD Act of 1968, 
12 U.S.C. 170lu (Employment Opportu-
nities for Business and Lower Income 
Persons in Connection with Assisted 
Projected), and 24 CFR part 135; 

(6) Debt Collection Act of 1982 (Sal-
ary Offset), 5 U.S.C. 5514, and 24 CFR 
17.125–.140; 

(7) Manufactured Home Construction 
and Safety Standards Act of 1974, 42 
U.S.C. 5401 et seq., and 24 CFR part 3280; 

(8) Section 111 of title I of the Hous-
ing and Community Development Act 
of 1974, 42 U.S.C. 5311, and 24 CFR 
570.913; 

(9) Appeals of decisions of con-
tracting officers made pursuant to sec-
tion 6 of the Contract Disputes Act of 
1978 (41 U.S.C. 605) before the HUD 
Board of Contract Appeals as provided 
in section 8 of that Act (41 U.S.C. 607); 
or 

(10) Title VIII of the Civil Rights Act 
of 1968 (42 U.S.C. 3600–3620) and 24 CFR 
part 104. 

(b) The Department’s failure to iden-
tify a type of proceeding as an adver-
sary adjudication shall not preclude 
the filing of an application by a party 
who believes the proceeding is covered 
by the Act; whether the proceeding is 
covered will then be an issue for resolu-
tion in proceedings on the application. 

(c) If a proceeding includes both mat-
ters covered by the Act and matters 
specifically excluded from coverage, 
any award made will include only fees 
and expenses related to covered issues. 

[52 FR 27126, July 17, 1987, as amended at 54 
FR 3283, Jan. 23, 1989] 

§ 14.120 Eligibility of applicants. 
(a) To be eligible for an award of at-

torney fees and other expenses under 
the Act, the applicant must be a party 
to the adversary adjudication for which 
it seeks an award. The term party is de-
fined in 5 U.S.C. 551(3). The applicant 
must show that it meets all conditions 
of eligibility set out in this subpart 
and in subpart B. 

(b) The types of eligible applicants 
are as follows: 

(1) An individual with a net worth of 
not more than $2 million; 

(2) The sole owner of an unincor-
porated business who has a net worth 
of not more than $7 million, including 
both personal and business interests, 
and not more than 500 employees; 

(3) A charitable or other tax-exempt 
organization described in section 
501(c)(3) of the Internal Revenue Code, 
26 U.S.C. 501(c)(3), with not more than 
500 employees; 

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a), 
with not more than 500 employees; or 

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth 
of not more than $7 million and not 
more than 500 employees. 

(c) For the purpose of eligibility, the 
net worth and number of employees of 
an applicant shall be determined as of 
the date the proceeding was initiated. 
For the purpose of eligibility of appli-
cants before the HUD Board of Con-
tract Appeals, the net worth and num-
ber of employees of an applicant shall 
be determined as of the date the appli-
cant filed its appeal under 41 U.S.C. 606. 

(d) An applicant who owns an unin-
corporated business will be considered 
as an individual rather than a sole 
owner of an unincorporated business if 
the issues on which the application 
prevails are related primarily to per-
sonal interests rather than to business 
interests. 

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the 
applicant, under the applicant’s direc-
tion and control. Part-time employees 
shall be included on a proportional 
basis. 

(f) The net worth and number of em-
ployees of the applicant and all of its 
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly 
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the applicant, or any corpora-
tion or other entity of which the appli-
cant directly or indirectly owns or con-
trols a majority of the voting shares or 
other interest, will be considered an af-
filiate for purposes of this part, unless 
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the adjudicative officer determines 
that such treatment would be unjust 
and contrary to the purposes of the Act 
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of 
the applicant other than those de-
scribed in this paragraph constitute 
special circumstances that would make 
an award unjust. 

(g) An applicant that participates in 
a proceeding primarily on behalf of one 
or more other persons or entities that 
would be ineligible is not itself eligible 
for an award. 

§ 14.125 Standards for awards. 
(a) A prevailing applicant may re-

ceive an award for fees and expenses in-
curred in connection with a proceeding, 
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the agency over 
which the applicant has prevailed was 
substantially justified. The position of 
the agency includes, in addition to the 
position taken by the agency in the ad-
versary adjudication, the action or fail-
ure to act by the agency upon which 
the adversary adjudication is based. 
The burden of proof that an award 
should not be made to an ineligible pre-
vailing applicant because the agency’s 
position was substantially justified is 
on the agency counsel, who may avoid 
an award by showing that its position 
was reasonable in law and fact. 

(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the proceeding, 
if the applicant has falsified the appli-
cation (including documentation) or 
net worth exhibit or if special cir-
cumstances make the award sought un-
just. 

§ 14.130 Allowable fees and expenses. 
(a) No award for the fee of an attor-

ney or agent under these rules may ex-
ceed $75.00 per hour. However, an award 
may also include the reasonable ex-
penses of the attorney, agent or wit-
ness as a separate item, if the attor-
ney, agent or witness ordinarily 
charges clients separately for such ex-
penses. 

(b) In determining the reasonableness 
of the fee sought for an attorney, agent 

or expert witness, the adjudicative offi-
cer shall consider the following: 

(1) If the attorney, agent or witness 
is in private practice, his or her cus-
tomary fee for similar services, or, if 
an employee of the applicant, the fully 
allocated cost of the services; 

(2) The prevailing rate for the kind 
and quality of services furnished in the 
community in which the attorney, 
agent or witness ordinarily performs 
services; 

(3) The time actually spent in the 
representation of the applicant; 

(4) The time reasonably spent in the 
light of the difficulty or complexity of 
the issues in the proceeding; and 

(5) Such other factors as may bear on 
the value of the services provided. 

(c) The reasonable cost of any study, 
analysis, engineering report, test, 
project, or similar matter prepared on 
behalf of a party may be awarded, to 
the extent that the charge for the serv-
ices does not exceed the prevailing rate 
for similar services, and the study or 
other matter was necessary for prepa-
ration of the applicant’s case. 

§ 14.135 Rulemaking on maximum 
rates for attorney fees. 

Any person may file with the Depart-
ment a petition for rulemaking to in-
crease the maximum rate for attorney 
fees as provided in 5 U.S.C. 
504(b)(1)(A)(ii), in accordance with 24 
CFR part 10. The petition should iden-
tify the rate the petitioner believes the 
Department should establish and the 
types of proceedings in which the rate 
should be used. It should also explain 
fully the reasons why the higher rate is 
warranted. The Department will re-
spond to the petition in accordance 
with 24 CFR 10.20(b). 

§ 14.140 Awards against other agen-
cies. 

If an applicant is entitled to an 
award because it prevails over another 
agency of the United States that par-
ticipates in a proceeding before the De-
partment and takes a position that is 
not substantially justified, the award 
or an appropriate portion of the award 
shall be made against that agency. 
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Subpart B—Information Required 
From Applicants 

§ 14.200 Contents of application. 

(a) An application for an award of 
fees and expenses under the Act shall 
identify the applicant and the pro-
ceeding for which an award is sought. 
The application shall show that the ap-
plicant has prevailed and identify the 
position of the Department or other 
agencies that the applicant alleges was 
not substantially justified. Unless the 
applicant is an individual, the applica-
tion shall also state the number of em-
ployees of the applicant and describe 
briefly the type and purpose of its or-
ganization or business. 

(b) The application shall also include 
a statement that the applicant’s net 
worth does not exceed $2 million (if an 
individual) or $7 million (for all other 
applicants, including their affiliates). 
However, an applicant may omit this 
statement if: 

(1) It attaches a copy of a ruling by 
the Internal Revenue Service that it 
qualifies as an organization described 
in section 501(c)(3) of the Internal Rev-
enue Code, 26 U.S.C. 501(c)(3), or, in the 
case of a tax-exempt organization not 
required to obtain a ruling from the In-
ternal Revenue Service on its exempt 
status, a statement that describes the 
basis for the applicant’s belief that it 
qualifies under such section; or 

(2) It states that it is a cooperative 
association as defined in section 15(a) 
of the Agricultural Marketing Act, 12 
U.S.C. 1141j(a). 

(c) If the applicant is a partnership, 
corporation, association, or organiza-
tion, or a sole owner of an unincor-
porated business, the applicant shall 
state that it did not have more than 500 
employees at the time the proceeding 
was initiated, giving the number of its 
employees and describing briefly the 
type and purpose of its organization or 
business. 

(d) The application shall also itemize 
the amount of fees and expenses for 
which an award is sought. 

(e) The application also may include 
any other matters that the applicant 
wishes the Department to consider in 
determining whether and in what 
amount an award should be made. 

(f) The application shall be signed by 
the applicant or an authorized officer 
with respect to the eligibility of the 
applicant and by the attorney of the 
applicant with respect to fees and ex-
penses sought. The application shall 
contain or be accompanied by a written 
verification under oath or affirmation 
under penalty of perjury that the infor-
mation provided in the application and 
all accompanying material is true and 
complete to the best of the applicant’s 
or authorized officer’s information and 
belief. 

(Approved by the Office of Management and 
Budget under control number 2510–0001) 

§ 14.205 Net worth exhibit. 

(a) Each applicant except a qualified 
tax-exempt organization or a qualified 
cooperative association must submit 
with its application a detailed exhibit 
showing the net worth of the applicant 
and any affiliates (as defined in 
§ 14.120(f) of this part) when the pro-
ceeding was initiated. The exhibit may 
be in any form convenient to the appli-
cant that provides full disclosure of the 
applicant’s and its affiliates’ assets and 
liabilities, and is sufficient to deter-
mine whether the applicant qualifies 
under the standards of the Act and this 
part. The adjudicative officer may re-
quire an applicant to file additional in-
formation to determine its eligibility 
for an award. 

(b) The net worth exhibit shall de-
scribe any transfers of assets from, or 
obligations incurred by, the applicant 
or any affiliate, occurring in the one- 
year period before the date on which 
the proceeding was initiated, that re-
duced the net worth of the applicant 
and its affiliates below the applicable 
net worth ceiling. If there were no such 
transactions, the applicant shall so 
state. 

(c) Ordinarily, the net worth exhibit 
will be included in the public record of 
the proceeding. However, an applicant 
that objects to public disclosure of in-
formation in any portion of the exhibit 
and believes there are legal grounds for 
withholding it from disclosure may 
submit that portion of the exhibit di-
rectly to the adjudicative officer in a 
sealed envelope labeled ‘‘Confidential 
Financial Information,’’ accompanied 
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by a motion to withhold the informa-
tion from public disclosure. The mo-
tion shall describe the information 
sought to be withheld and explain, in 
detail, why it falls within one or more 
of the specific exemptions from manda-
tory disclosure under the Freedom of 
Information Act (5 U.S.C. 552(b) (1)–(9)), 
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on 
counsel representing the agency 
against which the applicant seeks an 
award, but need not be served on any 
other party to the proceeding. If the 
adjudicative officer finds that the in-
formation should not be withheld from 
disclosure, it shall be placed in the 
public record of the proceeding. Other-
wise, any request to inspect or copy 
the exhibit shall be disposed of in ac-
cordance with the Department’s estab-
lished procedures under the Freedom of 
Information Act, 24 CFR part 15. In ei-
ther case, disclosure shall be subject to 
the provisions of the Privacy Act of 
1974, 5 U.S.C. 552a, and the Depart-
ment’s procedures implementing the 
Privacy Act of 1974 at 24 CFR part 16. 

(Approved by the Office of Management and 
Budget under control number 2510–0001) 

§ 14.210 Documentation of fees and ex-
penses. 

(a) The application shall be accom-
panied by full and itemized documenta-
tion of the fees and expenses, including 
the cost of any study, analysis, engi-
neering report, test, project or similar 
matter, for which an award is sought. 

(b) The documentation shall include 
an affidavit from any attorney, agent 
or expert witness representing or ap-
pearing in behalf of the party, stating 
the actual time expended and the rate 
at which fees and other expenses were 
computed and describing the specific 
services performed. 

(c) The documentation shall also in-
clude a description of any expenses for 
which reimbursement is sought and a 
statement of the amounts paid and 
payable by the applicant or by any 
other person or entity for the services 
provided. Vouchers, receipts, logs, or 
other substantiation for any expenses 
paid or payable shall be provided. 

(d) The adjudicative officer may re-
quire the applicant to provide addi-
tional substantiation for any expenses 
claimed. 

(Approved by the Office of Management and 
Budget under control number 2510–0001) 

§ 14.215 When an application may be 
filed. 

(a) An application may be filed when-
ever the applicant has prevailed in the 
proceeding or in a significant and dis-
crete substantive portion of the pro-
ceeding, but in no case later than 30 
days after the Department’s final dis-
position of the proceeding. 

(b) For purposes of this rule, final 
disposition means the date on which a 
decision or order disposing of the mer-
its of the proceeding or any other com-
plete resolution of the proceeding, such 
as a settlement of voluntary dismissal, 
become final and unappealable, both 
within the Department and to the 
courts. 

(c) If review or reconsideration 
(under HUD Board of Contract Appeals 
Rule 29, 24 CFR 20.10) is sought or 
taken of a decision as to which an ap-
plicant believes it has prevailed, pro-
ceedings for the award of fees shall be 
stayed pending final disposition of the 
underlying controversy. When the 
United States appeals the underlying 
merits of an adversary adjudication to 
a court, no decision on an application 
for fees and other expenses in connec-
tion with that adversary adjudication 
shall be made until a final and 
unreviewable decision is rendered by 
the court on the appeal or until the un-
derlying merits of the case have been 
finally determined pursuant to the ap-
peal. 

Subpart C—Procedures for 
Considering Applications 

§ 14.300 Jurisdiction of adjudicative 
officer. 

Any provision in the Department’s 
rules and regulations other than this 
part which limits or terminates the ju-
risdiction of an adjudicative officer 
upon the effective date of his or her de-
cision in the underlying proceeding 
shall not in any way affect his or her 
jurisdiction to render a decision under 
this part. 
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§ 14.305 Filing and service of docu-
ments. 

Any application for an award or 
other pleading or document related to 
an application shall be filed and served 
on all parties to the proceeding in the 
same manner as other pleadings in the 
proceeding, except as provided in 
§ 14.205(c) for confidential financial in-
formation. 

§ 14.310 Answer to application. 

(a) Within 30 days after service of an 
application, agency counsel may file an 
answer to the application. Agency 
counsel may request an extension of 
time for filing. If agency counsel fails 
to answer or otherwise fails to contest 
or settle the application, the adjudica-
tive officer, upon a satisfactory show-
ing of entitlement by the applicant, 
may make an award for the applicant’s 
fees and other expenses under the Act. 

(b) If agency counsel and the appli-
cant believe that the issues in the fee 
application can be settled, they may 
jointly file a statement of their intent 
to negotiate a settlement. The filing of 
this statement shall extend the time 
for filing an answer for an additional 30 
days, and further extensions may be 
granted by the adjudicative officer 
upon request by agency counsel and 
the applicant. 

(c) The answer shall explain in detail 
any objections to the award requested 
and identify the facts relied on in sup-
port of agency counsel’s position. If the 
answer is based on any alleged facts 
not already in the record of the pro-
ceeding, agency counsel shall include 
with the answer either supporting affi-
davits or a request for further pro-
ceedings under § 14.325. 

§ 14.315 Comments by other parties. 

Any party to a proceeding other than 
the applicant and agency counsel may 
file comments on an application within 
30 days after it is served, or on an an-
swer within 15 days after it is served. A 
commenting party may not participate 
further in proceedings on the applica-
tion unless the adjudicative officer de-
termines that the public interest re-
quires such participation in order to 
permit full exploration of matters 
raised in the comments. 

§ 14.320 Settlement. 

The applicant and agency counsel 
may agree on a proposed settlement of 
the award before final action on the ap-
plication, either in connection with a 
settlement of the underlying pro-
ceeding, or after the underlying pro-
ceeding has been concluded, in accord-
ance with the settlement procedure ap-
plicable to the underlying proceeding. 
If a prevailing party and agency coun-
sel agree on a proposed settlement of 
an award before an application has 
been filed, the application shall be filed 
with the proposed settlement. 

§ 14.325 Extensions of time and further 
proceedings. 

(a) The adjudicative officer on mo-
tion and for good cause shown may 
grant extensions of time other than for 
filing an application for fees and ex-
penses after final disposition in the ad-
versary adjudication. 

(b) Ordinarily, the determination of 
an award will be made on the basis of 
the written record. However, on re-
quest of either the applicant or agency 
counsel, or on his or her own initiative, 
the adjudicative officer may order fur-
ther proceedings, such as an informal 
conference, oral argument, additional 
written submissions, or as to issues 
other than substantial justification 
(such as the applicant’s eligibility or 
substantiation of fees and expenses), 
pertinent discovery or an evidentiary 
hearing. Such further proceedings shall 
be held only when necessary for full 
and fair resolution of the issues arising 
from the application, and shall be con-
ducted as promptly as possible. Wheth-
er or not the position of the agency 
was substantially justified shall be de-
termined on the basis of the adminis-
trative record, as a whole, which is 
made in the adversary adjudication for 
which fees and other expenses are 
sought. 

(c) A request that the adjudicative 
officer order further proceedings under 
this section shall specifically identify 
the information sought or the disputed 
issues and shall explain why the addi-
tional proceedings are necessary to re-
solve the issues. 
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§ 14.330 Decision. 
The adjudicative officer shall issue 

an initial decision on the application 
within 30 days after completion of pro-
ceedings on the application. The deci-
sion shall include written findings and 
conclusions on such of the following as 
are relevant to the decision: 

(a) The applicant’s status as a pre-
vailing party; 

(b) The applicant’s qualification as a 
party under 5 U.S.C. 504(b)(1)(B); 

(c) Whether the agency’s position was 
substantially justified; 

(d) Whether special circumstances 
make an award unjust; 

(e) Whether the applicant during the 
course of the proceedings engaged in 
conduct that unduly and unreasonably 
protracted the final resolution of the 
matter in controversy; and 

(f) The amounts, if any, awarded for 
fees and other expenses, with reasons 
for any difference between the amount 
requested and the amount awarded. 
If the applicant has sought an award 
against more than one agency, the de-
cision shall allocate responsibility for 
payment of any award made among the 
agencies, and shall explain the reasons 
for the allocation made. 

§ 14.335 Departmental review. 
(a) Either the applicant or agency 

counsel may seek review of the initial 
decision on the fee application, or the 
Secretary (or his or her delegate, if 
any) may decide to review the decision 
on his or her own initiative, in accord-
ance with the Department’s review or 
appeals procedures applicable to the 
underlying proceeding. If neither the 
applicant nor agency counsel seeks re-
view and the Secretary (or his or her 
delegate, if any) does not take review 
on his or her own initiative, the initial 
decision on the application shall be-
come a final decision of the Depart-
ment in the same manner as a decision 
in the underlying proceeding becomes 
final. Whether to review a decision is a 
matter within the discretion of the 
Secretary (or his or her delegate, if 
any). If review is taken, the Depart-
ment will issue a final decision on the 
application or remand the application 
to the adjudicative officer for further 
proceedings. 

(b) Either party may seek reconsider-
ation of the decision on the fee applica-
tion in accordance with Rule 29, 24 CFR 
20.10. 

§ 14.340 Judicial review. 
Judicial review of final departmental 

decisions on awards may be sought as 
provided in 5 U.S.C. 504(c)(2). 

§ 14.345 Payment of award. 
An applicant seeking payment of an 

award shall submit a copy of the final 
decision granting the award to: Direc-
tor, Office of Finance and Accounting, 
Room 2202, Department of Housing and 
Urban Development, Washington, DC 
20410, with a copy to: Associate General 
Counsel for Equal Opportunity and Ad-
ministrative Law, Room 10244, Depart-
ment of Housing and Urban Develop-
ment, Washington, DC 20410. A state-
ment that review of the underlying de-
cision is not being sought in the United 
States courts, or that the process for 
seeking review of the award, if initi-
ated, has been completed, must also be 
included. The agency will pay the 
amount awarded to the applicant with-
in 60 days, unless judicial review of the 
award or of the underlying decision of 
the adversary adjudication has been 
sought by the applicant or any other 
party to the proceeding. 

PART 15—PUBLIC ACCESS TO HUD 
RECORDS UNDER THE FREEDOM 
OF INFORMATION ACT AND TES-
TIMONY AND PRODUCTION OF 
INFORMATION BY HUD EMPLOY-
EES 

Subpart A—Purpose and Policy 

Sec. 
15.1 What is the purpose of this part? 
15.2 What definitions apply to this part? 
15.3 What exemptions are authorized by 5 

U.S.C. 552? 

Subpart B—FOIA Disclosure of Information 

15.101 What is HUD’s overall policy con-
cerning disclosing identifiable records? 

15.102 Where and when may I inspect and 
copy records that FOIA requires HUD to 
make regularly available to the public? 

15.103 How can I get other records from 
HUD? 

15.104 What are the time periods for HUD to 
respond to my request for records? 
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15.105 How will HUD process my request? 
15.106 How will HUD respond to my request? 
15.107 How does HUD handle requests that 

involve classified records? 
15.108 What are HUD’s policies concerning 

designating confidential commercial or 
financial information under Exemption 4 
of the FOIA and responding to requests 
for business information? 

15.109 How will HUD respond to a request 
for information from Form HUD–92410 
(Statement of Profit and Loss)? 

15.110 What fees will HUD charge? 
15.111 How do I appeal a denial of my re-

quest for records or a fee determination? 
15.112 How will HUD respond to my appeal? 

Subpart C—Production of Material or Provi-
sion of Testimony in Response to De-
mands in Legal Proceedings Among 
Private Litigants 

15.201 Purpose and scope. 
15.202 Production of material or provision 

of testimony prohibited unless approved. 
15.203 Making a demand for production of 

material or provision of testimony. 
15.204 Consideration of demands for produc-

tion of material or provision of testi-
mony. 

15.205 Method of production of material or 
provision of testimony. 

15.206 Procedure in the event of an adverse 
ruling regarding production of material 
or provision of testimony. 

Subpart D—Production of Material or Provi-
sion of Testimony in Response to De-
mands in Legal Proceedings in Which 
the United States Is a Party 

15.301 Purpose and scope. 
15.302 Production of material or provision 

of testimony prohibited unless approved. 
15.303 Procedure for review of demands for 

production of material or provision of 
testimony in any legal proceeding in 
which the United States is a party. 

15.304 Consideration of demands for produc-
tion of material or provision of testi-
mony. 

15.305 Method of production of material or 
provision of testimony. 

APPENDIX A TO PART 15—LOCATION INFORMA-
TION FOR HUD FOIA READING ROOMS AND 
CONTACT INFORMATION FOR REGIONAL 
COUNSEL 

AUTHORITY: 42 U.S.C. 3535(d). 
Subpart A also issued under 5 U.S.C. 552. 
Section 15.107 also issued under E.O. 12958, 

60 FR 19825, 3 CFR Comp., p. 333. 
Subparts C and D also issued under 5 U.S.C. 

301. 

Subpart A—Purpose and Policy 

SOURCE: 66 FR 6967, Jan. 22, 2001, unless 
otherwise noted. 

§ 15.1 What is the purpose of this part? 

(a) Subpart B of this part. Subpart B of 
this part describes the procedures by 
which HUD makes documents available 
under the Freedom of Information Act 
(FOIA) (5 U.S.C. 552). Subpart A of this 
part applies to all HUD organizational 
units; however, applicability of subpart 
A to the Office of the Inspector General 
is subject to parts 2002 and 2004 of the 
title. 

(b) Subpart C of this part. Subpart C of 
this part describes the procedures to be 
followed and standards to be applied in 
processing demands for the production 
of material or provision of testimony 
in legal proceedings among private liti-
gants. 

(c) Subpart D of this part. Subpart D 
of this part describes the procedures to 
be followed and standards to be applied 
in processing demands for the produc-
tion of material or provision of testi-
mony in legal proceedings in which the 
United States is a party. 

(d) Inapplicability of subparts B and C 
to Office of Inspector General. Subparts 
B and C of this part do not apply to 
employees in the Office of the Inspec-
tor General. The procedures that apply 
to employees in the Office of the In-
spector General are described in part 
2004 of this title. 

[66 FR 6967, Jan. 22, 2001, as amended at 72 
FR 8581, Feb. 26, 2007] 

§ 15.2 What definitions apply to this 
part? 

The following definitions apply to 
this part. 

(a) Terms defined in part 5 of this title. 
The terms HUD, Secretary, and Organi-
zational unit are defined in part 5 of 
this title. 

(b) Other terms used in this part. As 
used in this part: 

Appropriate Associate General Counsel 
means the Associate General Counsel 
for Litigation or the Associate General 
Counsel for HUD Headquarters employ-
ees in those programs for which the As-
sociate provides legal advice. 
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Appropriate Regional Counsel means 
the Regional Counsel for the Regional 
Office having delegated authority over 
the project or activity with respect to 
which the information is sought. For 
assistance in identifying the Appro-
priate Regional Counsel, see appendix 
A to this part. 

Authorized Approving Official means 
the Secretary, General Counsel, Appro-
priate Associate General Counsel, or 
Appropriate Regional Counsel. 

Business information means commer-
cial or financial information provided 
to HUD by a submitter that arguably is 
protected from disclosure under Ex-
emption 4 (42 U.S.C. 552(b)(4)) of FOIA. 

Demand means a subpoena, order, or 
other demand of a court or other au-
thority that is issued in a legal pro-
ceeding and any accompanying submis-
sions. 

Duplication means the process of 
making a copy of a document nec-
essary to respond to a FOIA request. 
Such copies can take the form of paper 
copy, microfilm, audio-visual mate-
rials, or machine readable documenta-
tion (e.g., magnetic tape or disk), 
among others. 

Educational institution means: 
(1) A preschool; 
(2) A public or private elementary or 

secondary school; 
(3) An institution of graduate higher 

education; 
(4) An institution of undergraduate 

higher education; 
(5) An institution of professional edu-

cation; or 
(6) An institution of vocational edu-

cation, that primarily (or solely) oper-
ates a program or programs of schol-
arly research. 

Employee of the Department means a 
current or former officer or employee 
of the United States appointed by or 
subject to the supervision of the Sec-
retary, but does not include an officer 
or employee covered by part 2004 of 
this title. 

FOIA means the Freedom of Informa-
tion Act (5 U.S.C. 552). 

Good cause means necessary to pre-
vent a miscarriage of justice or to pro-
mote a significant interest of the De-
partment. 

Legal proceeding includes any pro-
ceeding before a court of law or other 

authority, i.e., administrative board or 
commission, hearing officer, arbitrator 
or other body conducting a quasi-judi-
cial or legislative proceeding. 

Legal proceeding among private liti-
gants means any legal proceeding in 
which the United States is not a party. 

Legal proceeding in which the United 
States is a party means any legal pro-
ceeding including as a named party the 
United States, the Department of 
Housing and Urban Development, or 
any other Federal executive or admin-
istrative agency or department, or any 
official thereof in his official capacity. 

Material means either documents or 
information contained in, or relating 
to contents of, the files of the Depart-
ment or documents or information ac-
quired by any person while such person 
was an employee of the Department as 
a part of the performance of his or her 
official duties or because of his or her 
official status. 

News means information that is 
about current events or that would be 
of current interest to the public. 

Person means person as defined in 5 
U.S.C. 551(2). It includes corporations 
and organizations as well as individ-
uals. 

Production refers to the provision of 
material by any means other than 
through the provision of oral testi-
mony. 

Review means the process of exam-
ining a document located in response 
to a request to determine whether any 
portion of it may be withheld, excising 
portions to be withheld, and otherwise 
preparing the document for release. Re-
view time includes time HUD spends 
considering any formal objection to 
disclosure made by a submitter under 
§ 15.108. Review does not include time 
spent resolving general legal or policy 
issues regarding the application of ex-
emptions. 

Search includes all time spent look-
ing manually or by automated means 
for material that is responsive to a re-
quest, including page-by-page or line- 
by-line identification of material with-
in documents. 

Submitter means any person or entity 
who provides business information, di-
rectly or indirectly, to HUD. The term 
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includes, but is not limited to, corpora-
tions, State governments, and foreign 
governments. 

Testimony refers to any oral or writ-
ten statements made in litigation 
under oath or penalty of perjury. 

United States refers to the Federal 
Government of the United States (in-
cluding the Department), the Sec-
retary, and any employees of the De-
partment in their official capacities. 

[66 FR 6967, Jan. 22, 2001, as amended at 72 
FR 8581, Feb. 26, 2007; 73 FR 72205, Nov. 26, 
2008] 

§ 15.3 What exemptions are authorized 
by 5 U.S.C. 552? 

(a) The classes of records authorized 
to be exempted from disclosure by 5 
U.S.C. 552 are those which concern 
matters that are: 

(1) Specifically authorized under cri-
teria established by an Executive order 
to be kept secret in the interest of na-
tional defense or foreign policy and are 
in fact properly classified pursuant to 
such Executive order; 

(2) Related solely to the internal per-
sonnel rules and practices of the De-
partment; 

(3) Specifically exempted from disclo-
sure by statute; 

(4) Trade secrets and commercial or 
financial information obtained from a 
person and privileged or confidential; 

(5) Interagency or intra-agency mem-
orandums or letters which would not 
be available by law to a party other 
than an agency in litigation with the 
Department; 

(6) Personnel and medical files and 
similar files the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy; 

(7) Records or information compiled 
for law enforcement purposes, but only 
to the extent that the production of 
such law enforcement records or infor-
mation: 

(i) Could reasonably be expected to 
interfere with enforcement pro-
ceedings; 

(ii) Would deprive a person of a right 
to a fair trial or an impartial adjudica-
tion; 

(iii) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy; 

(iv) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a state, local or for-
eign agency or authority or any pri-
vate institution which furnished infor-
mation on a confidential basis, and, in 
the case of a record or information 
compiled by a criminal law enforce-
ment authority in the course of a 
criminal investigation or by an agency 
conducting a lawful national security 
intelligence investigation, information 
furnished by a confidential source; 

(v) Would disclose techniques and 
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be ex-
pected to risk circumvention of the 
law; or 

(vi) Could reasonably be expected to 
endanger the life or physical safety of 
any individual; 

(8) Contained in or related to exam-
ination, operating, or condition reports 
prepared by, on behalf of, or for the use 
of the Department in connection with 
its responsibility for the regulation or 
supervision of financial institutions; or 

(9) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells. 

(b) Any reasonably segregable por-
tion of a record shall be provided to 
any person requesting such record after 
deletion of the portions which are ex-
empt under this section. 

Subpart B—FOIA Disclosure of 
Information 

SOURCE: 66 FR 6968, Jan. 22, 2001, unless 
otherwise noted. 

§ 15.101 What is HUD’s overall policy 
concerning disclosing identifiable 
records? 

HUD will fully and responsibly dis-
close its identifiable records and infor-
mation consistent with competing pub-
lic interests concerning the national 
security, personal privacy, agency de-
liberative process, and obligations of 
confidentiality as are recognized by 
FOIA. HUD will make a record avail-
able in the form or format requested, if 
the record is readily reproducible in 
that format. 
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§ 15.102 Where and when may I inspect 
and copy records that FOIA re-
quires HUD to make regularly 
available to the public? 

(a) You may inspect and copy 
hardcopy records, including indices of 
the records, that section 552(a)(2) of 
FOIA requires HUD make available to 
the public at HUD’s reading rooms. 
HUD has reading rooms in Head-
quarters in Washington, DC and in 
each of the Secretary’s Representa-
tive’s offices. These reading rooms are 
open during the business hours for the 
HUD office in which they are located. 

(b) For records created on or after 
November 1, 1996, this information is 
also available to you through HUD’s 
Internet web site at http://www.hud.gov. 

[66 FR 6968, Jan. 22, 2001, as amended at 73 
FR 72205, Nov. 26, 2008] 

§ 15.103 How can I get other records 
from HUD? 

(a) Generally. You may submit a writ-
ten request for copies of records in per-
son or by mail. 

(b) Records located in a HUD field of-
fice. If you are submitting a request for 
records located in a HUD field office, 
you should deliver or mail your request 
to the FOIA Liaison in the appropriate 
HUD Field Office. 

(c) Records located in HUD head-
quarters. If you are submitting a re-
quest for records located in HUD Head-
quarters, you should deliver or mail 
your request to the FOIA Office, Office 
of the Executive Secretariat in the Of-
fice of Administration. You may also 
use the FOIA electronic request form 
on HUD’s Internet web site at http:// 
www.hud.gov. 

(d) What should I include in my FOIA 
request? In your FOIA request you 
should: 

(1) Clearly state that you are making 
a FOIA request. Although Federal 
agencies are required to process all re-
quests for documents as Freedom of In-
formation Act requests, whether or not 
specifically designated as FOIA re-
quests, failure to clearly state that you 
are making a FOIA request could un-
duly delay the initial handling of your 
correspondence through HUD’s FOIA 
processing; 

(2) Reasonably describe the records 
you seek. Include information that you 

may know about the documents you 
are requesting; 

(3) Indicate the form or format in 
which you would like the record made 
available; 

(4) State your agreement to pay the fee. 
You may specify a dollar amount above 
which you want HUD to consult with 
you before you will agree to pay the 
fee. If you are seeking a waiver or re-
duction of fees, you must include such 
a request at the same time as your re-
quest for disclosure, and you must de-
scribe how the disclosure of the re-
quested information is in the public in-
terest and not primarily in the com-
mercial interest of the requester (see 
§ 15.110(h)); 

(5) Indicate the fee category that you 
believe applies to you (see § 15.110); 

(6) If you are making a request on be-
half of another person for information 
about that person, include a document 
signed by that person authorizing you 
to request the information on his or 
her behalf; and 

(7) If you are requesting expedited 
processing, your request should set out 
the facts you believe show that there is 
a compelling need (see § 15.104(d)) to ex-
pedite processing of your request. 

[66 FR 6968, Jan. 22, 2001, as amended at 72 
FR 12541, Mar. 15, 2007; 73 FR 72205, Nov. 26, 
2008] 

§ 15.104 What are the time periods for 
HUD to respond to my request for 
records? 

(a) What time limits generally apply? If 
you have met the fee requirements of 
§ 15.110, HUD, in general, will respond 
within 20 working days after the cor-
rect office receives your request. If you 
have sent your request to the wrong of-
fice, that office will send it to the cor-
rect office within 10 working days and 
will send you an acknowledgment let-
ter. 

(b) What time limits apply to requests 
made on behalf of another person? The 
time limits described in paragraph (a) 
of this section also apply to requests 
you make on behalf of another person 
for information about that person. 
However, the time limits will not com-
mence to run until HUD’s receipt of 
the document signed by that person au-
thorizing you to request information 
on his or her behalf. If you make your 
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request on behalf of another person 
without including such signed author-
ization, HUD will inform you of the au-
thorization needed. 

(c) What time limits apply in unusual 
circumstances? If you have requested an 
especially large number of records, the 
records are not located in the office 
handling the request, or HUD needs to 
consult with another government of-
fice, HUD will notify you that extra 
time is required and provide an esti-
mate of that time. If the extra time 
needed is more than 10 working days 
beyond the general time limit set out 
in paragraph (a) of this section, HUD 
will offer you any opportunity to limit 
the scope of your request so that HUD 
may process it within the extra 10 
working day period. 

(d) What time limits apply to my request 
for expedited processing? If you re-
quested expedited processing, HUD will 
notify you within 10 working days after 
it receives your request whether it will 
grant expediting processing. 

§ 15.105 How will HUD process my re-
quest? 

(a) Multitracking. (1) HUD places each 
request in one of two tracks. HUD 
places requests in its simple or com-
plex track based on the amount of 
work and time involved in processing 
the request. Factors HUD will consider 
in assigning a request in the simple or 
complex track will include whether the 
request involves the processing of volu-
minous documents and/or whether the 
request involves responsive documents 
from three or more organizational 
units. Within each track, HUD proc-
esses requests in the order in which 
they are received. 

(2) For requests that have been sent 
to the wrong office, HUD will assign 
the request within each track using the 
earlier of either: 

(i) The date on which the request was 
referred to the appropriate office; or, 

(ii) The end of the 10 working day pe-
riod in which the request should have 
been referred to the appropriate office 
under § 15.104(a). 

(b) Expedited processing. HUD may 
take your request or appeal out of nor-
mal order if HUD determines that you 
have a compelling need for the records 
or in other cases as determined by the 

agency. If HUD grants your request for 
expedited processing, HUD will give 
your request priority and will process 
it as soon as practicable. HUD will con-
sider a compelling need to exist if: 

(1) Your failure to obtain the re-
quested records on an expedited basis 
could reasonably be expected to pose 
an imminent threat to the life or phys-
ical safety of an individual or a threat-
ened loss of substantial due process 
rights; or, 

(2) You are primarily engaged in dis-
seminating information and there is an 
urgency to inform the public con-
cerning actual or alleged Federal Gov-
ernment activity. 

§ 15.106 How will HUD respond to my 
request? 

(a) Who will respond to my request? (1) 
The FOIA Office of the Office of the Ex-
ecutive Secretariat in the Office of Ad-
ministration in HUD Headquarters and 
the FOIA liaisons in each HUD Field 
Office are authorized to release copies 
of any HUD records unless disclosure is 
clearly not appropriate under FOIA. 

(2) The FOIA Office of the Office of 
the Executive Secretariat in the Office 
of Administration in HUD Head-
quarters and the FOIA liaisons in each 
HUD Field Office may deny a request 
for a record in accordance with the pro-
visions of FOIA and this part. 

(b) What type of response will I receive? 
Within the time limit described in 
§ 15.104, HUD will either: 

(1) Agree to give you all the records 
you requested; 

(2) Advise you that HUD will not give 
you some or all of the records you re-
quested. Any denial or partial denial of 
a requested record must be concurred 
in by the FOIA Office of the Office of 
the Executive Secretariat in the Office 
of Administration in HUD Head-
quarters, by counsel in the Field Of-
fices, or by counsel in HUD’s Depart-
mental Enforcement Center Satellite 
Offices. In this case, HUD will: 

(i) Explain why it has decided not to 
comply fully with your request, citing 
specific exemptions where applicable; 

(ii) Describe the records denied or, if 
there are fewer than 21 records denied, 
list them specifically; 
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(iii) Estimate the volume of the 
records denied unless doing so would 
harm a protected interest; and 

(iv) Explain how to appeal that deci-
sion, and provide the name and address 
of the HUD official to whom you should 
submit your appeal. 

(3) Tell you that HUD’s estimate of 
the fee is more than you have agreed to 
pay and ask to confer within 10 days to 
see if you can reformulate your request 
so that HUD can meet your request at 
a fee that is acceptable to you; or 

(4) Tell you that you will not receive 
a response until you have either paid 
your fee or committed to the amount 
of fee you will pay, as applicable, and 
will provide you 10 days to pay, or com-
mit to pay, the fee. 

(5) If you requested expedited proc-
essing, advise you whether your re-
quest is granted or denied and, if your 
request is denied, advise you of your 
right to appeal. 

(c) What action may HUD take if I fail 
to respond? If you fail to respond within 
a period specified in this subpart, HUD 
may consider your request for records 
withdrawn and may terminate proc-
essing of your request. 

[66 FR 6968, Jan. 22, 2001, as amended at 72 
FR 12541, Mar. 15, 2007] 

§ 15.107 How does HUD handle re-
quests that involve classified 
records? 

If your request involves the release of 
documents that are classified under 
Executive Order 12958, HUD will refer 
your request and the pertinent docu-
ments to the originating agency for 
processing according to the require-
ments of § 15.104(a). HUD may refuse to 
confirm or deny the existence of the re-
quested information if the originating 
agency determines that the fact of its 
existence is itself classified. 

§ 15.108 What are HUD’s policies con-
cerning designating confidential 
commercial or financial informa-
tion under Exemption 4 of the FOIA 
and responding to requests for 
business information? 

(a) HUD’s general policy concerning 
business information which may be con-
sidered as confidential commercial or fi-
nancial information. Except as provided 
in this section or otherwise required by 

law, HUD officers and employees may 
not disclose business information 
which is considered as confidential 
commercial or financial information to 
anyone other than to HUD officers or 
employees who are properly entitled to 
the information to perform their offi-
cial duties. 

(b) How does a submitter make a claim 
that business information is confidential 
commercial or financial information? (1) If 
you are a submitter, you may request 
confidential treatment of business in-
formation at the time the information 
is submitted to HUD or within a rea-
sonable time after it is submitted. 

(2) To obtain a designation of con-
fidentiality, you must: 

(i) Support your request with an au-
thorized statement or a certification 
giving the facts and the legal justifica-
tion for your request and stating that 
the information has not been made 
public; and 

(ii) Clearly designate the information 
that you consider confidential. 

(3) Your designation of confiden-
tiality will expire 10 years after the 
date the information was submitted to 
HUD, unless you have provided a rea-
sonable explanation for a later expira-
tion date. 

(c) How will HUD respond to a request 
for business information? If the informa-
tion requested has been designated in 
good faith by the submitter as informa-
tion to be protected under 5 U.S.C. 
552(b)(4) (‘‘Exemption 4’’) or if HUD has 
reason to believe that the information 
may be protected by Exemption 4, HUD 
shall: 

(1) Unless an exception in paragraph 
(c)(2) of this section applies, promptly 
notify the submitter about the request 
or the administrative appeal and give 
the submitter 10 working days to sub-
mit a written objection to disclosure. 
HUD will describe the requested busi-
ness information or will provide copies 
of all or a portion of the records; 

(2) If any of the following cir-
cumstances apply, HUD will not notify 
the submitter: 

(i) HUD determines that the informa-
tion should not be disclosed; 

(ii) The information has been pub-
lished lawfully or has been made avail-
able officially to the public; 
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(3) A law other than FOIA requires 
HUD to disclose the information; 

(4) A HUD regulation requires HUD 
to disclose the information. The regu-
lation must: 

(i) Have been adopted pursuant to no-
tice and public comment; and 

(ii) Specify narrow classes of records 
submitted to HUD that are to be re-
leased under the FOIA. 

(d) Notice to requester. At the same 
time HUD notifies the submitter, HUD 
will also notify the requester that the 
request is subject to the provisions of 
this section and that the submitter is 
being afforded an opportunity to object 
to disclosure of the information. 

(e) Opportunity to object to disclosure. 
If the submitter timely objects to dis-
closure, HUD will consider the submit-
ter’s objections, but will not be bound 
by them. HUD generally will not con-
sider conclusory statements that par-
ticular information would be useful to 
competitors or would impair sales, or 
other similar statements, sufficient to 
justify confidential treatment. Infor-
mation provided by a submitter or its 
designee may itself be subject to dis-
closure under the FOIA. 

(f) Notice of intent to disclose. If after 
considering the submitter’s objections, 
HUD decides to disclose business infor-
mation over the objection of a sub-
mitter, HUD will send a written notice 
of intent to disclose to both the sub-
mitter and the requester. HUD will 
send these notices at least 10 working 
days before the specified disclosure 
date. The notices will include: 

(1) A statement of the reasons why 
HUD rejected the submitter’s disclo-
sure objections; 

(2) A description of the business in-
formation to be disclosed; and 

(3) A disclosure date. 
(g) What other policies apply to a sub-

mitter?—(1) HUD notice of FOIA lawsuit. 
HUD will promptly notify the sub-
mitter of any suit to compel HUD to 
disclose business information. 

(2) Determination of confidentiality. 
HUD will not determine the validity of 
any request for confidentiality until 
HUD receives a request for disclosure 
of the information. 

(3) Current mailing address for the sub-
mitter. Each submitter must give HUD 
a mailing address for receipt of any no-

tices under this section, and must no-
tify HUD of any change of address. 

§ 15.109 How will HUD respond to a re-
quest for information from Form 
HUD–92410 (Statement of Profit and 
Loss)? 

(a) To whom will HUD disclose the in-
formation? HUD will release informa-
tion from Form HUD–92410 (or a HUD 
approved substitute form that the 
mortgagor may have submitted) only 
to eligible potential purchasers and 
only during the period specified by 
HUD for the mortgage sale. 

(b) Under what conditions will HUD re-
lease such information? HUD will release 
the information only if all of the fol-
lowing three conditions are met: 

(1) The information concerns a 
project that is subject to a HUD-held 
mortgage which HUD is selling under 
the authority of sections 207 (k) and (l) 
of the National Housing Act (12 U.S.C. 
1713 (k) and (l)) or section 7(i)(3) of the 
Department of Housing and Urban De-
velopment Act (42 U.S.C. 3535(i)(3)). 

(2) The eligible potential purchasers 
have agreed to: 

(i) Keep the information confidential; 
(ii) Disclose the information only to 

potential investors in the mortgage 
and only for the period specified by 
HUD for the mortgage sale and to no-
tify those potential purchasers of their 
obligations under this section; 

(iii) Use the information only to 
evaluate the mortgage in connection 
with the mortgage sale; and 

(iv) To follow disclosure procedures 
for that sale that have been established 
by the Secretary. 

(3) The potential investors in the 
mortgage have agreed to keep the in-
formation confidential and to use the 
information only to evaluate the mort-
gage in connection with their invest-
ment decision. 

(c) To whom may potential investors 
disclose such information? Potential in-
vestors in the mortgage may disclose 
the information to other entities only 
if the disclosure is: 

(1) Necessary for the investor’s eval-
uation of the mortgage; 

(2) Made in accordance with disclo-
sure procedures for the specific sale 
that have been established by HUD; 
and 
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(3) Limited to the period specified by 
HUD for the mortgage sale. 

(d) What sanctions are available for 
improper disclosure of such informa-
tion? An eligible potential purchaser or 
a potential investor (who has received 
the information from a potential pur-
chaser and has been notified by that 
entity of its obligations under para-
graph (b) of this section), who discloses 
information from form HUD–92410 in 
violation of this section, may be sub-
ject to sanctions under 2 CFR part 2424. 

[66 FR 6968, Jan. 22, 2001, as amended at 72 
FR 73491, Dec. 27, 2007] 

§ 15.110 What fees will HUD charge? 
(a) How will HUD determine your fee? 

HUD will determine your fee based on 
which category of requester you are in 
and on the other provisions of this sec-
tion. With your request, you should 
submit information to help HUD deter-
mine the proper category. If HUD can-
not tell from your request, or if HUD 
has reason to doubt the use to which 
the records will be put, HUD will ask 
you to provide additional information 
before assigning the request to a spe-
cific category. 

(b) What are the categories of request-
ers?—(1) Commercial use requester. You 
are a commercial use requester if you 
request information for a use or pur-
pose that furthers your commercial, 
trade, or profit interests or those inter-
ests of the person on whose behalf you 
have made the request. In determining 
whether your request properly belongs 
in this category, HUD determines the 
use to which you will put the docu-
ments requested. 

(2) Educational requester. You are an 
educational requester if your request is 
on behalf of an educational institution 
and you do not seek the records for a 
commercial use, but to further schol-
arly research. 

(3) Non-commercial scientific requester. 
You are a non-commercial scientific 
requester if you are not a commercial 
use requester and your request is on 
behalf of an organization that is oper-
ated solely for the purpose of con-

ducting scientific research the results 
of which are not intended to promote 
any particular product or industry. 

(4) Representative of the news media re-
quester. (i) You are a representative of 
the news media requester if you ac-
tively gather news for an entity that is 
organized and operated to publish or 
broadcast news to the public. 

(ii) Examples of news media entities 
include television or radio stations 
broadcasting to the public at large, and 
publishers of periodicals (but only in 
those instances when they can qualify 
as disseminators of news) who make 
their products available for purchase or 
subscription by the general public. 

(iii) Freelance journalists may be re-
garded as working for a news organiza-
tion if they can demonstrate a solid 
basis for expecting publication through 
that organization, even though not ac-
tually employed by it. A publication 
contract would be the clearest proof, 
but HUD may also look to the past 
publication record of a requester in 
making this determination. 

(iv) If you are a representative of the 
news media requester, HUD will not 
consider you to be a commercial use re-
quester. 

(5) Other requester. You are considered 
an ‘‘other’’ requester if you do not fall 
within the categories of requesters de-
scribed in this paragraph (b). 

(c) FOIA Fee Schedule. The following 
table sets out the Fee Schedule that 
HUD uses to determine your fee. The 
rates for professional and clerical 
search and review includes the salary 
of the employee performing the work. 
The duplication cost includes the cost 
of operating duplicating machinery. 
The computer run time includes the 
cost of operating a central processing 
unit for that portion of the operating 
time attributable to searching for re-
sponsive records, as well as the costs of 
operator/programmer salary 
apportionable to the search. HUD’s fee 
schedule does not include overhead ex-
penses such as costs of space and heat-
ing or lighting the facility in which the 
records are stored. 
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FOIA FEE SCHEDULE 

Activity Rate 
Commercial 

use 
requester 

News media, 
educational re-

search, or scientific 
research requester 

Other requester 

(1) Professional search ........ Actual salary rate of employee 
involved, plus 16 percent of 
salary rate.

Applies ........ Does not apply ........ Applies. No charge for 
first two hours of cu-
mulative search time. 

(2) Professional review ......... Actual salary rate of employee 
involved, plus 16 percent of 
salary rate.

Applies ........ Does not apply ........ Does not apply. 

(3) Clerical search ................ Actual salary rate of employee 
involved, plus 16 percent of 
salary rate.

Applies ........ Does not apply ........ Applies. No charge for 
first two hours of cu-
mulative search time. 

(4) Clerical review ................. Actual salary rate of employee 
involved, plus 16 percent of 
salary rate.

Applies ........ Does not apply ........ Does not apply. 

(5) Programming services .... $35 per hour ............................. Applies ........ Does not apply ........ Applies. 
(6) Computer run time (in-

cludes only mainframe 
search time not printing).

The direct cost of conducting 
the search.

Applies ........ Does not apply ........ Applies. 

(7) Duplication costs ............. $0.18 per page ......................... Applies ........ Applies. No charge 
for first 100 pages.

Applies. No charge for 
first 100 pages. 

(8) Duplication costs—tape, 
CD ROM or diskette.

Actual cost ................................ Applies ........ Applies ..................... Applies. 

(d) How does HUD assess review 
charges? HUD will assess review 
charges only for the first time it ana-
lyzes the applicability of a specific ex-
emption to a particular record or por-
tion of a record. HUD will not charge 
for its review at the administrative ap-
peal level of an exemption already ap-
plied. If HUD has withheld in full a 
record or portions of a record under an 
exemption which is subsequently deter-
mined not to apply, HUD will assess 
charges for its review to determine the 
applicability of other exemptions not 
previously considered. 

(e) How does HUD handle multiple re-
quests? If you, or others acting with 
you, make multiple requests at or 
about the same time for the purpose of 
dividing one request into a series of re-
quests for the purpose of evading the 
assessment of fees, HUD will aggregate 
your requests for records. In no case 
will HUD give you more than the first 
two hours of search time, or more than 
the first 100 pages of duplication with-
out charge. 

(f) Unsuccessful searches. If HUD’s 
search for records is unsuccessful, HUD 
will still bill you for the search. 

(g) No charge for costs under $25. HUD 
will not charge you a fee if the total 
amount calculated under this section is 
less than $25.00. 

(h) Waiver or reduction of fees in the 
public interest. If HUD determines that 

disclosure of the information you seek 
is in the public interest because it is 
likely to contribute significantly to 
public understanding of the operations 
or activities of the Federal Govern-
ment, and that you are not seeking the 
information primarily for your own 
commercial interests, HUD may waive 
or reduce the fee. 

(1) In order to qualify for a waiver or 
a reduction of fees, a requester must 
make the following demonstrations in 
the FOIA request: 

(i) Disclosure of the requested infor-
mation is in the public interest because 
it is likely to contribute significantly 
to public understanding of the oper-
ations or activities of the Federal Gov-
ernment. 

(A) The subject of the request pertains 
to the operations or activities of the Fed-
eral Government. Requesters must be 
seeking documents and records that 
contain information regarding identifi-
able operations or activities of the 
Federal Government. The connection 
between the content of the records and 
Federal governmental operations or ac-
tivities must be direct and clear. 

(B) The informative value of the infor-
mation to be disclosed is consequential. 
The disclosable portions of the re-
quested records must be meaningfully 
informative about Federal Govern-
mental operations or activities in order 
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to be ‘‘likely to contribute’’ to an in-
creased public understanding of those 
operations or activities. The disclosure 
of information that is already in the 
public domain, in either a duplicative 
or substantially identical form, would 
not be as likely to contribute to the 
public’s understanding of Federal gov-
ernmental operations or activities. 

(C) The disclosure is likely to contribute 
to an understanding of the subject by the 
public. The disclosure must contribute 
to the understanding of a reasonably 
broad audience of persons interested in 
the subject, as opposed to the indi-
vidual understanding of the requester, 
in order to provide a great benefit to 
the public at large. A requester’s exper-
tise in the subject area and ability and 
intention to effectively convey the in-
formation will be considered. 

(D) The contribution to public under-
standing is significant. The public’s un-
derstanding of the subject in question, 
as compared to the level of public un-
derstanding existing prior to the dis-
closure, must be enhanced by the dis-
closure to a substantial degree. HUD 
will not make value judgments about 
whether the information to be dis-
closed is worthy or important enough 
to be made public, but rather whether 
it would contribute substantially to 
public understanding of the operations 
or activities of the government. 

(ii) Disclosure of the information is 
not primarily in the commercial inter-
est of the requester. 

(A) The existence and magnitude of a 
commercial interest. The requester must 
describe and explain any commercial 
interest that would be furthered by the 
requested disclosure, whether person-
ally benefiting the requester or any 
person on whose behalf the requester 
may be acting. See the definition of a 
‘‘commercial use requester’’ in para-
graph (b)(1) of this section for further 
explanation. 

(B) Primary interest in disclosure. A fee 
waiver or reduction in fees is justified 
where the requester has demonstrated 
that the public interest in disclosure is 
greater in magnitude than that of any 
identified commercial interest in dis-
closure. However, disclosure to data 
brokers or others who merely compile 
and market government information 
for direct economic return will not be 

presumed to primarily serve the public 
interest. 

(2) Requests for waivers must address 
the elements listed in paragraph (h)(1) 
of this section, insofar as they apply to 
each request. HUD will exercise its dis-
cretion in considering the cost-effec-
tiveness of its investment of adminis-
trative resources in deciding whether 
to grant waivers or reductions of fees, 
in consultation with appropriate of-
fices as needed. Requests for the waiver 
or reduction of fees must be submitted 
with the request. 

(3) When only some of the requested 
records satisfy the requirements for a 
waiver of fees, a waiver will be granted 
for only those records. 

(4) When a fee waiver request is de-
nied, HUD will do no further work on 
the request until it receives an assur-
ance of payment, or an appeal of the 
fee waiver adverse determination is 
filed and HUD has made a final appeal 
determination pursuant to § 15.112. 

(i) When do I pay the fee? HUD will 
bill you when it responds to your re-
quest. You must pay within 31 calendar 
days. If the estimated fee is more than 
$250.00 or you have a history of failing 
to pay FOIA fees to HUD in a timely 
manner, HUD will ask you to remit the 
estimated amount and any past due 
charges before processing and sending 
you the records. 

(j) What happens if I do not pay the 
fees? (1) If you do not pay by the thirty- 
first day after the billing date, HUD 
will charge interest at the maximum 
rate allowed under 31 U.S.C. 3717. 

(2) If you do not pay the amount due 
within ninety calendar days of the due 
date, HUD may notify consumer credit 
reporting agencies of your delinquency. 

(3) If you owe fees for previous FOIA 
responses, HUD will not respond to fur-
ther requests unless you pay the 
amount due. 

(k) Contract services. HUD will con-
tract with private sector sources to lo-
cate, reproduce, and disseminate 
records in response to FOIA requests 
when that is the most efficient and 
least costly method. HUD will ensure 
that the ultimate cost to the requester 
is no greater than it would be if the 
agency itself had performed these 
tasks. In no case will HUD contract out 
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responsibilities which the FOIA pro-
vides that HUD alone may discharge, 
such as determining the applicability 
of an exemption, or determining 
whether to waive or reduce fees. HUD 
will ensure that, when documents that 
would be responsive to a request are 
maintained for distribution by agencies 
operating statutory-based fee schedule 
programs such as the National Tech-
nical Information Service, HUD will in-
form requesters of the steps necessary 
to obtain records from those sources. 
Information provided routinely in the 
normal course of business will be pro-
vided at no charge. 

[66 FR 6968, Jan. 22, 2001, as amended at 72 
FR 12541, Mar. 15, 2007] 

§ 15.111 How do I appeal a denial of 
my request for records or a fee de-
termination? 

(a) To what address do I submit my ap-
peals? You must submit your appeal, in 
writing, to the address specified in 
HUD’s notice responding to your FOIA 
request (see § 15.106(a)(2)(iv)). If you 
send your appeal to the wrong HUD of-
fice, that office will forward it to the 
correct office. That office will also no-
tify you that it has so forwarded your 
appeal and advise you that, for proc-
essing purposes, the time of receipt 
will be when the appropriate office re-
ceives your appeal. 

(b) How much time do I have to submit 
an appeal? Your written appeal must be 
postmarked within 30 calendar days of 
the date of the HUD determination 
from which you are appealing. If your 
appeal is transmitted by other than the 
United States Postal Service (i.e., fac-
simile, messenger or delivery service) 
it must be received in the appropriate 
office by close of business on the 30th 
calendar day after the date of the HUD 
determination. 

(c) What information must I provide if I 
am appealing a denial of request for infor-
mation? If you are appealing a denial of 
your request for information, the ap-
peal must contain the following infor-
mation: 

(1) A copy of your original request; 
(2) A copy of the written denial of 

your request; and 
(3) Your statement of the facts and 

legal arguments supporting disclosure. 

(d) What information must I provide if 
I am appealing a fee determination? If 
you are appealing a fee determination, 
including a denial of your request for 
HUD to waive the fee, the appeal must 
contain the following information: 

(1) The address of the office which 
made the fee determination from which 
you are appealing; 

(2) The fee that office charged; 
(3) The fee, if any, you believe should 

have been charged; 
(4) The reasons you believe that your 

fee should be lower than the fee which 
the Agency charged or should have 
been waived; and 

(5) A copy of the initial fee deter-
mination and copies of any correspond-
ence concerning the fee. 

(e) What information must I provide if I 
am appealing a denial of expedited proc-
essing? If you are appealing a denial of 
your request for expedited processing, 
your appeal must contain the following 
information: 

(1) A copy of your original request; 
(2) A copy of the written denial of 

your request; and 
(3) Your statement of the facts and 

legal arguments supporting expedited 
processing. 

§ 15.112 How will HUD respond to my 
appeal? 

(a) How much time does HUD have to 
decide my appeal? HUD will decide your 
appeal of a denial of expedited proc-
essing within 10 working days after its 
receipt. For any other type of appeal, 
HUD will decide your appeal within 20 
working days after its receipt. HUD 
may have an additional 10 working 
days if unusual circumstances require. 

(b) What action will HUD take if it 
grants my appeal?—(1) Appeal of a denial 
of request for information. If you are ap-
pealing a decision to deny your request 
for records, HUD will either: 

(i) Give you the records you re-
quested or advise you that the records 
will be provided by the originating of-
fice; 

(ii) Give you some of the records you 
requested while declining to give you 
other records you requested, tell you 
why HUD has concluded that the docu-
ments were exempt from disclosure 
under FOIA, and tell you how to obtain 
judicial review of HUD’s decision; or 
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(iii) Decline to give you the records 
you requested, tell you why HUD has 
concluded that the records were ex-
empt from disclosure under FOIA, and 
tell you how to obtain judicial review 
of HUD’s decision. 

(2) Appeal of a fee determination. If 
you are appealing a fee determination, 
HUD will either: 

(i) Waive the fee or charge the fee 
that you have requested; 

(ii) Modify the original fee charged, 
and explain why it has determined that 
the modified fee is appropriate; or 

(iii) Advise you that the original fee 
charged was appropriate, and explain 
why it has determined that the fee is 
appropriate. 

(3) Appeal of a denial of expedited proc-
essing. If you are appealing a denial of 
your request for expedited processing, 
HUD will either: 

(i) Agree to expedited processing of 
your request; or 

(ii) Advise you that the decision to 
deny expedited processing has been af-
firmed, and tell you how to obtain judi-
cial review of HUD’s decision. 

Subpart C—Production of Material 
or Provision of Testimony in 
Response to Demands in 
Legal Proceedings Among Pri-
vate Litigants 

SOURCE: 72 FR 8582, Feb. 26, 2007, unless 
otherwise noted. 

§ 15.201 Purpose and scope. 
(a) This subpart contains the regula-

tions of the Department concerning the 
procedures to be followed and stand-
ards to be applied when demand is 
issued in a legal proceeding among pri-
vate litigants for the production or dis-
closure of any material, whether pro-
vided through production of material 
or provision of testimony. 

(b) This subpart does not apply to de-
mands, which are covered by part 2004 
of this title, for production of material 
in the files of the Office of Inspector 
General or provision of testimony by 
employees within the Office of Inspec-
tor General. 

(c) This subpart also provides guid-
ance to persons engaged in private liti-
gation, to which the United States is 

not a party, on the procedures to be 
followed when making a demand for 
documents or testimony on the Depart-
ment of Housing and Urban Develop-
ment. This subpart does not, and may 
not be relied upon to, create any af-
firmative right or benefit, substantive 
or procedural, enforceable against 
HUD. 

[72 FR 8582, Feb. 26, 2007, as amended at 73 
FR 72205, Nov. 26, 2008] 

§ 15.202 Production of material or pro-
vision of testimony prohibited un-
less approved. 

Neither the Department nor any em-
ployee of the Department shall comply 
with any demand for production of ma-
terial or provision of testimony in a 
legal proceeding among private liti-
gants, unless the prior approval of the 
Authorized Approving Official has been 
obtained in accordance with this sub-
part. This rule does not apply to any 
legal proceeding in which an employee 
may be called to participate, either 
through the production of documents 
or the provision of testimony, not on 
official time, as to facts or opinions 
that are in no way related to material 
described in § 15.201. 

[73 FR 72205, Nov. 26, 2008] 

§ 15.203 Making a demand for produc-
tion of material or provision of tes-
timony. 

(a) Any demand made to the Depart-
ment or an employee of the Depart-
ment to produce any material or pro-
vide any testimony in a legal pro-
ceeding among private litigants must: 

(1) Be submitted in writing to the De-
partment or employee of the Depart-
ment, with a copy to the Appropriate 
Associate General Counsel or Appro-
priate Regional Counsel, no later than 
30 days before the date the material or 
testimony is required; 

(2) State, with particularity, the ma-
terial or testimony sought; 

(3) If testimony is requested, state: 
(i) The intended use of the testimony, 

and 
(ii) Whether expert or opinion testi-

mony will be sought from the em-
ployee; 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00202 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



193 

Office of the Secretary, HUD § 15.204 

(4) State whether the production of 
such material or provision of such tes-
timony could reveal classified, con-
fidential, or privileged material; 

(5) Summarize the need for and rel-
evance of the material or testimony 
sought in the legal proceeding and in-
clude a copy of the complaint, if avail-
able; 

(6) State whether the material or tes-
timony is available from any other 
source and, if so, state all such other 
sources; 

(7) State why no document[s], or 
declaration[s] or affidavit[s], could be 
used in lieu of oral testimony that is 
being sought; 

(8) Estimate the amount of time the 
employee will need in order to prepare 
for, travel to, and attend the legal pro-
ceeding, as appropriate; 

(9) State why the production of the 
material or provision of the testimony 
is appropriate under the rules of proce-
dure governing the legal proceeding for 
which it is sought (e.g., not be unduly 
burdensome or otherwise inappropriate 
under the relevant rules governing dis-
covery); and 

(10) Describe how producing such ma-
terial or providing such testimony 
would affect the interests of the United 
States. 

(b) If the Department determines 
that the requestor has failed to provide 
the information required by paragraph 
(a) of this section, or that the informa-
tion provided is insufficient to consider 
the demand in accordance with § 15.204, 
the Department may require that addi-
tional information be provided by the 
requestor before the demand is consid-
ered. 

(c) Whenever a demand is made upon 
the Department or an employee of the 
Department for the production of ma-
terial or provision of testimony, the 
employee shall immediately notify the 
Appropriate Associate General Counsel 
or Appropriate Regional Counsel. 

[73 FR 72205, Nov. 26, 2008] 

§ 15.204 Consideration of demands for 
production of material or provision 
of testimony. 

(a) The Authorized Approving Official 
shall determine what material is to be 
produced or what testimony is to be 

provided, based upon the following 
standards: 

(1) Expert or opinion material or testi-
mony. In any legal proceeding among 
private litigants, no employee of the 
Department may produce material or 
provide testimony as described in 
§ 15.201(a) that is of an expert or opin-
ion nature, unless specifically author-
ized by the Authorized Approving Offi-
cial for good cause shown. 

(2) Factual material or testimony. In 
any legal proceeding among private 
litigants, no employee of the Depart-
ment may produce material or provide 
testimony as described in § 15.201(a) 
that is of a factual nature, unless spe-
cifically authorized by the Authorized 
Approving Official. The Authorized Ap-
proving Official shall determine wheth-
er any of the following factors are ap-
plicable. Such a demand may either be 
denied, or conditionally granted in ac-
cordance with § 15.204(c), if any such 
factors are applicable: 

(i) Producing such material or pro-
viding such testimony would violate a 
statute or regulation; 

(ii) Producing such material or pro-
viding such testimony would reveal 
classified, confidential, or privileged 
material; 

(iii) Such material or testimony 
would be irrelevant to the legal pro-
ceeding; 

(iv) Such material or testimony 
could be obtained from any other 
source; 

(v) One or more documents, or a dec-
laration or affidavit, could reasonably 
be provided in lieu of oral testimony; 

(vi) The amount of employees’ time 
necessary to comply with the demand 
would be unreasonable; 

(vii) Production of the material or 
provision of the testimony would not 
be required under the rules of proce-
dure governing the legal proceeding for 
which it is sought (e.g., unduly burden-
some or otherwise inappropriate under 
the relevant rules governing dis-
covery); 

(viii) Producing such material or pro-
viding such testimony would impede a 
significant interest of the United 
States; or 
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(ix) The Department has any other 
legally cognizable objection to the re-
lease of such information or testimony 
in response to a demand. 

(b) Once a determination has been 
made, the requester will be notified of 
the determination. If the demand is de-
nied, the requestor shall be notified of 
the reasons for the denial. If the de-
mand is conditionally approved, the re-
questor shall be notified of the condi-
tions that have been imposed upon the 
production of the material or provision 
of the testimony demanded, and the 
reasons for the conditional approval of 
the demand. 

(c) The Authorized Approving Official 
may impose conditions or restrictions 
on the production of any material or 
provision of any testimony. Such con-
ditions or restrictions may include the 
following: 

(1) A requirement that the parties to 
the legal proceeding obtain a protec-
tive order or execute a confidentiality 
agreement to limit access to, and limit 
any further disclosure of, material or 
testimony; 

(2) A requirement that the requester 
accept examination of documentary 
material on HUD premises in lieu of 
production of copies; 

(3) A limitation on the subject areas 
of testimony permitted; 

(4) A requirement that testimony of a 
HUD employee be provided by deposi-
tion at a location prescribed by HUD or 
by written declaration; 

(5) A requirement that the parties to 
the legal proceeding agree that a tran-
script of the permitted testimony be 
kept under seal or will only be used or 
only made available in the particular 
legal proceeding for which testimony 
was demanded; 

(6) A requirement that the requester 
purchase an extra copy of the tran-
script of the employee’s testimony 
from the court reporter and provide the 
Department with a copy at the request-
er’s expense; or 

(7) Any other condition or restriction 
deemed to be in the best interests of 
the United States, including reim-
bursement of costs to the Department. 

(d) The determination made with re-
spect to the production of material or 
provision of testimony pursuant to this 
subpart is within the sole discretion of 

the Authorized Approving Official and 
shall constitute final agency action 
from which no administrative appeal is 
available. 

[73 FR 72205, Nov. 26, 2008] 

§ 15.205 Method of production of mate-
rial or provision of testimony. 

(a) Where the Authorized Approving 
Official has authorized the production 
of material or provision of testimony, 
the Department shall produce such ma-
terial or provide such testimony in ac-
cordance with this section and any 
conditions imposed upon production of 
material or provision of testimony pur-
suant to § 15.204(c). 

(b) In any legal proceeding where the 
Authorized Approving Official has au-
thorized the production of documents, 
the Department shall respond by pro-
ducing authenticated copies of the doc-
uments, to which the seal of the De-
partment has been affixed, in accord-
ance with its authentication proce-
dures. The authentication shall be evi-
dence that the documents are true cop-
ies of documents in the Department’s 
files and shall be sufficient for the pur-
poses of Rules 803(8) and 902 of the Fed-
eral Rules of Evidence and Rule 44(a)(1) 
of the Federal Rules of Civil Procedure. 

(c) If response to a demand is re-
quired before the determination from 
the Authorized Approving Official is re-
ceived, the U.S. Attorney, Department 
of Justice Attorney, or such other at-
torney as may be designated for the 
purpose will appear or make such fil-
ings as are necessary to furnish the 
court or other authority with a copy of 
the regulations contained in this sub-
part and will inform the court or other 
authority that the demand has been, or 
is being, as the case may be, referred 
for prompt consideration. The court or 
other authority shall be requested re-
spectfully to stay the demand pending 
receipt of the requested determination 
from the Authorized Approving Offi-
cial. 

[73 FR 72206, Nov. 26, 2008] 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00204 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



195 

Office of the Secretary, HUD § 15.305 

§ 15.206 Procedure in the event of an 
adverse ruling regarding produc-
tion of material or provision of tes-
timony. 

If the court or other authority de-
clines to stay the demand made in ac-
cordance with § 15.205(c) pending re-
ceipt of the determination from the 
Authorized Approving Official, or if the 
court or other authority rules that the 
demand must be complied with irre-
spective of the determination by the 
Authorized Approving Official not to 
produce the material or provide the 
testimony demanded or to produce sub-
ject to conditions or restrictions, the 
employee upon whom the demand has 
been made shall, if so directed by an 
attorney representing the Department, 
respectfully decline to comply with the 
demand. (United States ex rel. Touhy v. 
Ragen, 340 U.S. 462 (1951)). 

[73 FR 72206, Nov. 26, 2008] 

Subpart D—Production of Material 
or Provision of Testimony in 
Response to Demands in 
Legal Proceedings in Which 
the United States Is a Party 

SOURCE: 72 FR 8583, Feb. 26, 2007, unless 
otherwise noted. 

§ 15.301 Purpose and scope. 
(a) This subpart contains the regula-

tions of the Department concerning the 
procedures to be followed and stand-
ards to be applied when demand is 
issued in a legal proceeding in which 
the United States is a party for the 
production or disclosure of any mate-
rial, whether provided through produc-
tion of material or provision of testi-
mony. 

(b) This subpart does not apply to de-
mands, which are covered by part 2004 
of this title, for production of material 
in the files of the Office of Inspector 
General or provision of testimony by 
employees within the Office of Inspec-
tor General. 

§ 15.302 Production of material or pro-
vision of testimony prohibited un-
less approved. 

Neither the Department nor any em-
ployee of the Department shall comply 
with any demand for production of ma-

terial or provision of testimony in a 
legal proceeding in which the United 
States is a party, unless the prior ap-
proval of the attorney representing the 
United States has been obtained in ac-
cordance with this subpart. This rule 
does not apply to any legal proceeding 
in which an employee may be called to 
participate, either through the produc-
tion of documents or the provision of 
testimony, not on official time, as to 
facts or opinions that are in no way re-
lated to material described in § 15.301. 

[73 FR 72206, Nov. 26, 2008] 

§ 15.303 Procedure for review of de-
mands for production of material or 
provision of testimony in any legal 
proceeding in which the United 
States is a party. 

Whenever a demand is made upon the 
Department or an employee of the De-
partment for the production of mate-
rial or provision of testimony, the em-
ployee shall immediately notify the 
Appropriate Associate General Counsel 
or Appropriate Regional Counsel. 

[73 FR 72207, Nov. 26, 2008] 

§ 15.304 Consideration of demands for 
production of material or provision 
of testimony. 

Consideration of demands shall be 
within the province of the attorney 
representing the United States, who 
may raise any valid objection to the 
production of material or provision of 
testimony in response to the demand. 

[73 FR 72207, Nov. 26, 2008] 

§ 15.305 Method of production of mate-
rial or provision of testimony. 

If the production of material or pro-
vision of testimony has been author-
ized, the Department may respond by 
producing authenticated copies of the 
documents, to which the seal of the De-
partment has been affixed in accord-
ance with its authentication proce-
dures. The authentication shall be evi-
dence that the documents are true cop-
ies of documents in the Department’s 
files and shall be sufficient for the pur-
poses of Rules 803(8) and 902 of the Fed-
eral Rules of Evidence and Rule 44(a)(1) 
of the Federal Rules of Civil Procedure. 

[73 FR 72207, Nov. 26, 2008] 
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APPENDIX A TO PART 15—LOCATION IN-
FORMATION FOR HUD FOIA READING 
ROOMS AND CONTACT INFORMATION 
FOR REGIONAL COUNSEL 

The Department maintains a reading room 
in Headquarters and in each of the Sec-
retary’s Representative’s Offices. In addi-
tion, each of the Secretary’s Representa-
tive’s Offices has a Regional Counsel. The lo-
cation and contact information for HUD’s 
FOIA Reading Rooms and for the Regional 
Counsel can be found in HUD’s Local Office 
Directory, on HUD’s Internet site at http:// 
www.hud.gov. 

[73 FR 72207, Nov. 26, 2008] 

PART 16—IMPLEMENTATION OF THE 
PRIVACY ACT OF 1974 

Sec. 
16.1 Purpose and statement of policy. 
16.2 Definitions. 
16.3 Procedures for inquiries. 
16.4 Requests for access; requirements. 
16.5 Disclosure of requested information to 

individuals. 
16.6 Initial denial of access. 
16.7 Administrative review of initial denial 

of access. 
16.8 Request for correction or amendment 

to record. 
16.9 Agency procedures upon request for 

correction or amendment of record. 
16.10 Appeal of initial adverse agency deter-

mination on correction or amendment. 
16.11 Disclosure of record to person other 

than the individual to whom it pertains. 
16.12 Fees. 
16.13 Penalties. 
16.14 General exemptions. 
16.15 Specific exemptions. 

AUTHORITY: 5 U.S.C. 552(a); 42 U.S.C. 
3535(d). 

SOURCE: 40 FR 39729, Aug. 28, 1975, unless 
otherwise noted. 

§ 16.1 Purpose and statement of policy. 
(a) The purpose of this part is to es-

tablish policies and procedures for im-
plementing the Privacy Act of 1974 
(Pub. L. 93–579), 5 U.S.C. 552(a). The 
main objectives are to facilitate full 
exercise of rights conferred on individ-
uals under the Act and to insure the 
protection of privacy as to individuals 
about whom the Department maintains 
records in systems of records under the 
Act. The Department accepts the re-
sponsibility to act promptly and in ac-
cordance with the Act upon receipt of 
any inquiry, request or appeal from a 

citizen of the United States or an alien 
lawfully admitted for permanent resi-
dence into the United States, regard-
less of the age of the individual. 

(b) Further, the Department accepts 
the obligations to maintain only such 
information on individuals as is rel-
evant and necessary to the perform-
ance of its lawful functions, to main-
tain that information with such accu-
racy, relevancy, timeliness and com-
pleteness as is reasonably necessary to 
assure fairness in determinations made 
by the Department about the indi-
vidual, to obtain information from the 
individual to the extent practicable, 
and to take every reasonable step to 
protect that information from unwar-
ranted disclosure. The Department will 
maintain no record describing how an 
individual exercises rights guaranteed 
by the First Amendment unless ex-
pressly authorized by statute or by the 
individual about whom the record is 
maintained or unless pertinent to and 
within the scope of an authorized law 
enforcement activity. 

(c) This part applies to all organiza-
tional components in the Department 
in order to assure the maximum 
amount of uniformity and consistency 
within the Department in its imple-
mentation of the Act. 

(d) The Assistant Secretary for Ad-
ministration shall be responsible for 
carrying out the requirements of this 
part, for issuing such orders and direc-
tives internal to the Department as are 
necessary for full compliance with the 
Act, and for effecting publication of all 
required notices concerning systems of 
records. 

(e) Requests involving information 
pertaining to an individual which is in 
a record or file but not within the 
scope of a System of Records Notice 
published in the FEDERAL REGISTER are 
outside the scope of this part. Requests 
for departmental records will be con-
sidered to determine whether proc-
essing under this part, part 15, or both 
is most appropriate, notwithstanding 
the requester’s characterization of the 
request, as follows: 

(1) A Privacy Act request from an indi-
vidual for records about that individual 
and not contained in a Privacy Act 
Records System shall be considered a 
Freedom of Information Act request 
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and processed under HUD Freedom of 
Information Act regulations (24 CFR 
part 15) to the extent that the re-
quester has provided the Department a 
reasonable description of the docu-
ments requested. When a request for 
records is so considered as a Freedom 
of Information Act request, the Pri-
vacy Act Officer shall promptly refer it 
to the head of the appropriate organi-
zational unit in accordance with HUD 
FOIA Regulations and shall advise the 
requester that time of receipt for proc-
essing purposes will be the time when 
it is received by the appropriate offi-
cial. 

(2) A Freedom of Information Act re-
quest from an individual for records about 
that individual contained in a Privacy 
Act Records System shall be processed as 
follows: 

(i) If the request in whole or in part 
contains a reasonable description of 
any HUD document, processing shall be 
carried out pursuant to HUD FOIA 
Regulations. 

(ii) If the request in whole or in part 
does not contain a reasonable descrip-
tion of any HUD document, but does 
provide sufficient information under 
HUD Privacy Act Regulations to un-
dertake a Privacy Act Records System 
search, the Department will provide 
full access under HUD Privacy Act 
Regulations. In this situation, the De-
partment will comply with the dead-
lines for response set forth in the Pri-
vacy Act and HUD implementing regu-
lations. In that event, an explanation 
will be provided to the requester advis-
ing that the request did not contain a 
reasonable description of a particular 
document as required under the FOIA 
and offering to process the request 
under FOIA procedures upon receipt of 
additional information sufficient to 
constitute a reasonable description. 

(3) A Freedom of Information Act re-
quest from an individual for records about 
another individual contained in a Privacy 
Act Records System shall be processed as 
follows: When an exemption under sub-
section (b) of FOIA is available, the 
Privacy Act governs the public interest 
determination under HUD FOIA Regu-
lations (24 CFR 15.21) and compels the 
withholding of such documents unless: 
(i) The subject of those records con-
sents to their release or (ii) disclosure 

comes within one of the subsections of 
5 U.S.C. § 552a(b). 

(4) A Privacy Act request from an indi-
vidual for records about another indi-
vidual shall be processed as follows: Ex-
cept as expressly permitted in this 
part, requests by persons who are not 
the subject of a record contained in a 
Privacy Act Records System shall be 
outside the scope of this part. If the re-
quest satisfies the Freedom of Informa-
tion Act requirement that requested 
records be reasonably described, the 
Privacy Act Officer shall consider the 
requests as a Freedom of Information 
Act request and shall proceed as in 
§ 16.1(e)(1) of this section. 

[40 FR 39729, Aug. 28, 1975, as amended at 41 
FR 13917, Apr. 1, 1976] 

§ 16.2 Definitions. 
(a) The definitions of 5 U.S.C. 552a 

apply in this part. 
(b) As used in this part: 
(1) Act means the Privacy Act of 1974, 

Pub. L. 93–579. 
(2) Privacy Act Officer means those of-

ficials, identified in Appendix A to this 
part, or their designees, who are au-
thorized to receive and act upon inquir-
ies, requests for access, and requests 
for correction or amendment. 

(3) Privacy Appeals Officer means the 
General Counsel. 

(4) Inquiry means a request by an in-
dividual that the Department deter-
mine whether it has any record in a 
system of records which pertains to 
that individual. 

(5) Request for access means a request 
by an individual or guardian to inspect 
and/or copy and/or obtain a copy of a 
record which is in a particular system 
of records and which pertains to that 
individual. 

(6) Request for correction or amendment 
means the request by an individual or 
guardian that the Department change 
(either by correction, addition or dele-
tion) a particular record in a system of 
records which pertains to that indi-
vidual. 

(7) Appeal means the request by an 
individual that an initial denial of a re-
quest for access or correction or 
amendment by that individual be re-
viewed and reversed. 

[40 FR 39729, Aug. 28, 1975, as amended at 41 
FR 13917, Apr. 1, 1976; 61 FR 5204, Feb. 9, 1996] 
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§ 16.3 Procedures for inquiries. 
(a) Any individual, regardless of age, 

may submit an inquiry to the Depart-
ment. The inquiry should be made ei-
ther in person at the office of, or by 
mail addressed to, the appropriate Pri-
vacy Act Officer. Although oral re-
quests may be honored, a requester 
may be asked to submit his request in 
writing. The envelope containing the 
request and the letter itself should 
both clearly indicate that the subject 
is a ‘‘PRIVACY ACT INQUIRY’’. If an 
individual believes the Department 
maintains a record pertaining to that 
individual but does not know which 
system of records might contain such a 
record and/or which organizational 
component of the Department main-
tains the system of records, assistance 
in person or by mail will be provided at 
the first address listed in Appendix A 
to this part. 

(b)(1) An inquiry should contain the 
following information: 

(i) Name, address and telephone num-
ber of the individual making the re-
quest; 

(ii) Name, address and telephone 
number of the individual to whom the 
record pertains, if the requesting indi-
vidual is either the parent of a minor 
or the legal guardian of the individual 
to whom the record pertains; 

(iii) A certified or authenticated copy 
of documents establishing parentage or 
guardianship; 

(iv) Whether the individual to whom 
the record pertains is a citizen of the 
United States or an alien lawfully ad-
mitted for permanent residence in to 
the United States; 

(v) Name of the system of records, as 
published in the FEDERAL REGISTER; 

(vi) Location of the system of 
records, as published in the FEDERAL 
REGISTER; 

(vii) Such additional information as 
the individual knows will or believes 
might assist the Department in re-
sponding to the inquiry (for example, 
the individual’s past or present rela-
tionship with the Department, e.g. 
mortgagor, contractor, employee, in-
cluding relevant dates) and in verifying 
the individual’s identity (for example, 
date of birth, place of birth, names of 
parents, place of work, dates of em-
ployment, position title, etc.); 

(viii) Date of inquiry; and, 
(ix) Individual’s signature. 

The Department reserves the right to 
require compliance with the identifica-
tion procedures appearing at § 16.4(d) 
where circumstances warrant. 

(2) In compliance with 5 U.S.C. 552a 
(e)(3) each individual supplying the in-
formation in accordance with para-
graph (b)(1) of this section hereby is in-
formed that: 

(i) The authority authorizing solici-
tation of the information is 5 U.S.C. 
552a, disclosure is voluntary, and no 
penalty is attached for failure to re-
spond; 

(ii) The principal purpose for which 
the information is intended to be used 
is processing the inquiry under the 
Act; 

(iii) The routine uses which may be 
made of the information are the rou-
tine uses appearing as a prefatory 
statement to the Department’s notice 
of systems of records published in the 
FEDERAL REGISTER; and, 

(iv) The effects of not providing all or 
any part of the information may delay, 
or in some cases make impossible, the 
Department’s processing of the action 
on the request under the Act. 

(3) If, having been made aware of the 
contents of paragraph (b)(2) of this sec-
tion, an individual submits the infor-
mation listed in paragraph (b)(1) of this 
section, he or she will be deemed to 
have made the submission on a purely 
voluntary and consensual basis. 

(c) When an inquiry is misdirected by 
the requester, or not addressed as spec-
ified in paragraph (a) of this section, 
the Department official receiving same 
shall make reasonable effort to iden-
tify, and promptly refer it to, the ap-
propriate Privacy Act Officer and the 
time of receipt for processing purposes 
will be the time when it is received by 
the Privacy Act Officer. 

(d) When an inquiry fails to provide 
necessary information as set forth in 
paragraph (b) of this section, the re-
quester shall be advised that the time 
of receipt for processing purposes will 
be the time when the additional nec-
essary information is received by the 
Privacy Act Officer. 

(e) Each inquiry received shall be 
acted upon promptly by the responsible 
Privacy Act Officer. Every effort will 
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be made to respond within ten days 
(excluding Saturdays, Sundays and 
holidays) of the date of receipt. If a re-
sponse cannot be made within ten days, 
the Privacy Act Officer shall send an 
acknowledgement during that period 
providing information on the status of 
the inquiry. The Privacy Act Officer 
may indicate that additional informa-
tion would facilitate processing or that 
further information is necessary to 
process the inquiry. 

§ 16.4 Requests for access; require-
ments. 

(a) Any individual, regardless of age, 
may submit to the Department a re-
quest for access to records of the De-
partment. The request should be made 
either in person at the Office of, or by 
mail addressed to, the responsible Pri-
vacy Act Officer identified in Appendix 
A to this part. Although oral requests 
may be honored, a requester may be 
asked to submit his request in writing. 
The envelope containing the request 
and the letter itself should both clearly 
indicate that the subject is a PRIVACY 
ACT REQUEST FOR ACCESS TO 
RECORDS. 

(b) When a request for access to 
records is misdirected by the requester, 
or not addressed as specified in para-
graph (a) of this section, the Depart-
ment official receiving same shall 
promptly refer it to the appropriate 
Privacy Act Officer and the time of re-
ceipt for processing purposes will be 
the time when it is received by that of-
ficial. 

(c) When a request for access to 
records fails to provide necessary infor-
mation as set forth in paragraph (b) of 
this section the requester shall be ad-
vised that the time of receipt for proc-
essing purposes will be the time when 
the additional necessary information is 
received by the appropriate official. 

(d) The requirements for identifica-
tion of individuals seeking access to 
records are as follows: 

(1) In person. Each individual making 
a request in person shall be required to 
present satisfactory proof of identity. 
The means of proof, in the order of 
preference and priority, are: 

(i) A document bearing the individ-
ual’s photograph (for example, passport 

or military or civilian identification 
card); 

(ii) A document bearing the individ-
ual’s signature (for example, driver’s 
license, social security card, unemploy-
ment insurance book, employer’s iden-
tification card, national credit card 
and professional, craft or union mem-
bership card); and 

(iii) A document bearing neither the 
photograph nor the signature of the in-
dividual (for example, a Medicaid card). 
In the event the individual can provide 
no suitable documentation of identity, 
the Department will require a signed 
statement asserting the individual’s 
identity and stipulating that the indi-
vidual understands the penalty provi-
sion of 5 U.S.C. 552a(i)(3). That penalty 
provision also appears at § 16.13(a). In 
order to avoid any unwarranted disclo-
sure of an individual’s records, the De-
partment reserves the right to deter-
mine to its satisfaction whether proof 
of identity offered by any individual is 
adequate. 

(2) Not in person. If the individual 
making a request does not appear in 
person before a Privacy Act Officer, the 
information set forth in § 16.3(b)(1) and 
a certificate of a notary public or 
equivalent officer empowered to ad-
minister oaths must accompany the re-
quest. The certificate within or at-
tached to the letter must be substan-
tially in accord with the following 
text: 

City of llllllllll 

County of llllllllll: 

ss llllllllll (name of individual), 
who affixed (his) (her) signature below in my 
presence, came before me, a llllllll 

(title), in and for the aforesaid County and 
State, this llllll day of llllll, 
19—, and established (his) (her) identity to 
my satisfaction. 

My commission expires 
llllllllll. 

llllllllllllllllll 

(signature) 

If the request follows inquiry under 
§ 16.3, this should be indicated in the re-
quest for access in order to facilitate 
processing. 

(3) Parents of minors and legal guard-
ians. An individual acting as the parent 
of a minor or the legal guardian of the 
individual to whom a record pertains 
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shall establish his or her personal iden-
tity in the same manner prescribed in 
either paragraph (d) (1) or (2) of this 
section. In addition, such other indi-
vidual shall establish his or her rep-
resentative capacity of parent or legal 
guardian. In the case of the parent of a 
minor, the proof of identity shall be a 
certified or authenticated copy of the 
minor’s birth certificate. In the case of 
a legal guardian of an individual who 
has been declared incompetent due to 
physical or mental incapacity or age 
by a court of competent jurisdiction, 
the proof of identity shall be a certified 
or authenticated copy of the court’s 
order. A parent or legal guardian may 
act only for a living individual, not for 
a decedent. A parent or legal guardian 
may be accompanied during personal 
access to a record by another indi-
vidual, provided the provisions of 
§ 16.5(e) are satisfied. 

(e) When the provisions of this part 
are alleged to have the effect of imped-
ing an individual in exercising his or 
her right to access, the Department 
will consider alternative suggestions 
from an individual making a request, 
regarding proof of identity and access 
to records. 

(f) An individual shall not be required 
to state a reason or otherwise justify 
his or her request for access to a 
record. 

§ 16.5 Disclosure of requested informa-
tion to individuals. 

(a) Each request received shall be 
acted upon promptly by the responsible 
Privacy Act Officer. Every effort will 
be made to respond within ten days 
(excluding Saturdays, Sundays and 
holidays) of the date of receipt. If a re-
sponse cannot be made within ten days 
due to unusual circumstances, the Pri-
vacy Act Officer shall send an acknowl-
edgement during that period providing 
information on the status of the re-
quest and asking for such further infor-
mation as may be necessary to process 
the request. Unusual circumstances shall 
include circumstances where a search 
for and collection of requested records 
from inactive storage, field facilities or 
other establishments are required, 
cases where a voluminous amount of 
data is involved, instances where infor-
mation on other individuals must be 

separated or expunged from the par-
ticular record, and cases where con-
sultations with other agencies having a 
substantial interest in the determina-
tion of the request are necessary. 

(b) Grant of access—(1) Notification. An 
individual shall be granted access to a 
record pertaining to him or her, except 
where the provisions of § 16.6 apply. The 
Privacy Act Officer shall notify the in-
dividual of such determination and pro-
vide the following information: 

(i) The methods of access, as set forth 
in paragraph (b)(2) of this section; 

(ii) The place at which the record 
may be inspected; 

(iii) The earliest date on which the 
record may be inspected and the period 
of time that the records will remain 
available for inspection and/or the esti-
mated date by which a copy of the 
record could be mailed and the esti-
mate of fees pursuant to § 16.12; 

(iv) The fact that the individual, if he 
or she wishes, may be accompanied by 
another individual during personal ac-
cess, subject to procedures set forth in 
paragraph (e) of this section; and 

(v) Any additional requirements 
needed to grant access to a specific 
record. 

(2) Methods of access. The following 
methods of access to records by an in-
dividual may be available depending on 
the circumstances of a given situation: 

(i) Inspection in person may be had in 
the office specified by the Privacy Act 
Officer granting access during hours in-
dicated by the Privacy Act Officer; 

(ii) Transfer of records to a Federal 
facility more convenient to the indi-
vidual may be arranged, but only if the 
Privacy Act Officer determines that a 
suitable facility is available, that the 
individual’s access can be properly su-
pervised at the facility, and that trans-
mittal of the records to that facility 
will not unduly interfere with oper-
ations of the Department or involve 
unreasonable costs, in terms of both 
money and manpower; and 

(iii) Copies may be mailed at the re-
quest of the individual, subject to pay-
ment of the fees prescribed in § 16.12. 
The Department, at its own initiative, 
may elect to provide a copy by mail, in 
which case no fee will be charged the 
individual. 
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(c) The Department shall supply such 
other information and assistance at 
the time of access as to make the 
record intelligible to the individual. 

(d) The Department reserves the 
right to limit access to copies and ab-
stracts of original records, rather than 
the original records. This election 
would be appropriate, for example, 
when the record is in an automated 
data media such as tape or disc, when 
the record contains information on 
other individuals, and when deletion of 
information is permissible under ex-
emptions (for example, 5 U.S.C. 
552a(k)(2)). In no event shall original 
records of the Department be made 
available to the individual except 
under the immediate supervision of the 
Privacy Act Officer or his designee. It 
is a crime to conceal, mutilate, oblit-
erate, or destroy any record filed in a 
public office, or to attempt to do any of 
the foregoing, Title 18, United States 
Code, 2701(a). 

(e) Any individual who requests ac-
cess to a record pertaining to that indi-
vidual may be accompanied by another 
individual of his or her choice. Accom-
panied includes discussion of the record 
in the presence of the other individual. 
The individual to whom the record per-
tains shall authorize the presence of 
the other individual by a signed and 
dated document which includes the 
name of the other individual and spe-
cifically describes the record to which 
access is sought. The other individual 
shall sign the authorization in the 
presence of the Privacy Act Officer. An 
individual shall not be required to 
state a reason or otherwise justify his 
or her decision to be accompanied by 
another individual during personal ac-
cess to a record. 

§ 16.6 Initial denial of access. 
(a) Grounds. Access by an individual 

to a record which pertains to that indi-
vidual will be denied only upon a deter-
mination by the Privacy Act Officer 
that: 

(1) The record is subject to an exemp-
tion under § 16.14, § 16.15 or to an exemp-
tion determined by another agency no-
ticing the system of records; 

(2) The record is information com-
piled in reasonable anticipation of a 
civil action or proceeding; or 

(3) The individual unreasonably has 
failed to comply with the procedural 
requirements of this part. 

(b) Notification. The Privacy Act Offi-
cer shall give notice of denial of access 
to records to the individual in writing 
and shall include the following infor-
mation: 

(1) The Privacy Act Officer’s name 
and title or position; 

(2) The date of the denial; 
(3) The reasons for the denial, includ-

ing citation to the appropriate section 
of the Act and/or this part; 

(4) The individual’s opportunities, if 
any, for further administrative consid-
eration, including the identity and ad-
dress of the appropriate Privacy Ap-
peals Officer. If no further administra-
tive consideration within the Depart-
ment is available, the notice shall 
state that the denial is administra-
tively final; and, 

(5) If stated to be administratively 
final; and, within the Department, the 
individual’s right to judicial review 
under 5 U.S.C. 552a(g)(1), as amended by 
5 U.S.C. 552a(g)(5). 

[40 FR 39729, Aug. 28, 1975, as amended at 42 
FR 20297, Apr. 19, 1977] 

§ 16.7 Administrative review of initial 
denial of access. 

(a) Review shall be available only 
from a written denial of a request for 
access issued under § 16.6(a) (2) or (3) 
and only if a written request for review 
is filed within thirty calendar days 
after the issuance of the written de-
nial. 

(b) A request for review shall be ad-
dressed to the Privacy Appeals Officer 
identified in the initial denial, which 
official is authorized to make final de-
terminations. The envelope containing 
the request for review and the letter 
itself should both clearly indicate that 
the subject is a PRIVACY ACT RE-
QUEST FOR REVIEW. 

(c) When a request for review is mis-
directed by the requester, or not ad-
dressed as specified in paragraph (b) of 
this section, the Department official 
receiving same shall promptly refer it 
to the Privacy Appeals Officer and the 
time of receipt for processing purposes 
will be the time when it is received by 
the appropriate official. 
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(d) When a request for review fails to 
provide necessary information as set 
forth in paragraph (e) of this section, 
the requester shall be given reasonable 
opportunity to amend the request and 
shall be advised that the time of re-
ceipt for processing purposes will be 
the time when the additional necessary 
information is received by the appro-
priate official. 

(e) The filing of a request for review 
may be accomplished by mailing to the 
Privacy Appeals Officer a copy of the 
request for access, if in writing; a copy 
of the written denial issued under § 16.6; 
and a statement of the reasons why the 
initial denial is believed to be in error. 
The appeal shall be signed by the indi-
vidual. 

(f) No hearing will be allowed in con-
nection with administrative review of 
an initial denial of access. 

(g) The Privacy Appeals Officer shall 
act upon the appeal and issue a final 
determination in writing not later 
than thirty days (excluding Saturdays, 
Sundays and holidays) from the date 
on which the appeal is received; pro-
vided, that the Privacy Appeals officer 
may extend the thirty days upon decid-
ing that a fair and equitable review 
cannot be made within that period, but 
only if the individual is advised in 
writing of the reason for the extension 
and the estimated date by which a final 
determination will issue, which esti-
mated date should not be later than 
the sixtieth day (excluding Saturdays, 
Sundays and holidays) after receipt of 
the appeal unless there exist unusual 
circumstances, as described in § 16.5(a). 

(h) The decision after review will be 
in writing, will constitute final action 
of the Department on a request for ac-
cess, and, if the denial of the request is 
in whole or part upheld, the Depart-
ment shall notify the person making 
the request of his right to judicial re-
view under 5 U.S.C. 552a(g)(1), as 
amended by 5 U.S.C. 552a(g)(5). 

§ 16.8 Request for correction or 
amendment to record. 

(a) Any individual, regardless of age, 
may submit to the Department a re-
quest for correction or amendment of a 
record pertaining to that individual. 
The request should be made either in 
person at the office of, or by mail ad-

dressed to, the Privacy Act Officer who 
processed the individual’s request for 
access to the record. Although an oral 
request may be honored, a requester 
may be asked to submit his or her re-
quest in writing. The envelope con-
taining the request and the letter itself 
should both clearly indicate that the 
subject is a PRIVACY ACT REQUEST 
FOR CORRECTION OR AMENDMENT. 

(b) When a request for correction or 
amendment is misdirected by the re-
quester, or not addressed as specified in 
paragraph (a) of this section, the De-
partment official receiving same shall 
make reasonable effort to identify, and 
promptly refer it to, the appropriate 
Privacy Act Officer and the time of re-
ceipt for processing purposes will be 
the time when it is received by the ap-
propriate official. 

(c) When a request for correction or 
amendment fails to provide necessary 
information as set forth in paragraph 
(e) of this section, the requester shall 
be given reasonable opportunity to an-
swer the request and shall be advised 
that the time of receipt for processing 
purposes will be the time when the ad-
ditional necessary information is re-
ceived by the appropriate official. 

(d) Since the request, in all cases, 
will follow a request for access under 
§ 16.4, the individual’s identity will be 
established by his or her signature on 
the request. 

(e) A request for correction or 
amendment should include the fol-
lowing: 

(1) A specific identification of the 
record sought to be corrected or 
amended (for example, description, 
title, date, paragraph, sentence, line 
and words); 

(2) The specific wording to be deleted, 
if any; 

(3) The specific wording to be in-
serted or added, if any, and the exact 
place at which it is to be inserted or 
added; and 

(4) A statement of the basis for the 
requested correction or amendment, 
with all available supporting docu-
ments and materials which substan-
tiate the statement. 

(f) The provisions of § 16.3(b) (2) and 
(3) apply to the information obtained 
under paragraph (e) of this section. 
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§ 16.9 Agency procedures upon request 
for correction or amendment of 
record. 

(a)(1) Not later than ten days (exclud-
ing Saturdays, Sundays and holidays) 
after receipt of a request to correct or 
amend a record, the Privacy Act Offi-
cer shall send an acknowledgment pro-
viding an estimate of time within 
which action will be taken on the re-
quest and asking for such further infor-
mation as may be necessary to process 
the request. The estimate of time may 
take into account unusual cir-
cumstances as described in § 16.5(a). No 
acknowledgment will be sent if the re-
quest can be reviewed, processed, and 
the individual notified of the results of 
review (either compliance or denial) 
within the ten days. Requests filed in 
person will be acknowledged at the 
time submitted. 

(2) Promptly after acknowledging re-
ceipt of a request, or after receiving 
such further information as might have 
been requested, or after arriving at a 
decision within the time prescribed in 
§ 16.9(a)(1), the Privacy Act Officer 
shall either: 

(i) Make the requested correction or 
amendment and advise the individual 
in writing of such action, providing ei-
ther a copy of the corrected or amend-
ed record or a statement as to the 
means whereby the correction or 
amendment was effected in cases where 
a copy cannot be provided; or, 

(ii) Inform the individual in writing 
that his or her request is denied and 
provide the following information: 

(A) The Privacy Act Officer’s name 
and title and position; 

(B) The date of the denial; 
(C) The reasons for the denial, includ-

ing citation to the appropriate sections 
of the Act and this part; and, 

(D) The procedures for appeal of the 
denial as set forth in § 16.10, including 
the name and address of the Privacy 
Appeals Officer. The term promptly in 
this § 16.9 means within thirty days (ex-
cluding Saturdays, Sundays and holi-
days). If the Privacy Act Officer cannot 
make the determination within thirty 
days, the individual will be advised in 
writing of the reason therefor and of 
the estimated date by which the deter-
mination will be made. 

(b) Whenever an individual’s record is 
corrected or amended pursuant to a re-
quest by that individual, the Privacy 
Act Officer shall see to the notification 
of all persons and agencies to which 
the corrected or amended portion of 
the record had been disclosed prior to 
its correction or amendment, if an ac-
counting of such disclosure was made 
as required by the Act. The notifica-
tion shall require a recipient agency 
maintaining the record to acknowledge 
receipt of the notification, to correct 
or amend the record and to appraise 
any agency or person to which it had 
disclosed the record of the substance of 
the correction or amendment. 

(c) The following criteria will be con-
sidered by the Privacy Act Officer in 
reviewing a request for correction or 
amendment: 

(1) The sufficiency of the evidence 
submitted by the individual; 

(2) The factual accuracy of the infor-
mation; 

(3) The relevance and necessity of the 
information in terms of the purpose for 
which it was collected; 

(4) The timeliness and currency of 
the information in terms of the pur-
pose for which it was collected: 

(5) The completeness of the informa-
tion in terms of the purpose for which 
it was collected: 

(6) The possibility that denial of the 
request could unfairly result in deter-
minations adverse to the individual; 

(7) The character of the record 
sought to be corrected or amended; and 

(8) The propriety and feasibility of 
complying with the specific means of 
correction or amendment requested by 
the individual. 

(d) The Department will not under-
take to gather evidence for the indi-
vidual, but does reserve the right to 
verify the evidence which the indi-
vidual submits. 

(e) Correction or amendment of a 
record requested by an individual will 
be denied only upon a determination by 
the Privacy Act Officer that: 

(1) There has been a failure to estab-
lish, by the evidence presented, the 
propriety of the correction or amend-
ment in light of the criteria set forth 
in paragraph (c) of this section; 
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(2) The record sought to be corrected 
or amended was compiled in a termi-
nated judicial, quasi-judicial, legisla-
tive or quasi-legislative proceeding to 
which the individual was a party or 
participant; 

(3) The information in the record 
sought to be corrected or amended, or 
the record sought to be corrected or 
amended, is the subject of a pending ju-
dicial, quasi-judicial or quasi-legisla-
tive proceeding to which the individual 
is a party or participant; 

(4) The correction or amendment 
would violate a duly enacted statute or 
promulgated regulation; or, 

(5) The individual unreasonably has 
failed to comply with the procedural 
requirements of this part. 

(f) If a request is partially granted 
and partially denied, the Privacy Act 
Officer shall follow the appropriate 
procedures of this section as to the 
records within the grant and the 
records within the denial. 

§ 16.10 Appeal of initial adverse agen-
cy determination on correction or 
amendment. 

(a) Appeal shall be available only 
from a written denial of a request for 
correction or amendment of a record 
issued under § 16.9, and only if a written 
appeal is filed within thirty calendar 
days after the issuance of the written 
denial. 

(b) Each appeal shall be addressed to 
the Privacy Appeals Officer identified 
in the written denial. The envelope 
containing the appeal and the letter 
itself should both clearly indicate that 
the subject is PRIVACY ACT APPEAL. 

(c) When an appeal is misdirected by 
the requester, or not addressed as spec-
ified in paragraph (b) of this section, 
the Department official receiving same 
shall promptly refer it to the appro-
priate Privacy Appeals Officer and the 
time of receipt for processing purposes 
will be the time when it is received by 
the appropriate official. 

(d) When an appeal fails to provide 
the necessary information as set forth 
in paragraph (e) of this section, the re-
quester shall be advised that the time 
for receipt for processing purposes will 
be the time when the additional nec-
essary information is received by the 
appropriate official. 

(e) The individual’s appeal papers 
shall include the following: A copy of 
the original request for correction or 
amendment; a copy of the initial de-
nial; and a statement of the reasons 
why the initial denial is believed to be 
in error. The appeal shall be signed by 
the individual. The record which the 
individual requests be corrected or 
amended will be supplied by the Pri-
vacy Act Officer who issued the initial 
denial. While the foregoing normally 
will comprise the entire record on ap-
peal, the Privacy Appeals Officer may 
seek additional information necessary 
to assure that the final determination 
is fair and equitable and, in such in-
stances, the additional information 
will be disclosed to the individual to 
the greatest extent possible and an op-
portunity provided for comment there-
on. 

(f) No hearing on appeal will be al-
lowed. 

(g) The Privacy Appeals Officer shall 
act upon the appeal and issue a final 
Department determination in writing 
not later than thirty days (excluding 
Saturdays, Sundays and holidays) from 
the date on which the appeal is re-
ceived; provided, that the Privacy Ap-
peals Officer may extend the thirty 
days upon deciding that a fair and eq-
uitable review cannot be made within 
that period, but only if the individual 
is advised in writing of the reason for 
the extension and the estimated date 
by which a final determination will 
issue (which estimated date should not 
be later than the sixtieth day (exclud-
ing Saturdays, Sundays and holidays) 
after receipt of the appeal unless un-
usual circumstances, as described in 
§ 16.5(a), are met). 

(h) If the appeal is determined in 
favor of the individual, the final deter-
mination shall include the specific cor-
rections or amendments to be made 
and a copy thereof shall be transmitted 
promptly both to the individual and to 
the Privacy Act Officer who issued the 
initial denial. Upon receipt of such 
final determination, the Privacy Act 
Officer promptly shall take the actions 
set forth in § 16.9(a)(2)(i) and § 16.9(b). 

(i) If the appeal is denied, the final 
determination shall be transmitted 
promptly to the individual and shall 
state the reasons for the denial. The 
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notice of final determination also shall 
inform the individual of the following 
information: 

(1) The right of the individual to file 
a concise statement of reasons for dis-
agreeing with the final determination. 
The statement ordinarily should not 
exceed one page and the Department 
reserves the right to reject a statement 
of excessive length. Such a statement 
shall be filed with the Privacy Appeals 
Officer. It should identify the date of 
the final determination and be signed 
by the individual. The Privacy Appeals 
Officer shall acknowledge receipt of 
such statement and inform the indi-
vidual of the date on which it was re-
ceived; 

(2) The fact that any such disagree-
ment statement filed by the individual 
will be noted in the disputed record and 
that a copy of the statement will be 
provided to persons and agencies to 
which the record is disclosed subse-
quent to the date of receipt of such 
statement; 

(3) The fact that prior recipients of 
the disputed record will be provided a 
copy of any statement of the dispute to 
the extent that an accounting of dis-
closures, as required by the Act, was 
made; 

(4) The fact that the Department will 
append to any such disagreement state-
ment filed by the individual, a copy of 
the final determination or summary 
thereof which also will be provided to 
persons and agencies to which the dis-
agreement statement is disclosed; and, 

(5) The right of the individual to judi-
cial review of the final determination 
under 5 U.S.C. 552a(g)(1)(A), as limited 
by 5 U.S.C. 552a(g)(5). 

(j) In making the final determina-
tion, the Privacy Appeals Officer shall 
employ the criteria set forth in para-
graph 16.9(c) and shall deny an appeal 
only on the grounds set forth in 
§ 16.9(e). 

(k) If an appeal is partially granted 
and partially denied, the Privacy Ap-
peals Officer shall follow the appro-
priate procedures of this section as to 
the records within the grant and the 
records within the denial. 

(l) Although a copy of the final deter-
mination or a summary thereof will be 
treated as part of the individual’s 
record for purposes of disclosure in in-

stances where the individual has filed a 
disagreement statement, it will not be 
subject to correction or amendment by 
the individual. 

(m) The provisions of § 16.3(b) (2) and 
(3) apply to the information obtained 
under paragraphs (e) and (i)(1) of this 
section. 

§ 16.11 Disclosure of record to person 
other than the individual to whom 
it pertains. 

(a) The Department may disclose a 
record pertaining to an individual to a 
person other than the individual only 
in the following instances: 

(1) Upon written request by the indi-
vidual, including authorization under 
§ 16.5(e); 

(2) With the prior written consent of 
the individual; 

(3) To a parent or legal guardian 
under 5 U.S.C. 552a(h); and, 

(4) When required by the Act and not 
covered explicitly by the provisions of 
5 U.S.C. 552a(b); and, 

(5) When permitted under 5 U.S.C. 
552a(b) (1) through (11), which read as 
follows: 

(1) To those officers and employees of the 
agency which maintains the record who have 
a need for the record in the performance of 
their duties; 

(2) Required under section 552 of this title; 
(3) For a routine use as defined in sub-

section (a)(7) of this section and described 
under subsection (e)(4)(D) of this section; 

(4) To the Bureau of the Census for pur-
poses of planning or carrying out a census or 
survey or related activity pursuant to the 
provisions of title 13; 

(5) To a recipient who has provided the 
agency with advance adequate written assur-
ance that the record will be used solely as a 
statistical research or reporting record, and 
the record is to be transferred in a form that 
is not individually identifiable; 

(6) To the National Archives of the United 
States as a record which has sufficient his-
torical or other value to warrant its contin-
ued preservation by the United States Gov-
ernment, or for evaluation by the Adminis-
trator of General Services or his designee to 
determine whether the record has such 
value; 

(7) To another agency or to an instrumen-
tality of any governmental jurisdiction with-
in or under the control of the United States 
for a civil or criminal law enforcement activ-
ity if the activity is authorized by law, and 
if the head of the agency or instrumentality 
has made a written request to the agency 
which maintains the record specifying the 
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particular portion desired and the law en-
forcement activity for which the record is 
sought; 

(8) To a person pursuant to a showing of 
compelling circumstances affecting the 
health or safety of an individual if upon such 
disclosure notification is transmitted to the 
last known address of such individual; 

(9) To either House of Congress, or, to the 
extent of matter within its jurisdiction, any 
committee or subcommittee thereof, any 
joint committee of Congress or sub-
committee of any such joint committee; 

(10) To the Comptroller General, or any of 
his authorized representatives, in the course 
of the performance of the duties of the Gen-
eral Accounting Office; or 

(11) Pursuant to the order of a court of 
competent jurisdiction. 

(b) The situations referred to in para-
graph (a)(4) of this section include the 
following: 

(1) 5 U.S.C. 552a(c)(4) requires dis-
semination of a corrected or amended 
record or notation of a disagreement 
statement by the Department in cer-
tain circumstances: 

(2) 5 U.S.C. 552(a)(g) authorizes civil 
action by an individual and requires 
disclosure by the Department or the 
court; 

(3) Section 5(e)(2) of the Act author-
izes release of any records or informa-
tion by the Department to the Privacy 
Protection Study Commission upon re-
quest of the Chairman; and 

(4) Section 6 of the Act authorizes 
the Office of Management and Budget 
to provide the Department with con-
tinuing oversight and assistance in im-
plementation of the Act. 

(c) The Department shall make an 
accounting of each disclosure of any 
record contained in a system of records 
in accordance with 5 U.S.C. 552a(c) (1) 
and (2). Except for a disclosure made 
under 5 U.S.C. 552a(b)(7), the Privacy 
Act Officer shall make such accounting 
available to any individual, insofar as 
it pertains to that individual, on re-
quest submitted in accordance with 
§ 16.4. The Privacy Act Officer shall 
make reasonable efforts to notify any 
individual when any record in a system 
of records is disclosed to any person 
under compulsory legal process, 
promptly upon being informed that 
such process has become a matter of 
public record. 

§ 16.12 Fees. 
(a) The only fees to be charged to or 

collected from an individual under the 
provisions of this part are for copying 
records at the request of the indi-
vidual. 

(1) No fees shall be charged or col-
lected for the following: Search for and 
retrieval of the records; review of the 
records; copying at the initiative of the 
Department without a request from the 
individual; transportation of records 
and personnel; and first class postage. 

(2) It is the policy of the Department 
to provide an individual with one copy 
of each record corrected or amended 
pursuant to his or her request without 
charge as evidence of the correction or 
amendment. 

(3) As requested by the United States 
Civil Service Commission in its pub-
lished regulations implementing the 
Act, the Department will charge no fee 
to an individual who requests copies of 
a personnel record covered by that 
Commission’s Government-wide pub-
lished notice of systems of records. 
However, when such records are volu-
minous and the cost of copying would 
be in excess of five dollars ($5) the De-
partment may, in its discretion, charge 
a fee. 

(b) The copying fees prescribed by 
paragraph (a) of this section are: 

$0.10 Each copy of each page, up to 81⁄2″×14″ 
made by photocopy or similar process. 

$0.20 Each page of computer printout with-
out regard to the number of carbon copies 
concurrently printed. 

(c) Payment of fees under this sec-
tion shall be made in cash, or pref-
erably by check or money order pay-
able to the ‘‘Treasurer of the United 
States.’’ Payment shall be delivered or 
sent to the office stated in the billing 
notice or, if none is stated, to the Pri-
vacy Act Officer processing the re-
quest. Payment may be required in the 
form of a certified check in appropriate 
circumstances. Postage stamps will not 
be accepted. 

(d) A copying fee totaling $1 or less 
shall be waived, but the copying fees 
for contemporaneous requests by the 
same individual shall be aggregated to 
determine the total fee. A copying fee 
shall not be charged or collected, or al-
ternatively, it may be reduced when 
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such action is determined by the Pri-
vacy Act Officer to be in the public in-
terest. 

(e) Special and additional services 
provided at the request of the indi-
vidual, such as certification or authen-
tication, postal insurance and special 
mailing arrangement costs, will be 
charged to the individual in accordance 
with other published regulations of the 
Department pursuant to statute (for 
example, 31 U.S.C. 433a). 

(f) This section applies only to indi-
viduals making requests under this 
part. All other persons shall remain 
subject to fees and charges prescribed 
by other and appropriate authorities. 

[40 FR 39729, Aug. 28, 1975, as amended at 42 
FR 29479, June 9, 1977] 

§ 16.13 Penalties. 
(a) The Act provides, in pertinent 

part: 

Any person who knowingly and willfully 
requests or obtains any record concerning an 
individual from an agency under false pre-
tences shall be guilty of a misdemeanor and 
fined not more than $5,000. (5 U.S.C. 
552a(i)(3)) 

(b) A person who falsely or fraudu-
lently attempts to obtain records 
under the Act may also be subject to 
prosecution under such other criminal 
statutes as 18 U.S.C. 494, 495 and 1001. 

§ 16.14 General exemptions. 
(a) Individuals may not have access 

to records maintained by the Depart-
ment but which were provided by an-
other agency which has determined by 
regulation that such information is 
subject to general exemption under 5 
U.S.C. 552a(j). If such exempt records 
are within a request for access, the De-
partment will advise the individual of 
their existence and of the name and ad-
dress of the source agency. For any fur-
ther information concerning the record 
and the exemption, the individual must 
contact that source agency. 

(b) The Secretary of Housing and 
Urban Development has determined 
that the Office of the Assistant Inspec-
tor General for Investigation performs, 
as its principal function, activities per-
taining to the enforcement of criminal 
laws. The records maintained by that 
office in a system identified as ‘‘HUD/ 

DEPT–24, Investigation Files,’’ pri-
marily consist of information compiled 
for the purpose of criminal investiga-
tions and are associated with identifi-
able individuals. Therefore, the Sec-
retary has determined that this system 
of records shall be exempt, consistent 
with 5 U.S.C. 552a(j)(2), from all re-
quirements of the Privacy Act except 5 
U.S.C. 552a (b), (c) (1) and (2), (e)(4) (A) 
through (F), (e) (6), (7), (9), (10), and 
(11), and (i) unless elsewhere exempted. 

[40 FR 39729, Aug. 28, 1975, as amended at 49 
FR 20486, May 15, 1984] 

§ 16.15 Specific exemptions. 
Whenever the Secretary of Housing 

and Urban Development determines it 
to be necessary and proper, with re-
spect to any system of records main-
tained by the Department, to exercise 
the right to promulgate rules to ex-
empt such systems in accordance with 
the provisions of 5 U.S.C. 552a(k), each 
specific exemption, including the parts 
of each system to be exempted, the pro-
visions of the Act from which they are 
exempted, and the justification for 
each exemption shall be published in 
the FEDERAL REGISTER as part of the 
Department’s Notice of Systems of 
Records. 

(a) Exempt under 5 U.S.C. 552a(k)(2) 
from the requirements of 5 U.S.C. 552a 
(c)(3), (d), (e)(1), (e)(4) (G), (H), (I), and 
(f). This exemption allows the Depart-
ment to withhold records compiled for 
law enforcement purposes. The reasons 
for adopting this exemption are to pre-
vent individuals, who are the subjects 
of investigation, from frustrating the 
investigatory process, to ensure the in-
tegrity of the investigatory process, to 
ensure the integrity of law enforce-
ment activities, to prevent disclosure 
of investigative techniques, and to pro-
tect the confidentiality of sources of 
information. The names of systems 
correspond to those published in the 
FEDERAL REGISTER as part of the De-
partment’s Notice of Systems of 
Records. 

(1) HUD/DEPT–15. Equal Opportunity 
Housing Complaints. 

(2) HUD/DEPT–24. Investigation Files 
in the Office of the Inspector General. 

(3) HUD/DEPT–25. Legal Action Files. 
(b) Exempt under 5 U.S.C. 552(k)(5) 

from the requirements of 5 U.S.C. 552a 
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(c)(3), (d), (e)(1), (e)(4), (G), (H), and (I), 
and (f). This exemption allows the De-
partment to withhold records compiled 
solely for the purpose of determining 
suitability, eligibility, or qualifica-
tions for Federal contracts, or access 
to classified material. The reasons for 
adopting this exemption are to insure 
the proper functioning of the investiga-
tory process, to insure effective deter-
mination of suitability, eligibility and 
qualification for employment and to 
protect the confidentiality of sources 
of information. The names of systems 
correspond to those published in the 
FEDERAL REGISTER as part of the De-
partment’s Notice of Systems of 
Records. 

(1) HUD/DEPT–24. Investigation Files 
in the Office of the Inspector General. 

(2) HUD/DEPT–25. Legal Action Files. 
(c) The system of records entitled 

‘‘HUD/PIH–1. Tenant Eligibility 
Verification Files’’ consists in part of 
investigatory material compiled for 
law enforcement purposes. Relevant 
records will be used by appropriate 
Federal, state or local agencies 
charged with the responsibility for in-
vestigating or prosecuting violations of 
law. Therefore, to the extent that in-
formation in the system falls within 
the coverage of subsection (k)(2) of the 
Privacy Act, 5 U.S.C. 552a(k)(2), the 
system is exempt from the require-
ments of the following subsections of 
the Privacy Act, for the reasons stated 
below. 

(1) From subsection (c)(3) because re-
lease of an accounting of disclosures to 
an individual who may be the subject 
of an investigation could reveal the na-
ture and scope of the investigation and 
could result in the altering or destruc-
tion of evidence, improper influencing 
of witnesses, and other evasive actions 
that could impede or compromise the 
investigation. 

(2) From subsection (d)(1) because re-
lease of the records to an individual 
who may become or has become the 
subject of an investigation could inter-
fere with pending or prospective law 
enforcement proceedings, constitute an 
unwarranted invasion of the personal 
privacy of third parties, reveal the 
identity of confidential sources, or re-
veal sensitive investigative techniques 
and procedures. 

(3) From subsection (d)(2) because 
amendment or correction of the 
records could interfere with pending or 
prospective law enforcement pro-
ceedings, or could impose an impos-
sible administrative and investigative 
burden by requiring the office that 
maintains the records to continuously 
retrograde its verifications of tenant 
eligibility attempting to resolve ques-
tions of accuracy, relevance, timeliness 
and completeness. 

(4) From subsection (e)(1) because it 
is often impossible to determine rel-
evance or necessity of information in 
pre-investigative early stages. The 
value of such information is a question 
of judgment and timing; what appears 
relevant and necessary when collected 
may ultimately be evaluated and 
viewed as irrelevant and unnecessary 
to an investigation. In addition, the 
Assistant Secretary for Public and In-
dian Housing, or investigators, may ob-
tain information concerning the viola-
tion of laws other than those within 
the scope of its jurisdiction. In the in-
terest of effective law enforcement, the 
Assistant Secretary for Public and In-
dian Housing, or investigators, should 
retain this information because it may 
aid in establishing patterns of unlawful 
activity and provide leads for other law 
enforcement agencies. Further, in ob-
taining the evidence, information may 
be provided which relates to matters 
incidental to the main purpose of the 
inquiry or investigation but which may 
be pertinent to the investigative juris-
diction of another agency. Such infor-
mation cannot readily be identified. 

(d) The system of records entitled 
‘‘HUD/PIH–1. Tenant Eligibility 
Verification Files’’ consists in part of 
material that may be used for the pur-
pose of determining suitability, eligi-
bility, or qualifications for Federal ci-
vilian employment or Federal con-
tracts, the release of which would re-
veal the identity of a source who fur-
nished information to the Government 
under an express promise that the iden-
tity of the source would be held in con-
fidence. Therefore, to the extent that 
information in this system falls within 
the coverage of subsection (k)(5) of the 
Privacy Act, 5 U.S.C. 552a(k)(5), the 
system is exempt from the require-
ments of the following subsection of 
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the Privacy Act, for the reasons stated 
below. 

(1) From subsection (d)(1) because re-
lease would reveal the identity of a 
source who furnished information to 
the Government under an express 
promise of confidentiality. Revealing 
the identity of a confidential source 
could impede future cooperation by 
sources, and could result in harassment 
or harm to such sources. 

[42 FR 49810, Sept. 28, 1977, as amended at 59 
FR 9407, Feb. 28, 1994] 

PART 17—ADMINISTRATIVE CLAIMS 

Subpart A—Claims Against Government 
Under Federal Tort Claims Act 

GENERAL PROVISIONS 

Sec. 
17.1 Scope; definitions. 

PROCEDURES 

17.2 Administrative claim; when presented; 
appropriate HUD office. 

17.3 Administrative claim; who may file. 
17.4 Administrative claim; evidence and in-

formation to be submitted. 
17.5 Investigations. 
17.6 Claims investigation. 
17.7 Authority to adjust, determine, com-

promise, and settle claims. 
17.8 Limitations on authority. 
17.9 Referral to Department of Justice. 
17.11 Final denial of claim. 
17.12 Action on approved claim. 

Subpart B—Claims Under the Military Per-
sonnel and Civilian Employees Claims 
Act of 1964 

17.40 Scope and purpose. 
17.41 Claimants. 
17.42 Time limitations. 
17.43 Allowable claims. 
17.44 Restrictions on certain claims. 
17.45 Unallowable claims. 
17.46 Claims involving carriers or insurers. 
17.47 Settlement of claims. 
17.48 Computation of amount of award. 
17.49 Attorney’s fees. 
17.50 Claims procedures. 

Subpart C—Procedures for the Collection 
of Claims by the Government 

GENERAL PROVISIONS 

17.60 Scope and definitions. 
17.61 Incorporation of joint standards by 

reference. 
17.62 Subdivision and joining of claims. 

17.63 Authority of offices to attempt collec-
tion of claims. 

17.64 Referral of claims to the Assistant 
Secretary for Administration. 

17.65 Authority of offices to compromise 
claims or suspend or terminate collec-
tion action. 

17.66 Department claims officer. 
17.67 Claims files. 
17.68 Monthly report of collection action. 
17.69 Accounting control. 
17.70 Record retention. 
17.71 Suspension or revocation of eligi-

bility. 
17.72 Methods of collection and imposition 

of late charges. 
17.73 Standards for compromise of claims. 
17.74 Standards for suspension or termi-

nation of collection action. 
17.75 Referral to GAO or Justice Depart-

ment. 
17.76 Disclosure to a consumer reporting 

agency. 
17.77 Contracts for collection services. 

ADMINISTRATIVE OFFSET PROVISIONS 

17.100 Scope. 
17.101 Coordinating administrative offset 

with another Federal agency. 
17.102 Notice requirements before offset. 
17.103 Exceptions to notice requirements. 
17.104 Review within the Department of a 

determination of indebtedness. 
17.105 Review of departmental records re-

lated to the debt. 
17.106 Written agreement to repay debt as 

alternative to administrative offset. 
17.107 Stay of offset. 
17.108 Types of review. 
17.109 Review procedures. 
17.110 Determination of indebtedness and 

appeal from determination. 
17.111 Procedures for administrative offset: 

single debt. 
17.112 Procedures for administrative offset: 

multiple debts. 
17.113 Procedures for administrative offset: 

interagency cooperation. 
17.114 Procedures for administrative offset: 

time limitation. 
17.115 Procedures for administrative offset: 

offset against amounts payable from 
Civil Service Retirement and Disability 
Fund. 

17.116 Procedures for administrative offset: 
offset of debtor’s judgment against the 
United States. 

17.117 Procedures for administrative offset: 
imposition of interest. 

17.118 Miscellaneous provisions: correspond-
ence with the Department. 

SALARY OFFSET PROVISIONS 

17.125 Scope. 
17.126 Coordinating offset with another Fed-

eral agency. 
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17.127 Determination of indebtedness. 
17.128 Notice requirements before offset. 
17.129 Request for a hearing. 
17.130 Result if employee fails to meet dead-

lines. 
17.131 Written decision following a hearing. 
17.132 Review of departmental records re-

lated to the debt. 
17.133 Written agreement to repay debt as 

alternative to salary offset. 
17.134 Procedures for salary offset: when de-

ductions may begin. 
17.135 Procedures for salary offset: types of 

collection. 
17.136 Procedures for salary offset: methods 

of collection. 
17.137 Procedures for salary offset: imposi-

tion of interest. 
17.138 Non-waiver of rights. 
17.139 Refunds. 
17.140 Miscellaneous provisions: correspond-

ence with the Department. 

IRS TAX REFUND AND FEDERAL PAYMENT 
OFFSET PROVISIONS AND ADMINISTRATIVE 
WAGE GARNISHMENT 

17.150 Scope. 
17.151 Notice requirements before offset. 
17.152 Review within the Department of a 

determination that an amount is past- 
due and legally enforceable. 

17.153 Determination of the Administrative 
Judge. 

17.154 Postponements, withdrawals and ex-
tensions of time. 

17.155 Review of departmental records re-
lated to the debt. 

17.156 Stay of offset. 
17.157 Application of offset funds: Single 

debt. 
17.158 Application of offset funds: Multiple 

debts. 
17.159 Application of offset funds: Federal 

payment is insufficient to cover amount 
of debt. 

17.160 Time limitation for notifying the De-
partment of the Treasury to request off-
set of Federal payments due. 

17.161 Correspondence with the Department. 

ADMINISTRATIVE WAGE GARNISHMENT 

17.170 Administrative wage garnishment. 

AUTHORITY: 28 U.S.C. 2672; 31 U.S.C. 3711, 
3716–18, 3721, and 5 U.S.C. 5514; 42 U.S.C. 
3535(d). 

Subpart A—Claims Against Gov-
ernment Under Federal Tort 
Claims Act 

AUTHORITY: 5 U.S.C. 5514; 28 U.S.C. 2672; 31 
U.S.C. 3711, 3716–3718, 3721; 42 U.S.C. 3535(d). 

SOURCE: 36 FR 24427, Dec. 22, 1971, unless 
otherwise noted. 

GENERAL PROVISIONS 

§ 17.1 Scope; definitions. 
(a) This subpart applies to claims as-

serted under the Federal Tort Claims 
Act, as amended, accruing on or after 
January 18, 1967, for money damages 
against the United States for injury to 
or loss of property or personal injury 
or death caused by the negligent or 
wrongful act or omission of an officer 
or employee of the Department while 
acting within the scope of his office or 
employment. 

(b) This subpart is issued subject to 
and consistent with applicable regula-
tions on administrative claims under 
the Federal Tort Claims Act issued by 
the Attorney General (31 FR 16616; 28 
CFR part 14). 

(c) The terms Department and Organi-
zational unit are defined in 24 CFR part 
5. 

[36 FR 24427, Dec. 22, 1971, as amended at 61 
FR 5204, Feb. 9, 1996] 

PROCEDURES 

§ 17.2 Administrative claim; when pre-
sented; appropriate HUD office. 

(a) For purposes of this subpart, a 
claim shall be deemed to have been 
presented when the Department re-
ceives, at a place designated in para-
graph (b) of this section, an executed 
Claim for Damages or Injury, Standard 
Form 95, or other written notification 
of an incident, accompanied by a claim 
for money damages in a sum certain 
for injury to or loss of property, for 
personal injury, or for death alleged to 
have occurred by reason of the inci-
dent. A claim which should have been 
presented to the Department, but 
which was mistakenly addressed to or 
filed with another Federal agency, is 
deemed to be presented to the Depart-
ment as of the date that the claim is 
received by the Department. If a claim 
is mistakenly addressed to or filed with 
the Department, the Department shall 
forthwith transfer it to the appropriate 
Federal agency, if ascertainable, or re-
turn it to the claimant. 

(b) A claimant shall mail or deliver 
his claim to the office of employment 
of the Department employee or em-
ployees whose negligent or wrongful 
act or omission is alleged to have 
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caused the loss or injury complained 
of. Where such office of employment is 
the Department Central Office in 
Washington, or is not reasonably 
known and not reasonably ascertain-
able, claimant shall file his claim with 
the Assistant Secretary for Adminis-
tration, Department of Housing and 
Urban Development, 451 Seventh Street 
SW., Washington, DC 20410. In all other 
cases, claimant shall address his claim 
to the head of the appropriate office, 
the address of which will generally be 
found listed in the local telephone di-
rectory. 

§ 17.3 Administrative claim; who may 
file. 

(a) A claim for injury to or loss of 
property may be presented by the 
owner of the property, his duly author-
ized agent, or his legal representative. 

(b) A claim for personal injury may 
be presented by the injured person, his 
duly authorized agent, or his legal rep-
resentative. 

(c) A claim based on death may be 
presented by the executor or adminis-
trator of the decedent’s estate, or by 
any other person legally entitled to as-
sert such a claim in accordance with 
applicable State law. 

(d) A claim for loss wholly com-
pensated by an insurer with the rights 
of a subrogee may be presented by the 
insurer. A claim for loss partially com-
pensated by an insurer with the rights 
of a subrogee may be presented by the 
insurer or the insured individually, as 
their respective interests appear, or 
jointly. Whenever an insurer presents a 
claim asserting the rights of a 
subrogee, he shall present with his 
claim appropriate evidence that he has 
the rights of a subrogee. 

(e) A claim presented by an agent or 
legal representative shall be presented 
in the name of the claimant, be signed 
by the agent or legal representative, 
show the title or legal capacity of the 
person signing, and be accompanied by 
evidence of his authority to present a 
claim on behalf of the claimant as 
agent, executor, administrator, parent, 
guardian, or other representative. 

§ 17.4 Administrative claim; evidence 
and information to be submitted. 

(a) Personal injury. In support of a 
claim for personal injury, including 
pain and suffering, the claimant may 
be required to submit the following 
evidence or information: 

(1) A written report by his attending 
physician or dentist setting forth the 
nature and extent of the injury, nature 
and extent of treatment, any degree of 
temporary or permanent disability, the 
prognosis, period of hospitalization, 
and any diminished earning capacity. 
In addition, the claimant may be re-
quired to submit to a physical or men-
tal examination by a physician em-
ployed or designated by the Depart-
ment or another Federal agency. A 
copy of the report of the examining 
physician shall be made available to 
the claimant upon the claimant’s writ-
ten request provided that he has, upon 
request, furnished the report referred 
to in the first sentence of this subpara-
graph and has made or agrees to make 
available to the Department any other 
physician’s report previously or there-
after made of the physical or mental 
condition which is the subject matter 
of his claim; 

(2) Itemized bills for medical, dental, 
and hospital expenses incurred, or 
itemized receipts of payment for such 
expenses; 

(3) If the prognosis reveals the neces-
sity for future treatment, a statement 
of expected expenses for such treat-
ment; 

(4) If a claim is made for loss of time 
from employment, a written statement 
from his employer showing actual time 
lost from employment, whether he is a 
full- or part-time employee, and wages 
or salary actually lost; 

(5) If a claim is made for loss of in-
come and the claimant is self-em-
ployed, documentary evidence showing 
the amount of earnings actually lost; 

(6) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the personal injury or the damages 
claimed. 

(b) Death. In support of a claim based 
on death, the claimant may be required 
to submit the following evidence or in-
formation: 
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(1) An authenticated death certifi-
cate or other competent evidence show-
ing cause of death, date of death, and 
age of the decedent; 

(2) Decedent’s employment or occu-
pation at time of death, including his 
monthly or yearly salary or earnings 
(if any), and the duration of his last 
employment or occupation; 

(3) Full names, addresses, birth dates, 
kinship, and marital status of the dece-
dent’s survivors, including identifica-
tion of those survivors who were de-
pendent for support upon the decedent 
at the time of his death; 

(4) Degree of support afforded by the 
decedent to each survivor dependent 
upon him for support at the time of his 
death; 

(5) Decedent’s general physical and 
mental condition before death; 

(6) Itemized bills for medical and bur-
ial expenses incurred by reason of the 
incident causing death, or itemized re-
ceipts of payment for such expenses; 

(7) If damages for pain and suffering 
prior to death are claimed, a physi-
cian’s detailed statement specifying 
the injuries suffered, duration of pain 
and suffering, any drugs administered 
for pain, and the decedent’s physical 
condition in the interval between in-
jury and death; 

(8) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the death or the damages claimed. 

(c) Property damage. In support of a 
claim for injury to or loss of property, 
real or personal, the claimant may be 
required to submit the following evi-
dence or information: 

(1) Proof of ownership; 
(2) A detailed statement of the 

amount claimed with respect to each 
item of property; 

(3) An itemized receipt of payment 
for necessary repairs or itemized writ-
ten estimates of the cost of such re-
pairs; 

(4) A statement listing date of pur-
chase, purchase price, and salvage 
value where repair is not economical; 

(5) Any other evidence or information 
which may have a bearing on either the 
responsibility of the United States for 
the injury to or loss of property or the 
damages claimed. 

§ 17.5 Investigations. 

The Department may investigate, or 
may request any other Federal agency 
to investigate, a claim filed under this 
subpart. 

§ 17.6 Claims investigation. 

(a) When a claim has been filed with 
the Department, the head of the orga-
nizational unit concerned or his des-
ignee shall designate one employee in 
that unit who shall act as, and who 
shall be referred to herein as, the 
Claims Investigating Officer for that 
particular claim. When a claim is re-
ceived by the head of an organizational 
unit to which this subpart applies, it 
shall be forwarded with or without 
comment to the designated Claims In-
vestigating Officer, who shall: 

(1) Investigate as completely as is 
practicable the nature and cir-
cumstances of the occurrence causing 
the loss or damage of the claimant’s 
property; 

(2) Ascertain the extent of loss or 
damage to the claimant’s property; 

(3) Assemble the necessary forms 
with required data contained therein; 

(4) Prepare a brief statement setting 
forth the facts relative to the claim, a 
statement whether the claim satisfies 
the requirements of this subpart, and a 
recommendation as to the amount to 
be paid in settlement of the claim; 

(5) Submit such forms, statements, 
and all necessary supporting papers to 
the head of the organizational unit 
having jurisdiction over the employee 
involved, who will be responsible for 
assuring that all necessary data has 
been obtained for the file. The head of 
the organizational unit will transmit 
the entire file to the General Counsel. 

§ 17.7 Authority to adjust, determine, 
compromise, and settle claims. 

The General Counsel, the Deputy 
General Counsel, and such employees 
of the Office of the General Counsel as 
may be designated by the General 
Counsel, are authorized to consider, as-
certain, adjust, determine, com-
promise, and settle claims pursuant to 
the Federal Tort Claims Act, 28 U.S.C. 
2671, and the regulations contained in 
28 CFR part 14 and in this subpart. 
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§ 17.8 Limitations on authority. 
(a) An award, compromise, or settle-

ment of a claim under section 2672 of 
Title 28, United States Code, and this 
subpart in excess of $25,000 may be ef-
fected only with the prior written ap-
proval of the Attorney General or his 
designee. For the purpose of this para-
graph, a principal claim and any deriv-
ative or subrogated claim shall be 
treated as a single claim. 

(b) An administrative claim may be 
adjusted, determined, compromised, or 
settled only after consultation with 
the Department of Justice when, in the 
opinion of the General Counsel or his 
designee: 

(1) A new precedent or a new point of 
law is involved; or 

(2) A question of policy is or may be 
involved; or 

(3) The United States is or may be 
entitled to indemnity or contribution 
from a third party, and the Depart-
ment is unable to adjust the third 
party claim; or 

(4) The compromise of a particular 
claim, as a practical matter, will or 
may control the disposition of a re-
lated claim in which the amount to be 
paid may exceed $25,000. 

(c) An administrative claim may be 
adjusted, determined, compromised, or 
settled only after consultation with 
the Department of Justice when the 
Department is informed or is otherwise 
aware that the United States or an of-
ficer, employee, agent, or cost-type 
contractor of the United States is in-
volved in litigation based on a claim 
arising out of the same incident or 
transaction. 

§ 17.9 Referral to Department of Jus-
tice. 

When Department of Justice ap-
proval or consultation is required 
under § 17.8, the referral or request 
shall be transmitted to the Department 
of Justice by the General Counsel of 
the Department or his designee. 

§ 17.11 Final denial of claim. 
Final denial of an administrative 

claim shall be in writing, and notifica-
tion of denial shall be sent to the 
claimant, his attorney, or legal rep-
resentative by certified or registered 
mail. The notification of final denial 

may include a statement of the reasons 
for the denial and shall include a state-
ment that, if the claimant is dissatis-
fied with the Department action, he 
may file suit in an appropriate U.S. 
District Court not later than 6 months 
after the date of mailing of the notifi-
cation. 

§ 17.12 Action on approved claim. 
(a) Payment of a claim approved 

under this subpart is contingent on 
claimant’s execution of: (1) A Claim for 
Damage or Injury, Standard Form 95; (2) 
a claims settlement agreement; and (3) 
a Voucher for Payment, Standard Form 
1145, as appropriate. When a claimant 
is represented by an attorney, the 
voucher for payment shall designate 
both the claimant and his attorney as 
payees, and the check shall be deliv-
ered to the attorney, whose address 
shall appear on the voucher. 

(b) Acceptance by the claimant, his 
agent, or legal representative of an 
award, compromise, or settlement 
made under section 2672 or 2677 of Title 
28, United States Code, is final and con-
clusive on the claimant, his agent or 
legal representative, and any other per-
son on whose behalf or for whose ben-
efit the claim has been presented, and 
constitutes a complete release of any 
claim against the United States and 
against any officer or employee of the 
Government whose act or omission 
gave rise to the claim, by reason of the 
same subject matter. 

Subpart B—Claims Under the Mili-
tary Personnel and Civilian 
Employees Claims Act of 
1964 

AUTHORITY: Sec. 3, 78 Stat. 767 (31 U.S.C. 
3721). 

SOURCE: 36 FR 24427, Dec. 22, 1971, unless 
otherwise noted. 

§ 17.40 Scope and purpose. 
(a) This subpart applies to all claims 

filed by or on behalf of employees of 
the Department of Housing and Urban 
Development for loss of or damage to 
personal property which occurs inci-
dent to their service with HUD under 
the Military Personnel and Civilian 
Employees’ Claims Act of 1964. A claim 
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must be substantiated and the posses-
sion of the property determined to be 
reasonable, useful, or proper. The max-
imum amount that can be paid under 
any claim under the Act is $25,000 and 
property may be replaced in kind at 
the option of the Government. Nothing 
in this subpart shall be construed to 
bar claims payable under statutory au-
thority. 

(b) HUD is not an insurer and does 
not underwrite all personal property 
losses that an employee may sustain. 
Employees are encouraged to carry pri-
vate insurance to the maximum extent 
practicable to avoid large losses or 
losses which may not be recoverable 
from HUD. The procedures set forth in 
this section are designed to enable the 
claimant to obtain the maximum 
amount of compensation for his loss or 
damage. Failure of the claimant to 
comply with these procedures may re-
duce or preclude payment of his claim 
under this subpart. 

[36 FR 24427, Dec. 22, 1971, as amended at 48 
FR 6536, Feb. 14, 1983] 

§ 17.41 Claimants. 
(a) A claim pursuant to this subpart 

may only be made by: 
(1) An employee of HUD. 
(2) A former employee of HUD whose 

claim arises out of an incident occur-
ring before his separation from HUD. 

(3) Survivors of a person named in 
paragraph (a) (1) or (2) of this section, 
in the following order of precedence: 

(i) Spouse. 
(ii) Children. 
(iii) Father or mother, or both. 
(iv) Brothers or sisters, or both. 
(4) The authorized agent or legal rep-

resentative of a person named in para-
graphs (a) (1), (2), and (3) of this sec-
tion. 

(b) A claim may not be presented by 
or for the benefit of a subrogee, as-
signee, conditional vendor, or other 
third party. 

§ 17.42 Time limitations. 
A claim under this part may be al-

lowed only if: 
(a) Except as provided in paragraph 

(b) of this section, it is filed in writing 
within 2 years after accrual. For pur-
poses of this part, a claim accrues at 
the time of the accident or incident 

causing the loss or damage, or at such 
time as the loss or damage should have 
been discovered by the claimant by the 
exercise of due diligence. 

(b) It cannot be filed within the time 
limits of paragraph (a) of this section, 
because it accrues in time of war or in 
time of armed conflict in which any 
armed force of the United States is en-
gaged or if such a war or armed con-
flict intervenes within 2 years after it 
accrues, and if good cause is shown, 
and if it is filed not later than 2 years 
after that cause ceases to exist, or 2 
years after the war or armed conflict is 
terminated, whichever is earlier. 

§ 17.43 Allowable claims. 

(a) A claim may be allowed only if: 
(1) The damage or loss was not 

caused wholly or partly by the neg-
ligent or wrongful act of the claimant, 
his agent, the members of his family, 
or his private employee (the standard 
to be applied is that of reasonable care 
under the circumstances); and 

(2) The possession of the property 
lost or damaged and the quantity pos-
sessed is determined to have been rea-
sonable, useful, or proper under the cir-
cumstances; and 

(3) The claim is substantiated by 
proper and convincing evidence. 

(b) Claims which are otherwise allow-
able under this part shall not be dis-
allowed solely because the property 
was not in the possession of the claim-
ant at the time of the damage or loss, 
or solely because the claimant was not 
the legal owner of the property for 
which the claim is made. For example, 
borrowed property may be the subject 
of a claim. 

(c) Subject to the conditions in para-
graph (a) of this section, and the other 
provisions of this subpart, any claim 
for damage to, or loss of, personal prop-
erty incident to service with HUD may 
be considered and allowed. The fol-
lowing are examples of the principal 
types of claims which may be allowed, 
but these examples are not exclusive 
and other types of claims may be al-
lowed, unless excluded by §§ 17.44 and 
17.45: 

(1) Property loss or damage in quarters 
or other authorized places. Claims may 
be allowed for damage to, or loss of, 
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property arising from fire, flood, hurri-
cane, other natural disaster, theft, or 
other unusual occurrence, while such 
property is located at: 

(i) Quarters within the 50 States or 
the District of Columbia that were as-
signed to the claimant or otherwise 
provided in kind by the United States; 

(ii) Quarters outside the 50 States 
and the District of Columbia that were 
occupied by the claimant, whether or 
not they were assigned or otherwise 
provided in kind by the United States, 
except when the claimant is a civilian 
employee who is a local inhabitant; or 

(iii) Any warehouse, office, working 
area, or other place (except quarters) 
authorized or apparently authorized for 
the reception or storage of property. 

(2) Transportation or travel losses. 
Claims may be allowed for damage to, 
or loss of, property incident to trans-
portation or storage pursuant to or-
ders, or in connection with travel 
under orders, including property in the 
custody of a carrier, an agent or agen-
cy of the Government, or the claimant. 

(3) Manufactured homes. Claims may 
be allowed for damage to, or loss of, 
manufactured homes and their con-
tents under the provisions of paragraph 
(c)(2) of this section. Claims for struc-
tural damage to manufactured homes, 
other than that caused by collision, 
and damage to contents of manufac-
tured homes resulting from such struc-
tural damage, must contain conclusive 
evidence that the damage was not 
caused by structural deficiency of the 
manufactured home and that it was 
not overloaded. Claims for damage to, 
or loss of, tires mounted on manufac-
tured homes will not be allowed, except 
in cases of collision, theft, or van-
dalism. 

(4) Enemy action or public service. 
Claims may be allowed for damage to, 
or loss of, property as a direct con-
sequence of: 

(i) Enemy action or threat thereof, or 
combat, guerrilla, brigandage, or other 
belligerent activity, or unjust confisca-
tion by a foreign power or its nation-
als; 

(ii) Action by the claimant to quiet a 
civil disturbance or to alleviate a pub-
lic disaster; or 

(iii) Efforts by the claimant to save 
human life or Government property. 

(5) Property used for benefit of the Gov-
ernment. Claims may be allowed for 
damage to, or loss of, property when 
used for the benefit of the Government 
at the request of, or with the knowl-
edge and consent of, superior author-
ity. 

(6) Clothing and accessories. Claims 
may be allowed for damage to, or loss 
of, clothing or accessories customarily 
worn on the person, such as eyeglasses, 
hearing aids, or dentures. 

[36 FR 24427, Dec. 22, 1971, as amended at 50 
FR 9268, Mar. 7, 1985] 

§ 17.44 Restrictions on certain claims. 

Claims of the type described in this 
section are only allowable subject to 
the restrictions noted: 

(a) Money or currency. Claims may be 
allowed for loss of money or currency 
only when lost incident to fire, flood, 
hurricane, other natural disaster, or by 
theft from quarters (as limited by para-
graph (a) of § 17.45). In instances of 
theft from quarters, it must be conclu-
sively shown that the quarters were 
locked at the time of the theft. Reim-
bursement for loss of money or cur-
rency is limited to an amount which is 
determined to have been reasonable for 
the claimant to have had in his posses-
sion at the time of the loss. 

(b) Government property. Claims may 
only be allowed for property owned by 
the United States for which the claim-
ant is financially responsible to any 
agency of the Government other than 
HUD. 

(c) Estimate fees. Claims may include 
fees paid to obtain estimates of repair 
only when it is clear that an estimate 
could not have been obtained without 
paying a fee. In that case, the fee may 
be allowed only in an amount deter-
mined to be reasonable in relation to 
the value of the property or the cost of 
the repairs. 

(d) Automobiles and other motor vehi-
cles. Claims may only be allowed for 
damage to, or loss of, automobiles and 
other motor vehicles if: 

(1) Such motor vehicles were required 
to be used for official Government 
business (official Government business, 
as used here, does not include travel, or 
parking incident thereto, between 
quarters and office, or use of vehicles 
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for the convenience of the owner. How-
ever, it does include travel, and park-
ing incident thereto, between quarters 
and assigned place of duty specifically 
authorized by the employee’s super-
visor as being more advantageous to 
the Government); or 

(2) Shipment of such motor vehicles 
was being furnished or provided by the 
Government, subject to the provisions 
of § 17.46. 

§ 17.45 Unallowable claims. 
Claims are not allowable for the fol-

lowing: 
(a) Unassigned quarters in United 

States. Property loss or damage in 
quarters occupied by the claimant 
within the 50 States or the District of 
Columbia that were not assigned to 
him or otherwise provided in kind by 
the United States. 

(b) Business property. Property used 
for business or profit. 

(c) Unserviceable property. Wornout or 
unserviceable property. 

(d) Illegal possession. Property ac-
quired, possessed, or transported in 
violation of law or in violation of ap-
plicable regulations or directives. 

(e) Articles of extraordinary value. Val-
uable articles, such as cameras, watch-
es, jewelry, furs, or other articles of ex-
traordinary value, when shipped with 
household goods or as unaccompanied 
baggage (shipment includes storage). 
This prohibition does not apply to arti-
cles in the personal custody of the 
claimant or articles properly checked, 
provided that reasonable protection or 
security measures have been taken by 
claimant. 

(f) Minimum amount. Loss or damage 
amounting to less than $10. 

§ 17.46 Claims involving carriers or in-
surers. 

In the event the property which is 
the subject of a claim was lost or dam-
aged while in the possession of a car-
rier or was insured, the following pro-
cedures will apply: 

(a) Whenever property is damaged, 
lost, or destroyed while being shipped 
pursuant to authorized travel orders, 
the owner must file a written claim for 
reimbursement with the last commer-
cial carrier known or believed to have 
handled the goods, or the carrier 

known to be in possession of the prop-
erty when the damage or loss occurred, 
according to the terms of its bill of lad-
ing or contract, before submitting a 
claim against the Government under 
this subpart. 

(1) If more than one bill of lading or 
contract was issued, a separate demand 
should be made against the last carrier 
on each such document. 

(2) The demand should be made with-
in 9 months of the date that delivery 
was made, or within 9 months of the 
date that delivery should ordinarily 
have been made. 

(3) If it is apparent that the damage 
or loss is attributable to packing, stor-
age, or unpacking while in the custody 
of the Government, no demand need be 
made against the carrier. 

(b) Whenever property which is dam-
aged, lost, or destroyed incident to the 
claimant’s service is insured in whole 
or in part, the claimant must make de-
mand in writing against the insurer for 
reimbursement under the terms and 
conditions of the insurance coverage, 
prior to the filing of the concurrent 
claim against the Government. 

(c) Failure to make a demand on a 
carrier or insurer or to make all rea-
sonable efforts to protect and pros-
ecute rights available against a carrier 
or insurer and to collect the amount 
recoverable from the carrier or insurer 
may result in reducing the amount re-
coverable from the Government by the 
maximum amount which would have 
been recoverable from the carrier or in-
surer, had the claim been timely or 
diligently prosecuted. However, no de-
duction will be made where the cir-
cumstances of the claimant’s service 
preclude reasonable filing of such a 
claim or diligent prosecution, or the 
evidence indicates a demand was im-
practicable or would have been 
unavailing. 

(d) Following the submission of the 
claim against the carrier or insurer, 
the claimant may immediately submit 
his claim against the Government in 
accordance with the provisions of this 
subpart, without waiting until either 
final approval or denial of his claim is 
made by the carrier or insurer. 

(1) Upon submitting his claim, he will 
certify in his claim that he has or has 
not gained any recovery from a carrier 
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or insurer, and enclose all correspond-
ence pertinent thereto. 

(2) If final action has not been taken 
by the carrier or insurer on his claim, 
he will immediately notify them to ad-
dress all correspondence in regard to 
his claim to him, in care of the General 
Counsel of HUD. 

(3) The claimant shall advise the 
General Counsel of any action taken by 
the carrier or insurer on his claim and 
upon request shall furnish all cor-
respondence documents, and other evi-
dence pertinent to the matter. 

(e) The claimant will assign to the 
United States to the extent of any pay-
ment on his claim accepted by him, all 
his right, title and interest in any 
claim he may have against any carrier, 
insurer, or other party arising out of 
the incident on which the claim 
against the United States is based. 
After payment of his claim by the 
United States, the claimant will, upon 
receipt of any payment from a carrier 
or insurer, pay the proceeds to the 
United States to the extent of the pay-
ment received by him from the United 
States. 

(f) Where a claimant recovers for the 
loss from the carrier or insurer before 
his claim under this subpart is settled, 
the amount or recovery shall be ap-
plied to his claim as follows: 

(1) When the amount recovered from 
a carrier, insurer, or other third party 
is greater than or equal to the claim-
ant’s total loss as determined under 
this part, no compensation is allowable 
under this part. 

(2) When the amount recovered is less 
than such total loss, the allowable 
amount is determined by deducting the 
recovery from the amount of such total 
loss. 

(3) For the purpose of this paragraph 
(f) the claimant’s total loss is to be de-
termined without regard to the $6,500 
maximum set forth above. However, if 
the resulting amount, after making 
this deduction, exceeds $6,500, the 
claimant will be allowed only $6,500. 

§ 17.47 Settlement of claims. 

(a) The General Counsel, HUD, is au-
thorized to settle (consider, ascertain, 
adjust, determine, and dispose of, 
whether by full or partial allowance or 

disallowance) any claim under this sub-
part. 

(b) The General Counsel may formu-
late such procedures and make such re-
delegations as may be required to ful-
fill the objectives of this subpart. 

(c) The General Counsel shall con-
duct such investigation as may be ap-
propriate in order to determine the va-
lidity of a claim. 

(d) The General Counsel shall notify 
a claimant in writing of action taken 
on his claim, and if partial or full dis-
allowance is made, the reasons there-
for. 

(e) In the event a claim submitted 
against a carrier under § 17.46 has not 
been settled before settlement of the 
claim against the Government pursu-
ant to this subpart, the General Coun-
sel shall notify such carrier or insurer 
to pay the proceeds of the claim to 
HUD to the extent HUD has paid such 
to claimant in settlement. 

§ 17.48 Computation of amount of 
award. 

(a) The amount allowed for damage 
to or loss of any item of property may 
not exceed the cost of the item (either 
the price paid in cash or property, or 
the value at the time of acquisition if 
not acquired by purchase or exchange); 
and there will be no allowance for re-
placement cost or for appreciation in 
the value of the property. Subject to 
these limitations, the amount allow-
able is either: 

(1) The depreciated value, imme-
diately prior to the loss or damage, of 
property lost or damaged beyond eco-
nomical repair, less any salvage value; 
or 

(2) The reasonable cost of repairs, 
when property is economically repair-
able, provided that the cost of repairs 
does not exceed the amount allowable 
under paragraph (a)(1) of this section. 

(b) Depreciation in value is deter-
mined by considering the type of arti-
cle involved, its cost, its condition 
when damaged or lost, and the time 
elapsed between the date of acquisition 
and the date of damage or loss. 

(c) Replacement of lost or damaged 
property may be made in kind when-
ever appropriate. 
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§ 17.49 Attorney’s fees. 

No more than 10 per centum of the 
amount paid in settlement of each in-
dividual claim submitted and settled 
under this subpart shall be paid or de-
livered to or received by any agent or 
attorney on account of services ren-
dered in connection with that claim. 

§ 17.50 Claims procedures. 

(a) Claims by, or on behalf of, em-
ployees of field offices shall be filed in 
writing with the appropriate Regional 
Counsel. Claims by, or on behalf of, em-
ployees of Department Headquarters 
shall be filed in writing with the Gen-
eral Counsel, Department of Housing 
and Urban Development, 451 7th Street, 
SW., Washington, DC 20410. 

(b) Each written claim shall contain, 
as a minimum: 

(1) Name, address, place of employ-
ment of claimant. 

(2) Place and date of loss or damage. 
(3) A brief statement of the facts and 

circumstances surrounding loss or 
damage. 

(4) Cost, date, and place of acquisi-
tion of each piece of property lost or 
damaged. 

(5) Two itemized repair estimates, or 
value estimates, whichever is applica-
ble. 

(6) Copies of police reports, if applica-
ble. 

(7) With respect to claims involving 
thefts or losses in quarters or other 
places where the property was reason-
ably kept, a statement as to what secu-
rity precautions were taken to protect 
the property involved. 

(8) With respect to claims involving 
property being used for the benefit of 
the Government, a statement by the 
employee’s supervisor evidencing that 
the claimant was required to provide 
such property or that his providing it 
was in the interest of the Government. 

(9) Other evidence as may be required 
by the General Counsel. 

[36 FR 24427, Dec. 22, 1971, as amended at 48 
FR 6536, Feb. 14, 1983] 

Subpart C—Procedures for the 
Collection of Claims by the 
Government 

AUTHORITY: 5 U.S.C. 5514; 31 U.S.C. 3701, 
3711, 3716–3720E; and 42 U.S.C. 3535(d). 

SOURCE: 36 FR 24427, Dec. 22, 1971, unless 
otherwise noted. Redesignated at 49 FR 32349, 
Aug. 14, 1984. 

GENERAL PROVISIONS 

§ 17.60 Scope and definitions. 
(a) Scope. This subpart sets forth the 

regulations of the Secretary of Housing 
and Urban Development implementing 
the Federal Claims Collection Act of 
1966, as amended by the Federal Debt 
Collection Act of 1982 (31 U.S.C. 3701 et 
seq.) (the Act), in conformity with the 
standards jointly promulgated by the 
Attorney General and the Comptroller 
General in 4 CFR parts 101 through 105. 
The Act: 

(1) Requires the Secretary or his des-
ignee to attempt collection of all 
claims of the United States for money 
or property arising out of the activities 
of the Department; and 

(2) Authorizes the Secretary or his 
designee to compromise claims that 
have not been referred to another exec-
utive or legislative agency for further 
collection action where the claim does 
not exceed $100,000 exclusive of inter-
est, or to suspend or terminate collec-
tion action where it appears that no 
person liable on the claim has the 
present or prospective financial ability 
to pay any significant sum thereon or 
that the cost of collecting the claim is 
likely to exceed the amount of recov-
ery. 

(b) Definitions. As used in this sub-
part: 

Administrative offset means with-
holding money payable by the United 
States Government to, or held by the 
Government for, a person to satisfy a 
debt the person owes the Government 

Agency means: 
(1) An Executive department, mili-

tary department, Government corpora-
tion, or independent establishment as 
defined in 5 U.S.C. 101, 102, 103, or 104, 
respectively; 

(2) The United States Postal Service; 
or 

(3) The Postal Rate Commission. 
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Claim means the same as Debt. 
Consumer Reporting Agency means: 
(1) Any person, that for monetary 

fees, dues, or on a cooperative non-
profit basis, regularly engages in whole 
or in part in the practice of assembling 
or evaluating consumer (individual) 
credit information or other informa-
tion on consumers for the purpose of 
providing consumer reports to third 
parties, and that uses any means or fa-
cility of interstate commerce for the 
purpose of preparing or furnishing con-
sumer reports. (15 U.S.C. 1681a(f)); or 

(2) Any person who, for monetary 
fees, dues, or on a cooperative basis, 
regularly engages in whole or in part in 
the practice of (i) obtaining credit or 
other information on consumers for the 
purpose of furnishing such information 
to consumer reporting agencies (as de-
fined in paragraph (1) of this defini-
tion), or (ii) serving as a marketing 
agent under arrangements enabling 
third parties to obtain such informa-
tion from such reporting agencies. 

Debt means an amount owed to the 
United States and past due, from 
sources which include loans insured or 
guaranteed by the United States and 
all other amounts due the United 
States from assigned mortgages or 
deeds of trust, direct loans, advances, 
repurchase demands, fees, leases, rents, 
royalties, services, sale of real or per-
sonal property, overpayments, pen-
alties, damages, interest, fines and for-
feitures (except those arising under the 
Uniform Code of Military Justice), and 
all other similar sources. 

Debtor means the same as person. 
Department means the Department of 

Housing and Urban Development. 
Department Claims Officer: (see § 17.66). 
Determination means the point at 

which the Secretary decides that the 
debt is valid. 

Disposable pay means that part of 
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, or 
in the case of an employee not entitled 
to basic pay, other authorized pay re-
maining after deductions required by 
law. Deductions from pay include: 

(1) Amounts owed by the individual 
to the United States; 

(2) Amounts withheld for Federal em-
ployment taxes; 

(3) Amounts properly withheld for 
Federal, State, or local income tax 
purposes, if the withholding of the 
amount is authorized or required by 
law and if amounts withheld are not 
greater than would be the case if the 
individual claimed all dependent to 
which he or she were entitled. The 
withholding of additional amounts 
under 26 U.S.C. 3402(i) may be per-
mitted only when the individual pre-
sents evidence of tax obligation which 
supports the additional withholding; 

(4) Amounts deducted as health in-
surance premiums, including, but not 
limited to, amounts deducted from 
civil service annuities for Medicare 
where such deductions are requested by 
the Health Care Financing Administra-
tion; 

(5) Amounts deducted as normal re-
tirement contributions, not including 
amounts deducted for supplementary 
coverage. Amounts withheld as Sur-
vivor Benefit Plan or Retired Service-
man’s Family Protection Plan pay-
ments are considered to be normal re-
tirement contributions. Amounts vol-
untarily contributed toward additional 
civil service annuity benefits are con-
sidered to be supplementary; 

(6) Amounts deducted as normal life 
insurance premiums from salary or 
other remuneration for employment, 
not including amounts deducted for 
supplementary coverage. Both Service-
men’s Group Life Insurance and ‘‘Basic 
Life’’ Federal Employees’ Group Life 
Insurance premiums are considered to 
be normal life insurance premiums; all 
optional Federal Employees’ Group 
Life Insurance premiums and life in-
surance premiums paid for by allot-
ment, such as National Service Life In-
surance, are considered to be supple-
mentary; 

(7) Amounts withheld from benefits 
payable under title II of the Social Se-
curity Act where the withholding is re-
quired by law; 

(8) Amounts mandatorily withheld 
for the U.S. Soldiers’ and Airmen’s 
Home; and 

(9) Fines and forfeitures ordered by a 
court-martial or by a commanding offi-
cer. 

Employee means a current employee 
of a Federal agency, including a cur-
rent member of the Armed Forces or 
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Reserve of the Armed Forces of the 
United States. 

Office means the organization of each 
Assistant Secretary, the Government 
National Mortgage Association 
(GNMA), the Solar Energy and Energy 
Conservation Bank and each Field Of-
fice. 

Pay means basic pay, special pay, in-
come pay, retired pay, retainer pay, or, 
in case of an employee not entitled to 
basic pay, other authorized pay. 

Person means any natural person or 
persons, profit or nonprofit corpora-
tions, partnership, association, trust, 
estate, government or government sub-
division or other entity which is capa-
ble of owing a debt to the Government. 
For purposes of the interest provisions, 
person does not include an agency of 
the United States Government, a State 
government, or a unit of general local 
government. 

Salary offset means a deduction from 
the pay of an employee without his or 
her consent to satisfy a debt. Salary 
offset is one type of administrative off-
set which may be used by the Depart-
ment in the collection of claims. 

Secretary means the Secretary of the 
Department of Housing and Urban De-
velopment or his or her designee. 

United States includes an agency of 
the United States. 

Waiver means the cancellation, re-
mission, forgiveness, or non-recovery 
of a debt allegedly owed by an em-
ployee of an agency as permitted or re-
quired by 5 U.S.C. 5584, 10 U.S.C. 2774, 
32 U.S.C. 716, or 5 U.S.C. 8346(b), or any 
other law. 

[36 FR 24427, Dec. 22, 1971. Redesignated and 
amended at 49 FR 32349, Aug. 14, 1984; 59 FR 
34579, July 6, 1994] 

§ 17.61 Incorporation of joint stand-
ards by reference. 

All administrative actions to collect 
claims arising out of the activities of 
the Department shall be performed in 
accordance with the applicable stand-
ards prescribed in 4 CFR parts 101 
through 105, which are incorporated by 
reference and supplemented in this sub-
part. 

§ 17.62 Subdivision and joining of 
claims. 

(a) A debtor’s liability arising from a 
particular transaction or contract 
shall be considered as a single claim in 
determining whether the claim is one 
not exceeding $100,000 exclusive of in-
terest for the purpose of compromise or 
termination of collection action. Such 
a claim may not be subdivided to avoid 
the monetary ceiling established by 
the Act. 

(b) Joining of two or more single 
claims in a demand upon a particular 
debtor for payment totaling more than 
$100,000 does not preclude compromise 
or termination of collection action 
with respect to any one of such claims 
that does not exceed $100,000 exclusive 
of interest. 

[59 FR 34579, July 6, 1994] 

§ 17.63 Authority of offices to attempt 
collection of claims. 

The head of each office shall des-
ignate a claims collection officer, who 
shall attempt to collect in full all 
claims of the Department for money or 
property arising out of the activities of 
such office. Each claims collection offi-
cer shall establish and currently main-
tain a file with regard to each claim for 
which collection activities are under-
taken. 

[40 FR 28599, July 7, 1975. Redesignated at 49 
FR 32349, Aug. 14, 1984] 

§ 17.64 Referral of claims to the Assist-
ant Secretary for Administration. 

(a) Authority of the Assistant Secretary 
for Administration. The Assistant Sec-
retary for Administration shall exer-
cise the powers and perform the duties 
of the Secretary to compromise, or to 
suspend or terminate collection action 
on all Department claims not exceed-
ing $100,000 exclusive of interest, except 
as provided in § 17.65 and paragraph (b) 
of this section. When initial attempts 
at collection by the office having re-
sponsibility for such claims have not 
been fully successful, the claim file 
shall be forwarded to the Assistant 
Secretary for Administration for fur-
ther administrative collection proce-
dures. Claims shall be referred to the 
Assistant Secretary for Administration 
well within the applicable statute of 
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limitations (28 U.S.C. 2415 and 2416), 
but in no event more than 2 years after 
the claims accrued. 

(b) Exclusions. There shall be no com-
promised or terminated collection ac-
tion with respect to any claim: (1) As 
to which there is an indication of 
fraud, the presentation of a false claim, 
or misrepresentation on the part of the 
debtor or any other party having an in-
terest in the claim; (2) based in whole 
or in part on conduct in violation of 
the anti-trust laws; (3) based on tax 
statutes; or (4) arising from an excep-
tion made by the General Accounting 
Office in the account of an accountable 
officer. Such claims shall be promptly 
referred to the Justice Department or 
GAO, as appropriate. 

[36 FR 24427, Dec. 22, 1971. Redesignated at 49 
FR 32349, Aug. 14, 1984 (interim), as amended 
at 59 FR 34580, July 6, 1994] 

§ 17.65 Authority of offices to com-
promise claims or suspend or termi-
nate collection action. 

(a) Small claims. The Assistant Sec-
retary for Administration periodically 
shall establish and disseminate to 
claims collection officers a maximum 
dollar amount up to which claims col-
lection officers are authorized to com-
promise a claim or suspend or termi-
nate collection action on a claim. 

(b) Claims arising under certain pro-
grams. (1) The office primarily respon-
sible for the following programs of the 
Department is authorized, in those 
cases where initial collection attempts 
are not wholly successful, to com-
promise or to suspend or terminate col-
lection action on claims not exceeding 
$100,000 with respect to: 

(i) A claim under title I of the Na-
tional Housing Act; 

(ii) A claim on a rehabilitation loan 
account under section 312 of the Hous-
ing Act of 1964; 

(iii) A claim against tenants or 
former tenants of properties acquired 
by, or under the custody of, the Sec-
retary or held by him as mortgagee in 
possession; or 

(iv) A claim arising out of the oper-
ational (nonadministrative) activities 
of the Government National Mortgage 
Association (GNMA). 

(2) However, no office shall undertake 
to compromise or terminate any col-
lection action excluded under § 17.64(b). 

[36 FR 24427, Dec. 22, 1971. Redesignated at 49 
FR 32349, Aug. 14, 1984, and amended at 52 FR 
35414, Sept. 21, 1987; 59 FR 34580, July 6, 1994] 

§ 17.66 Department claims officer. 
The Assistant Secretary for Adminis-

tration shall designate a subordinate 
official as Department Claims Officer, 
who shall be responsible for the estab-
lishment and maintenance of proce-
dures within the Department relating 
to the collection of claims and the co- 
ordination of all collection activities 
in all Department offices. 

[40 FR 28599, July 7, 1975. Redesignated at 49 
FR 32349, Aug. 14, 1984] 

§ 17.67 Claims files. 
Each claims collection officer is re-

sponsible for obtaining current credit 
data about each person against whom a 
claim is pending in his office. The file 
shall be kept reasonably up to date by 
the Department Claims Officer for 
claims referred to the Assistant Sec-
retary for Administration for collec-
tion. Such credit data may take the 
form of: (a) A commercial credit re-
port, (b) an agency investigative report 
showing the debtor’s assets and liabil-
ities and his income and expenses, (c) 
the individual debtor’s own financial 
statement executed under penalty of 
perjury reflecting his assets and liabil-
ities and his income and expenses, or 
(d) an audited balance sheet of a cor-
porate debtor. The file should also con-
tain a checklist or brief summary of 
actions taken to collect or comprise a 
claim. 

§ 17.68 Monthly report of collection ac-
tion. 

The Department Claims Officer shall 
make a monthly report to the Assist-
ant Secretary for Administration and 
all offices that have referred claims for 
collection. The report should contain 
the following information as a min-
imum: 

(a) All outstanding claims referred to 
the Assistant Secretary for Adminis-
tration for administrative collection, 
including the name and address of the 
debtor, the amount of the claim, the 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00231 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



222 

24 CFR Subtitle A (4–1–11 Edition) § 17.69 

date the claim accrued, the basis of the 
claim, the office referring the claim, 
and the current progress of collection 
activities. 

(b) All claims compromised or on 
which collection has been suspended or 
terminated or referred to GAO or Jus-
tice for further collection action dur-
ing the month. The collection action 
taken and the basis for the action 
should be indicated. 

(c) All claims referred to the Depart-
ment of Justice under § 17.64(a). 

(d) Claims returned to this Depart-
ment by the Justice Department for 
further collection action because Jus-
tice’s handling was not warranted. 

§ 17.69 Accounting control. 
Each office and the Department 

Claims Officer shall process all claims 
collections through the appropriate ac-
counting office and report the collec-
tion, compromise, suspension and ter-
mination of all claims to the appro-
priate accounting office for recording. 

§ 17.70 Record retention. 
The file of each claim on which ad-

ministrative collection action has been 
completed shall be retained by the ap-
propriate office or the Assistant Sec-
retary for Administration not less than 
1 year after the applicable statute of 
limitations has run. 

§ 17.71 Suspension or revocation of eli-
gibility. 

(a) Where a contractor, grantee, or 
other participant in programs spon-
sored by the Department fails to pay 
his debts to the Department within a 
reasonable time after demand, the fact 
shall be reported by the Assistant Sec-
retary for Administration to the In-
spector General, who shall place such 
defaulting participant’s name on the 
Department’s list of debarred, sus-
pended and ineligible contractors and 
grantees and the participant will be so 
advised. 

(b) The failure of any surety to honor 
its obligations in accordance with 6 
U.S.C. 11 is to be reported at once to 
the Assistant Secretary for Adminis-
tration who shall so advise the Treas-
ury Department. The Treasury Depart-
ment will notify this Department when 
a surety’s certificate of authority to do 

business with the Government has been 
revoked or forfeited. 

§ 17.72 Methods of collection and im-
position of late charges. 

(a) Demand for payment. Appropriate 
written demands shall be made upon 
the debtor which shall include informa-
tion relating to the consequences of his 
failure to cooperate. 

(b) Methods of collection: Administra-
tive and salary offset. The Department 
may use administrative offset and sal-
ary offset procedures as alternative 
methods for the collection of money 
owed the Department from those set 
out in this section. For specific proce-
dures on administrative offset see 
§§ 17.100 through 17.118. For specific pro-
cedures on salary offset see §§ 17.125 
through 17.140. 

(c) Method of collection: Liquidation of 
collateral. Where the Department holds 
security or collateral that may be liq-
uidated and the proceeds applied on 
debts due it through the exercise of a 
power of sale in the security instru-
ment, such procedures will be followed 
if the debtor fails to pay his or her debt 
within a reasonable time after demand, 
unless the cost of disposing of the col-
lateral will be disproportionate to its 
value, or unless special circumstances 
require judicial foreclosure. 

(d) Collection in installments. Claims 
with accrued interest should be col-
lected in full in one lump sum when-
ever this is possible. However, if the 
debtor is financially unable to pay the 
indebtedness in one lump sum, pay-
ment may be accepted in regular in-
stallments. 

(e) Interest. Where prejudgment inter-
est is not mandated by statute, con-
tract or regulation, the minimum rate 
of interest to be charged on delinquent 
debts is the Tax and Loan Account 
Rate for the U.S. Treasury (also known 
as the Current Value of Funds rate) as 
prescribed and published semiannually 
by the Secretary of the Treasury in the 
FEDERAL REGISTER, in accordance with 
31 U.S.C. 3717. Prejudgment interest 
may be waived as an inducement to 
voluntary payment. In such cases de-
mand letters should inform the debtor 
that prejudgment interest will be col-
lected if suit becomes necessary. When 
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a debt is paid in installments and in-
terest is collected, installment pay-
ments will first be applied to the pay-
ment of accrued interest and then to 
principal unless a different rule is pre-
scribed by statute, contract or regula-
tion. Prejudgment interest shall not be 
demanded or collected on civil penalty 
and forfeiture claim unless the statute 
under which the claim arises author-
izes the collection of such interest. 

(f) Omission not a defense. Failure of 
HUD to comply with any standard pre-
scribed in 4 CFR parts 101 through 105 
or in this subpart shall not be available 
as a defense to any debtor. 

[36 FR 24427, Dec. 22, 1971. Redesignated and 
amended at 49 FR 32349, 32350, Aug. 14, 1984; 
59 FR 34580, July 6, 1994] 

§ 17.73 Standards for compromise of 
claims. 

(a) Compromise offer. An offer to com-
promise may be accepted: (1) If there is 
real doubt concerning the Depart-
ment’s ability to prove its case in 
court for the full amount claimed; (2) if 
the cost of collecting the claim does 
not justify the enforced collection of 
the full amount; (3) if in connection 
with statutory penalties of forfeitures 
established as an aid to enforcement 
and to compel compliance, the Depart-
ment’s enforcement policy will be ade-
quately served by acceptance of the 
sum to be agreed upon, or (4) for other 
reasons deemed valid by the Assistant 
Secretary for Administration (or other 
designee) and made a part of the claim 
record. 

(b) Documentary evidence of com-
promise. No compromise of a claim 
shall be final or binding on the Depart-
ment unless it is in writing and signed 
by the appropriate officer who has au-
thority to compromise the claim pur-
suant to this subpart. 

§ 17.74 Standards for suspension or 
termination of collection action. 

(a) Suspension of collection action. Col-
lection action shall be suspended tem-
porarily on a claim when the debtor 
cannot be located after diligent effort 
but there is reason to believe that fu-
ture collection action may be suffi-
ciently productive to justify periodic 
review and action on the claim, having 
consideration for its size and the 

amount which may be realized. Collec-
tion action may be suspended tempo-
rarily on a claim when the debtor owns 
no substantial equity in realty and is 
presently unable to make payment on 
the Department’s claim or effect a 
compromise, but his future prospects 
justify retention of the claim for peri-
odic review and action and (1) the ap-
plicable statute of limitations has been 
tolled or started anew or (2) future col-
lection can be effected by offset not-
withstanding the statute of limita-
tions. Suspension as to a particular 
debtor should not defer the early liq-
uidation of security for the debt. 

(b) Termination of collection action. 
Collection action may be terminated 
and the Department file closed for the 
following reasons: (1) No substantial 
amount can be collected; (2) the debtor 
cannot be located; (3) the cost will ex-
ceed recovery; (4) the claim is legally 
without merit; or (5) the claim cannot 
be substantiated by evidence. 

§ 17.75 Referral to GAO or Justice De-
partment. 

(a) Claims referred. Claims which can-
not be collected, compromised, or ter-
minated in accordance with 4 CFR 
parts 101 to 105 will be referred to the 
General Accounting Office in accord-
ance with 31 U.S.C. 71 or to the Depart-
ment of Justice if this Department has 
been granted an exception from refer-
rals to the General Accounting Office. 
Also, if there is doubt as to whether 
collection action should be suspended 
or terminated on a claim, the claim 
may be referred to the General Ac-
counting Office for advice. When recov-
ery of a judgment is prerequisite to im-
position of administrative sanctions, 
the claim may be referred to the Jus-
tice Department for litigation even 
though termination of collection activ-
ity might otherwise be considered. 

(b) Prompt referral. Such referrals 
shall be made as early as possible con-
sistent with aggressive collection ac-
tion, and in any event, well within the 
statute of limitations for bringing suit 
against the debtor. 
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§ 17.76 Disclosure to a consumer re-
porting agency. 

(a) Definition. For purposes of this 
section, individual means a natural 
person. 

(b) Conditions for disclosure. The Sec-
retary may disclose to a Consumer Re-
porting Agency information from a 
system of records to the effect that an 
individual is responsible for a debt. Be-
fore doing so, the Secretary will ensure 
that: 

(1) The notice for the system of 
records required by the Privacy Act of 
1974 (5 U.S.C. 552a(e)(4)) indicates that 
the information in the system may be 
disclosed to a Consumer Reporting 
Agency; 

(2) There has been Departmental re-
view of the debt and a determination 
that the debt is valid and overdue; 

(3) There has been written notice 
sent to the individual informing the in-
dividual: 

(i) That payment of the debt is over-
due; 

(ii) That the Department intends to 
disclose to a Consumer Reporting 
Agency, within not less than 60 days 
after sending the notice, that the indi-
vidual is responsible for the debt; 

(iii) Of the specific information in-
tended to be disclosed to the Consumer 
Reporting Agency; and 

(iv) Of the rights of the individual to 
a full explanation of the debt, to dis-
pute any information in the records of 
the Department concerning the debt, 
as determined by the Secretary, and to 
administrative appeal or review with 
respect to the debt; and 

(4) The individual has neither repaid 
or agreed to repay the debt under a 
written repayment plan signed by the 
individual and agreed to by the Sec-
retary nor has filed for review of the 
claim under paragraph (c) of this sec-
tion. 

(c) Limitations on disclosure. The Sec-
retary may not disclose information to 
a Consumer Reporting Agency unless 
the Department has: 

(1) Obtained satisfactory assurances 
from each Consumer Reporting Agency 
that the agency is complying with the 
Fair Credit Reporting Act (15 U.S.C. 
1681) and any other Federal laws gov-
erning the provision of consumer credit 
information; 

(2) Provided, upon request by the in-
dividual alleged to be responsible for 
the claim, the opportunity to review 
the claim, including an opportunity for 
reconsideration of the initial decision 
on the claim; and 

(3) Taken reasonable action to locate 
an individual for whom the Secretary 
does not have a current address to send 
a notice under paragraph (b)(3) of this 
section. 

(d) Additional responsibilities of the De-
partment. In providing information to a 
Consumer Reporting Agency, the De-
partment will only disclose: 

(1) Information necessary to estab-
lish the identity of the individual, in-
cluding name, address and taxpayer 
identification number; 

(2) The amount, status, and history 
of the claim; and 

(3) The program under which the 
claim arose. 
In all cases, the Department will notify 
each Consumer Reporting Agency to 
which the original disclosure was made 
of any substantial change in the condi-
tion or amount of the claim. This in-
cludes promptly correcting or verifying 
information about the claim requested 
by the Consumer Reporting Agency. 

[49 FR 32350, Aug. 14, 1984] 

§ 17.77 Contracts for collection serv-
ices. 

The Secretary may enter into a con-
tract or contracts for collection serv-
ices to recover indebtedness owed the 
Department. Any such contract will in-
clude the following provisions: 

(a) The Secretary retains the author-
ity to resolve a dispute, compromise a 
claim, end collection action or refer a 
matter to the Attorney General to 
bring civil action; 

(b) The person contracted with by the 
Secretary is subject to the Privacy Act 
of 1974 to the extent provided for in 5 
U.S.C. 552a(m), the section on govern-
ment contractors; 

(c) The person contracted with by the 
Secretary is subject to State and Fed-
eral laws governing debt collection 
practices, such as the Debt Collection 
Practices Act, 15 U.S.C. 1692; and 

(d) The person contracted with agrees 
to provide to the Secretary, if asked to 
return the file to the Department so 
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that the Secretary may refer the ac-
count to the Department of Justice for 
litigation, any data contained in the 
files relating to actions previously 
taken to collect the debt, the current 
address of the debtor, as well as the 
current credit data of the debtor or any 
current other information requested 
and available. 

[49 FR 32350, Aug. 14, 1984] 

ADMINISTRATIVE OFFSET PROVISIONS 

SOURCE: Sections 17.100 through 17.118, 49 
FR 32351, appear at Aug. 14, 1984, unless oth-
erwise noted. 

§ 17.100 Scope. 

(a) The standards set forth in §§ 17.100 
through 17.118 are the Department’s 
procedures for the collection of money 
owed to the government by means of 
administrative offset. These procedures 
apply to the collection of debts as au-
thorized by common law, by 31 U.S.C. 
3716, or under other statutory author-
ity. These procedures will not be used 
when a statute provides its own collec-
tion procedure, for procedures for grant 
reduction as a remedial action in grant 
programs (including the CDBG pro-
gram), when explicitly prohibited by a 
statute, or when the United States has 
a judgment against the debtor. Unless 
otherwise provided for by statute, 
these procedures do not apply to an 
agency of the United States, a State 
government, or unit of general local 
government. In addition, these proce-
dures do not apply to debts arising 
under the Internal Revenue Code of 
1954 (26 U.S.C. 1–9602), the Social Secu-
rity Act (42 U.S.C. 301–1397f), or the tar-
iff laws of the United States. 

(b) The Secretary will use adminis-
trative offset to collect claims which 
are certain in amount in every in-
stance in which collection is deter-
mined to be feasible and not prohibited 
by law. The Secretary will determine 
feasibility on a case-by-case basis, ex-
ercising sound discretion. In deter-
mining feasibility the Secretary will 
consider: 

(1) The debtor’s financial condition; 
(2) Whether offset would substan-

tially interfere with or defeat the pur-
poses of the program authorizing the 

payments against which offset is con-
templated; and 

(3) Whether offset best serves to fur-
ther and protect all of the interests of 
the United States. 

§ 17.101 Coordinating administrative 
offset with another Federal agency. 

(a) When HUD is owed the debt. When 
the Department is owed a debt, but an-
other Federal agency is responsible for 
making the payment to the debtor 
against which administrative offset is 
sought, the other agency shall not ini-
tiate the requested administrative off-
set until the Department provides the 
agency with a written certification 
that the debtor owes the Department a 
debt (including the amount and basis of 
the debt and the due date of the pay-
ment) and that the Department has 
complied with these regulations. 

(b) When another agency is owed the 
debt. The Department may administra-
tively offset money it owes to a person 
who is indebted to another agency if 
requested to do so by that agency. 
Such a request must be accompanied 
by a certification by the requesting 
agency that the person owes the debt 
(including the amount) and that the 
person has been given the procedural 
rights required by 31 U.S.C. 3716 and 4 
CFR part 102. 

§ 17.102 Notice requirements before 
offset. 

Except as provided in § 17.103, deduc-
tions will be made only after the Sec-
retary makes a determination that an 
amount is owed and past due and pro-
vides the debtor with a minimum of 30 
calendar days written notice. This No-
tice of Intent to Collect by Administra-
tive Offset (Notice of Intent) will state: 

(a) The nature and amount of the 
debt: 

(b) That the Secretary intends to col-
lect the debt by administrative offset 
until the debt and all accumulated in-
terest and other charges are paid in 
full; 

(c) That the debtor has a right to ob-
tain review within the Department of 
the Secretary’s initial determination 
of indebtedness (see § 17.104); 

(d) That the debtor has a right to in-
spect and copy Department records re-
lated to the debt, as determined by the 
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Secretary, and will be informed as to 
where and when the inspection and 
copying can be done after the Depart-
ment receives notice from the debtor 
that inspection and copying are re-
quested. (see § 17.105); and 

(e) That the debtor may enter into a 
written agreement with the Secretary 
to repay the debt, so long as the terms 
of the repayment agreement proposed 
by the debtor are agreeable to the Sec-
retary (see § 17.106). 

§ 17.103 Exceptions to notice require-
ments. 

(a) In cases where the notice require-
ments specified in § 17.102 already have 
been provided to the debtor in connec-
tion with the same debt under some 
other proceeding, the Secretary is not 
required to duplicate those require-
ments before effecting administrative 
offset. 

(b) The Secretary may effect admin-
istrative offset against a payment to be 
made to a debtor before completion of 
the procedures required by § 17.102 if (1) 
failure to make the offset would sub-
stantially prejudice the Government’s 
ability to collect the debt, and (2) the 
time before the payment is to be made 
does not reasonably permit the comple-
tion of those procedures. Such prior 
offset must be followed promptly by 
the completion of those procedures. 
Amounts recovered by offset but later 
found not to be owed to the Secretary 
will be refunded promptly. 

§ 17.104 Review within the Depart-
ment of a determination of indebt-
edness. 

(a) Notification by debtor. A debtor 
who receives a Notice of Intent has the 
right to request Departmental review 
of the determination of indebtedness. 
To exercise this right, the debtor must 
send a letter requesting review to the 
Secretary. The letter must explain why 
the debtor seeks review and must be re-
ceived by the Secretary within 20 cal-
endar days of the date of the Depart-
ment’s Notice of Intent. 

(b) Secretary’s response. In response to 
a timely request for review of the ini-
tial determination of indebtedness, the 
Secretary will notify the debtor wheth-
er review will be by review of the 
record or by hearing. The notice to the 

debtor will include the procedures used 
for reviewing the record or will include 
information on the date, location and 
procedures to be used if review is by a 
hearing. 

§ 17.105 Review of departmental 
records related to the debt. 

(a) Notification by debtor. A debtor 
who intends to inspect or copy Depart-
mental records related to the debt as 
determined by the Secretary must send 
a letter to the Secretary stating his or 
her intention. The letter must be re-
ceived by the Secretary within 20 cal-
endar days of the date of the Depart-
ment’s Notice of Intent. 

(b) Secretary’s response. In response to 
timely notification by the debtor as de-
scribed in paragraph (a) of this section, 
the Secretary will notify the debtor of 
the location and time when the debtor 
may inspect or copy Department 
records related to the debt. 

§ 17.106 Written agreement to repay 
debt as alternative to administra-
tive offset. 

(a) Notification by debtor. The debtor 
may, in response to a Notice of Intent, 
propose a written agreement to repay 
the debt as an alternative to adminis-
trative offset. Any debtor who wishes 
to do this must submit a proposed writ-
ten agreement to repay the debt. This 
proposed written agreement must be 
received by the Secretary within 20 cal-
endar days of the date of the Depart-
ment’s Notice of Intent. 

(b) Secretary’s response. In response to 
timely notification by the debtor as de-
scribed in paragraph (a) of this section, 
the Secretary will notify the debtor 
whether the debtor’s proposed written 
agreement for repayment is acceptable. 
It is within the Secretary’s discretion 
to accept a repayment agreement in-
stead of proceeding by offset. In mak-
ing this determination the Secretary 
will balance the Department’s interest 
in collecting the debt against hardship 
to the debtor. If the debt is delinquent 
and the debtor has not disputed its ex-
istence or amount, the Secretary will 
accept a repayment agreement instead 
of offset only if the debtor is able to es-
tablish that offset would result in 
undue financial hardship or would be 
against equity and good conscience. 
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§ 17.107 Stay of offset. 
If the debtor timely notifies the Sec-

retary that he or she is exercising a 
right described in § 17.104 or § 17.106, the 
offset will be stayed until the Sec-
retary either makes a determination 
concerning the debtor’s proposal to 
repay the debt or issues a written deci-
sion following review of the record or, 
where appropriate, a hearing. However, 
interest continues to run during any 
stay. 

§ 17.108 Types of review. 
(a) Hearing. The Secretary will pro-

vide the debtor with a reasonable op-
portunity for hearing if: 

(1) An applicable statute authorizes 
or requires the Secretary to consider 
waiver of the indebtedness and the 
waiver determination turns on credi-
bility or veracity; or 

(2) The debtor requests reconsider-
ation of the debt and the Secretary de-
termines that the question of the in-
debtedness cannot be resolved by re-
view of the documentary evidence. 

(b) Review of the record. Unless the 
Secretary determines that a hearing is 
required (see paragraph (a) of this sec-
tion), the Secretary will provide for a 
review of the record (a review of the 
documentary evidence). 

§ 17.109 Review procedures. 
(a) Hearings. (1) The appropriate Dep-

uty Assistant Secretary (DAS) or des-
ignee conducts the hearing. The DAS 
or designee will take steps necessary to 
ensure that the hearing is conducted in 
a fair and expeditious manner. If nec-
essary, the DAS or designee may ad-
minister oaths of affirmations. 

(2) The DAS or designee does not use 
the formal rules of evidence with re-
gard to admissibility of evidence or the 
use of evidence once admitted. How-
ever, parties may object to clearly ir-
relevant material. 

(3) The DAS or designee records all 
significant matters discussed at the 
hearing. There is no ‘‘official’’ record 
or transcript provided for these hear-
ings. 

(4) A debtor may represent himself or 
herself or may be represented by an at-
torney or other person. The Secretary 
is represented by the General Counsel 
or his or her designee. 

(5) The Secretary proceeds first by 
presenting evidence on the relevant 
issues. The debtor then presents his or 
her evidence regarding these issues. 
The Secretary then may offer evidence 
to rebut or clarify the evidence intro-
duced by the debtor. 

(b) Review of the record. The appro-
priate DAS or designee will review all 
material related to the debt which is in 
the possession of the Department. The 
DAS or designee makes a determina-
tion based upon a review of this writ-
ten record, which may include a re-
quest for reconsideration of the deter-
mination of indebtedness, or such other 
relevant material submitted by the 
debtor. 

§ 17.110 Determination of indebtedness 
and appeal from determination. 

(a) Following the hearing or the re-
view of the record, the DAS or designee 
will issue a written decision which in-
cludes the supporting rationale for the 
decision. The decision of the DAS or 
designee is the final agency action with 
regard to the particular administrative 
offset. 

(b) Copies of the DAS decision will be 
distributed to the debtor and the debt-
or’s attorney or other representative, if 
applicable. 

[36 FR 24427, Dec. 22, 1971. Redesignated at 49 
FR 32349, Aug. 14, 1984 (interim), as amended 
at 59 FR 34580, July 6, 1994] 

§ 17.111 Procedures for administrative 
offset: single debt. 

(a) Offset will commence 31 days 
after the debtor receives the Notice of 
Intent, unless the debtor has requested 
a hearing (see § 17.104) or has entered 
into a repayment agreement (see 
§ 17.106). 

(b) When there is review of the debt 
within the Department, offset will 
begin after the DAS determination has 
been issued under § 17.110 and a copy of 
the determination is received by the 
Department’s Office of Finance and Ac-
counting. 

§ 17.112 Procedures for administrative 
offset: multiple debts. 

The Secretary will use the proce-
dures identified in § 17.111 for the offset 
of multiple debts. However, when col-
lecting multiple debts the Secretary 
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will apply the recovered amounts to 
those debts in accordance with the best 
interests of the United States, as deter-
mined by the facts and circumstances 
of the particular case, paying special 
attention to applicable statutes of lim-
itations. 

§ 17.113 Procedures for administrative 
offset: interagency cooperation. 

The Department will make use of all 
possible methods of cooperating with 
other Federal agencies in effecting col-
lections by offset. 

§ 17.114 Procedures for administrative 
offset: time limitation. 

(a) The Secretary may not initiate 
administrative offset to collect a debt 
under 31 U.S.C. 3716 more than 10 years 
after the Secretary’s right to collect 
the debt first accrued, unless facts ma-
terial to the Secretary’s right to col-
lect the debt were not known and could 
not reasonably have been known by the 
officials of the Department who were 
responsible for discovering and col-
lecting such debts. 

(b) When the debt first accrued is de-
termined according to existing law re-
garding the accrual of debts. (See, for 
example, 28 U.S.C. 2415.) 

§ 17.115 Procedures for administrative 
offset: offset against amounts pay-
able from Civil Service Retirement 
and Disability Fund. 

(a) Unless otherwise prohibited by 
law, the Secretary may request that 
moneys which are due and payble to a 
debtor from the Civil Service Retire-
ment and Disability Fund be adminis-
tratively offset in one or more pay-
ments to collect debts owed to the Sec-
retary by the debtor. The Secretary 
submits the request to the appropriate 
officials of the Office of Personnel 
Management (OPM) in accordance with 
OPM regulations and procedures. 

(b) To request administrative offset 
under paragraph (a) of this section, the 
Secretary will provide a written cer-
tification that: 

(1) The debtor owes the Secretary a 
debt, including the amount of the debt; 

(2) The Secretary has complied with 
the applicable statutes, regulations, 
and procedures of the Office of Per-
sonnel Management; and 

(3) The Secretary has complied with 
the Department’s regulations con-
tained in these regulations. 

(c) Once the decision is made to re-
quest administrative offset under para-
graph (a) of this section, the Secretary 
will make the request as soon as prac-
tical after completion of the applicable 
procedures necessary for the Office of 
Personnel Management to identify the 
debtor’s account and to add a notation 
in the debtor’s file in anticipation of 
the time when the debtor requests or 
becomes eligible to receive payments 
from the Fund. (This notation will sat-
isfy any requirement that offset be ini-
tiated before the applicable statute of 
limitations expires.) 

(d) If, at the time the debtor makes a 
claim for payments from the Fund, at 
least one year has elapsed since the off-
set was originally made, the debtor 
may offer a satisfactory repayment 
plan instead of offset upon establishing 
that changed financial circumstances 
would render the offset unjust. 

(e) If the Department collects part or 
all of the debt by other means before 
deductions are made or completed 
under paragraph (a) of this section, the 
Secretary will act promptly to modify 
or terminate the Department’s request 
for offset under paragraph (a) of this 
section. 

§ 17.116 Procedures for administrative 
offset: offset of debtor’s judgment 
against the United States. 

Collection by offset against a judg-
ment obtained by a debtor against the 
United States will be accomplished in 
accordance with 31 U.S.C. 3728. 

§ 17.117 Procedures for administrative 
offset: imposition of interest. 

Interest will be charged in accord-
ance with § 17.72. 

§ 17.118 Miscellaneous provisions: cor-
respondence with the Department. 

(a) All correspondence from the debt-
or to the Secretary shall be addressed 
to the Department Claims Officer, Of-
fice of Finance and Accounting, De-
partment of HUD, Washington, DC 
20410. 

(b) The Department Claims Officer 
will deliver any correspondence to the 
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appropriate Deputy Assistant Sec-
retary within four working days. 

SALARY OFFSET PROVISIONS 

SOURCE: Sections 17.125 through 17.140, ap-
pear at 49 FR 32353, Aug. 14, 1984, unless oth-
erwise noted. 

§ 17.125 Scope. 
(a) The provisions set forth in 

§§ 17.125 through 17.140 are the Depart-
ment’s procedures for the collection by 
salary offset of a Federal employee’s 
pay to satisfy certain debts owed the 
government. 

(b) These regulations apply to collec-
tions by the Secretary from: 

(1) Current employees of the Depart-
ment and other agencies who owe debts 
to the Department; and 

(2) Current employees of the Depart-
ment who owe debts to other agencies. 

(c) These regulations do not apply to 
debts or claims arising under the Inter-
nal Revenue Code of 1954 (26 U.S.C. 1– 
9602); the Social Security Act (42 U.S.C. 
301–1397f); the tariff laws of the United 
States; or to any case where collection 
of a debt by salary offset is explicitly 
provided for or prohibited by another 
statute. 

(d) These regulations identify the 
types of salary offset available to the 
Department, as well as certain rights 
provided to the employee, which in-
clude a written notice before deduc-
tions begin, the opportunity to petition 
for a hearing and to receive a written 
decision if a hearing is granted. These 
employee rights do not apply to any 
adjustment to pay arising out of an 
employee’s election of coverage or a 
change in coverage under a Federal 
benefits program requiring periodic de-
ductions from pay, if the amount to be 
recovered was accumulated over four 
pay periods or less. 

(e) Nothing in these regulations pre-
cludes the compromise, suspension or 
termination of collection actions 
where appropriate under the Depart-
ment’s regulations contained elsewhere 
in this subpart (see 24 CFR 17.60 
through 17.77). 

§ 17.126 Coordinating offset with an-
other Federal agency. 

(a) When HUD is owed the debt. When 
the Department is owed a debt by an 

employee of another agency, the other 
agency shall not initiate the requested 
offset until the Department provides 
the agency with a written certification 
that the debtor owes the Department a 
debt (including the amount and basis of 
the debt and the due date of the pay-
ment) and that the Department has 
complied with these regulations. 

(b) When another agency is owed the 
debt. The Department may use salary 
offset against one of its employees who 
is indebted to another agency if re-
quested to do so by that agency. Such 
a request must be accompanied by a 
certification by the requesting agency 
that the person owes the debt (includ-
ing the amount) and that the employee 
has been given the procedural rights 
required by 5 U.S.C. 5514 and 5 CFR 
part 550, subpart K. 

§ 17.127 Determination of indebted-
ness. 

In determining that an employee is 
indebted, the Secretary will review the 
debt to make sure that it is valid and 
past due. 

§ 17.128 Notice requirements before 
offset. 

Except as provided in § 17.125(d), de-
ductions will not be made unless the 
Secretary first provides the employee 
with a minimum of 30 calendar days 
written notice. This Notice of Intent to 
Offset Salary (Notice of Intent) will 
state: 

(a) That the Secretary has reviewed 
the records relating to the claim and 
has determined that a debt is owed, the 
amount of the debt, and the facts giv-
ing rise to the debt; 

(b) The Secretary’s intention to col-
lect the debt by means of deduction 
from the employee’s current disposable 
pay account until the debt and all ac-
cumulated interest are paid in full; 

(c) The amount, frequency, approxi-
mate beginning date, and duration of 
the intended deductions; 

(d) An explanation of the Depart-
ment’s requirements concerning inter-
est, unless such payments are excused 
in accordance with § 17.72; 

(e) The employee’s right to inspect 
and copy Department records relating 
to the debt; 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00239 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



230 

24 CFR Subtitle A (4–1–11 Edition) § 17.129 

(f) The employee’s right to enter into 
a written agreement with the Sec-
retary for a repayment schedule dif-
fering from that proposed by the Sec-
retary, so long as the terms of the re-
payment schedule proposed by the em-
ployee are agreeable to the Secretary; 

(g) The right to a hearing, conducted 
by an administrative law judge of the 
Department or a hearing official of an-
other agency, on the Secretary’s deter-
mination of the debt, the amount of 
the debt, or percentage of disposable 
pay to be deducted each pay period, so 
long as a petition is filed by the em-
ployee as prescribed by the Secretary; 

(h) That the timely filing of a peti-
tion for hearing will stay the collection 
proceedings; (See § 17.129). 

(i) That a final decision on the hear-
ing will be issued at the earliest prac-
tical date, but not later than 60 cal-
endar days after the filing of the peti-
tion requesting the hearing, unless the 
employee requests and the hearing offi-
cer grants a delay in the proceedings; 

(j) That any knowingly false or frivo-
lous statements, representations, or 
evidence may subject the employee to: 

(1) Disciplinary procedures appro-
priate under 5 U.S.C. Ch. 75, 5 CFR part 
752, or any other applicable statutes or 
regulations; 

(2) Penalties under the False Claims 
Act, 31 U.S.C. 3729–3731, or any other 
applicable statutory authority; or 

(3) Criminal penalties under 18 U.S.C. 
286, 287, 1001, and 1002 or any other ap-
plicable statutory authority. 

(k) Any other rights and remedies 
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being 
made; 

(l) Unless there are applicable con-
tractual or statutory provisions to the 
contrary, that amounts paid on or de-
ducted for the debt which are later 
waived or found not owed to the United 
States will be promptly refunded to the 
employee; and 

(m) The method and time period for 
requesting a hearing. 

§ 17.129 Request for a hearing. 
(a) Except as provided in paragraph 

(d) of this section, an employee must 
file a petition for a hearing, that is re-
ceived by the Secretary not later than 

20 calendar days from the date of the 
Department’s notice described in 
§ 17.128 if an employee wants a hearing 
concerning— 

(1) The existence or amount of the 
debt; or 

(2) The Secretary’s proposed offset 
schedule. 

(b) The petition must be signed by 
the employee and should admit or deny 
the existence of or the amount of the 
debt, or any part of the debt, briefly 
setting forth any basis for a denial. If 
the employee objects to the percentage 
of disposable pay to be deducted from 
each check, the petition should state 
the objection and the reasons for it. 
The petition should identify and ex-
plain with reasonable specificity and 
brevity the facts, evidence and wit-
nesses which the employee believes 
support his or her position. 

(c) Upon receipt of the petition, the 
Department will send the employee a 
copy of the Salary Offset Hearing Pro-
cedures Manual of the Department of 
Housing and Urban Development. 

(d) If the employee files a petition for 
hearing later than the 20 calendar days 
as described in paragraph (a) of this 
section, the hearing officer may accept 
the request if the employee can show 
that the delay was because of cir-
cumstances beyond his or her control 
or because of failure to receive notice 
of the filing deadline (unless the em-
ployee has actual notice of the filing 
deadline). 

§ 17.130 Result if employee fails to 
meet deadlines. 

An employee waives the right to a 
hearing, and will have his or her dis-
posable pay offset in accordance with 
the Secretary’s offset schedule, if the 
employee: 

(a) Fails to file a petition for a hear-
ing as prescribed in § 17.129; or 

(b) Is scheduled to appear and fails to 
appear at the hearing. 

§ 17.131 Written decision following a 
hearing. 

Written decisions provided after a re-
quest for a hearing will include: 

(a) A statement of the facts pre-
sented to support the nature and origin 
of the alleged debt; 
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(b) The hearing officer’s analysis, 
findings and conclusions, in light of the 
hearing, concerning the employee’s or 
the Department’s grounds; 

(c) The amount and validity of the al-
leged debt; and 

(d) The repayment schedule, if appli-
cable. 

§ 17.132 Review of departmental 
records related to the debt. 

(a) Notification by employee. An em-
ployee who intends to inspect or copy 
departmental records related to the 
debt must send a letter to the Sec-
retary stating his or her intention. The 
letter must be received by the Sec-
retary within 20 calendar days of the 
date of the Notice of Intent. 

(b) Secretary’s response. In response to 
timely notice submitted by the debtor 
as described in paragraph (a) of this 
section, the Secretary will notify the 
employee of the location and time 
when the employee may inspect and 
copy Department records related to the 
debt. 

§ 17.133 Written agreement to repay 
debt as alternative to salary offset. 

(a) Notification by employee. The em-
ployee may propose, in response to a 
Notice of Intent, a written agreement 
to repay the debt as an alternative to 
salary offset. Any employee who wishes 
to do this must submit a proposed writ-
ten agreement to repay the debt which 
is received by the Secretary within 20 
calendar days of the date of the Notice 
of Intent. 

(b) Secretary’s response. In response to 
timely notice by the debtor as de-
scribed in paragraph (a) of this section, 
the Secretary will notify the employee 
whether the employee’s proposed writ-
ten agreement for repayment is accept-
able. It is within the Secretary’s dis-
cretion to accept a repayment agree-
ment instead of proceeding by offset. In 
making this determination, the Sec-
retary will balance the Department’s 
interest in collecting the debt against 
hardship to the employee. If the debt is 
delinquent and the employee has not 
disputed its existence or amount, the 
Secretary will accept a repayment 
agreement instead of offset only if the 
employee is able to establish that off-
set would result in undue financial 

hardship or would be against equity 
and good conscience. 

§ 17.134 Procedures for salary offset: 
when deductions may begin. 

(a) Deductions to liquidate an em-
ployee’s debt will be by the method and 
in the amount stated in the Secretary’s 
Notice of Intent to collect from the 
employee’s current pay. 

(b) If the employee filed a petition 
for hearing with the Secretary before 
the expiration of the period provided 
for in § 17.129, then deductions will 
begin after the hearing officer has pro-
vided the employee with a hearing, and 
the final written decision is in favor of 
the Secretary. 

(c) If an employee retires or resigns 
before collection of the amount of the 
indebtedness is completed, the remain-
ing indebtedness will be collected ac-
cording to the procedures for adminis-
trative offset (see §§ 17.100 through 
17.118). 

§ 17.135 Procedures for salary offset: 
types of collection. 

A debt will be collected in a lump- 
sum or in installments. Collection will 
be by lump-sum collection unless the 
employee is financially unable to pay 
in one lump-sum, or if the amount of 
the debt exceeds 15 percent of dispos-
able pay. In these cases, deduction will 
be by installments. 

§ 17.136 Procedures for salary offset: 
methods of collection. 

(a) General. A debt will be collected 
by deductions at officially-established 
pay intervals from an employee’s cur-
rent pay account, unless the employee 
and the Secretary agree to alternative 
arrangements for repayment. The al-
ternative arrangement must be in writ-
ing, signed by both the employee and 
the Secretary. 

(b) Installment deductions. Installment 
deductions will be made over a period 
not greater than the anticipated period 
of employment. The size and frequency 
of installment deductions will bear a 
reasonable relation to the size of the 
debt and the employee’s ability to pay. 
However, the amount deducted for any 
period will not exceed 15 percent of the 
disposable pay from which the deduc-
tion is made, unless the employee has 
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agreed in writing to the deduction of a 
greater amount. If possible, the install-
ment payment will be sufficient in size 
and frequency to liquidate the debt in 
three years. Installment payments of 
less than $25 per pay period or $50 a 
month will be accepted only in the 
most unusual circumstances. 

(c) Sources of deductions. The Depart-
ment will make deductions only from 
basic pay, special pay, incentive pay, 
retired pay, retainer pay, or in the case 
of an employee not entitled to basic 
pay, other authorized pay. 

§ 17.137 Procedures for salary offset: 
imposition of interest. 

Interest will be charged in accord-
ance with § 17.72. 

§ 17.138 Non-waiver of rights. 
So long as there are no statutory or 

contractual provisions to the contrary, 
no employee involuntary payment (of 
all or a portion of a debt) collected 
under these regulations will be inter-
preted as a waiver of any rights that 
the employee may have under 5 U.S.C. 
5514. 

§ 17.139 Refunds. 
The Department will refund prompt-

ly to the appropriate individual 
amounts offset under these regulations 
when: 

(a) A debt is waived or otherwise 
found not owing the United States (un-
less expressly prohibited by statute or 
regulation); or 

(b) The Department is directed by an 
administrative or judicial order to re-
fund amounts deducted from the em-
ployee’s current pay. 

§ 17.140 Miscellaneous provisions: cor-
respondence with the Department. 

The employee shall file an original 
and one copy of a request for a hearing 
with the Clerk, Office of Hearings and 
Appeals, U.S. Department of Housing 
and Urban Development, 451 7th Street, 
SW., Room B–133, Washington, DC 
20410, on official work days between the 
hours of 8:45 a.m. and 5:15 p.m. All 
other correspondence shall be sub-
mitted to the Department Claims Offi-
cer, Office of the Chief Financial Offi-
cer, Department of Housing and Urban 
Development, 451 Seventh Street, SW., 

Washington, DC 20410. Documents may 
be filed by personal delivery or mail. 
All documents shall be printed, type-
written, or otherwise processed in 
clear, legible form and on letter-size 
paper. 

[72 FR 53877, Sept. 20, 2007, as amended at 73 
FR 13723, Mar. 13, 2008; 74 FR 4635, Jan. 26, 
2009] 

IRS TAX REFUND AND FEDERAL PAY-
MENT OFFSET PROVISIONS AND ADMIN-
ISTRATIVE WAGE GARNISHMENT 

SOURCE: Sections 17.150 through 17.161 ap-
pear at 51 FR 39750, Oct. 31, 1986, unless oth-
erwise noted. 

§ 17.150 Scope. 

(a) The standards set forth in §§ 17.150 
through 17.161 are the Department’s 
procedures for requesting the Depart-
ment of the Treasury to offset Federal 
payments due debtors who have a past- 
due debt obligation to the Department. 
These procedures apply to the collec-
tion of debts under common law, 31 
U.S.C. 3716 or other statutory author-
ity. 

(b) The Secretary will use the De-
partment of the Treasury’s Federal 
payment offset to collect claims which 
are certain in amount, past due and le-
gally enforceable, and which are eligi-
ble for tax refund or Federal payment 
offset under regulations issued by the 
Secretary of the Treasury. 

(c) The Secretary will report debts to 
the Department of the Treasury for the 
purpose of using the offset procedures 
described in §§ 17.150 through 17.161. 
Debts of less than $100.00, exclusive of 
interest and other charges, will not be 
reported. 

(d) If not legally enforceable because 
of lapse of statute of limitations but 
otherwise valid, the debt will be re-
ported to the IRS as a cancelled debt 
on Form 1099C. (Form 1099C is an infor-
mation return which Government 
agencies file with the IRS and the De-
partment of the Treasury to report for-
given debt, and the forgiven amount is 
considered income to the taxpayer.) 
(See § 17.159.) 

[67 FR 47435, July 18, 2002] 
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§ 17.151 Notice requirements before 
offset. 

A request for deduction from a Fed-
eral payment will be made only after 
the Secretary makes a determination 
that an amount is owed and past due 
and provides the debtor with 65 cal-
endar days written notice. This Notice 
of Intent will state: 

(a) The nature and amount of the 
debt; 

(b) That unless the debt is repaid 
within 65 days from the date of the No-
tice, the Secretary intends to collect 
the debt by requesting the Department 
of Treasury to reduce any amounts 
payable to the debtor by an amount 
equal to the amount of the debt and all 
accumulated interest and other 
charges; 

(c) That the debtor has a right to ob-
tain review within the Department of 
the Secretary’s initial determination 
that the debt is past due and legally 
enforceable (see § 17.152); 

(d) That the debtor has a right to in-
spect and copy departmental records 
related to the debt as determined by 
the Secretary and will be informed as 
to where and when the inspection and 
copying can be done after the Depart-
ment receives notice from the debtor 
that inspection and copying are re-
quested. (See § 17.155.) 

[51 FR 39750, Oct. 31, 1986, as amended at 67 
FR 47435, July 18, 2002] 

§ 17.152 Review within the Depart-
ment of a determination that an 
amount is past-due and legally en-
forceable. 

(a) Notification by debtor. A debtor 
who receives a Notice of Intent has the 
right to present evidence that all or 
part of the debt is not past-due or not 
legally enforceable. The debtor should 
send a copy of the Notice of Intent 
with a letter notifying the Office of Ap-
peals within 25 calendar days from the 
date of the Department’s Notice of In-
tent that he or she intends to present 
evidence. (See § 17.161(a) for address of 
the Office of Appeals.) Failure to give 
this advance notice will not jeopardize 
the debtor’s right to present evidence 
within the 65 days provided for in para-
graph (b) of this section. If the Office of 
Appeals has additional procedures gov-
erning the review process, a copy of the 

procedures will be mailed to the debtor 
after his request for review is received 
and docketed by the Office of Appeals. 

(b) Submission of evidence. The debtor 
may submit evidence showing that all 
or part of the debt is not past-due or 
not legally enforceable, along with the 
notification requested by paragraph (a) 
of this section, but in any event the 
evidence must be submitted to the Of-
fice of Appeals within 65 calendar days 
from the date of the Department’s No-
tice of Intent. Failure to submit evi-
dence within 65 calendar days will re-
sult in a dismissal of the request for re-
view by the Office of Appeals. 

(c) Review of the record. After a time-
ly submission of evidence by the debt-
or, an Administrative Judge from the 
Office of Appeals will review the evi-
dence submitted by the Department 
that shows that all or part of the debt 
is past-due and legally enforceable. 
(Administrative Judges are appointed 
in accordance with 41 U.S.C. 607(b)(1).) 
The Administrative Judge shall make a 
determination based upon a review of 
the written record, except that the Ad-
ministrative Judge may order an oral 
hearing if he or she finds that: 

(1) An applicable statute authorizes 
or requires the Secretary to consider 
waiver of the indebtedness and the 
waiver determination turns on credi-
bility or veracity; or 

(2) The question of indebtedness can-
not be resolved by review of the docu-
mentary evidence. 

(d) Previous decision by the Office of 
Appeals. The debtor is not entitled to a 
review of the Department’s intent to 
offset it if, in a previous year, the Of-
fice of Appeals has issued a decision on 
the merits that the debt is past-due 
and legally enforceable, except when 
the debt has become legally unenforce-
able since the issuance of that decision 
or when the debtor can submit newly 
discovered material evidence that the 
debt is presently not legally enforce-
able. 

[72 FR 53877, Sept. 20, 2007] 

§ 17.153 Determination of the Adminis-
trative Judge. 

(a) Following the hearing or the re-
view of the record, the Administrative 
Judge shall issue a written decision 
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which includes the supporting ration-
ale for the decision. The decision of the 
Administrative Judge concerning 
whether a debt or part of a debt is past- 
due and legally enforceable is the final 
agency decision with respect to the 
past-due status and enforceability of 
the debt. 

(b) Copies of the Administrative 
Judge’s decision will be distributed to 
the General Counsel of the Depart-
ment, the Department’s Office of Fi-
nance and Accounting, the debtor, and 
the debtor’s attorney or other rep-
resentative, if any. 

(c) If the Administrative Judge’s de-
cision affirms that all or part of the 
debt is past due and legally enforce-
able, the Secretary will notify the De-
partment of the Treasury after the Ad-
ministrative Judge’s determination has 
been issued under paragraph (a) of this 
section and a copy of the determina-
tion is received by the Department’s 
Chief Financial Officer. No referral will 
be made to the IRS or the Department 
of the Treasury if review of the debt by 
the Administrative Judge reverses the 
initial decision that the debt is past 
due and legally enforceable. 

[51 FR 39750, Oct. 31, 1986, as amended at 67 
FR 47435, July 18, 2002] 

§ 17.154 Postponements, withdrawals 
and extensions of time. 

(a) Postponements and withdrawals. 
The Secretary may, for good cause, 
postpone or withdraw referral of the 
debt to the Department of Treasury. 
(For example, a delay in the mail be-
tween the debtor and the Secretary 
could normally warrant a postpone-
ment; a mathematical error or com-
puter malfunction could be the reason 
for a withdrawal.) 

(b) Extensions of time. At the discre-
tion of the Administrative Judge, time 
limitations required in these proce-
dures may be extended in appropriate 
circumstances for good cause shown. 

[51 FR 39750, Oct. 31, 1986, as amended at 67 
FR 47435, July 18, 2002] 

§ 17.155 Review of departmental 
records related to the debt. 

(a) Notification by debtor. A debtor 
who intends to inspect or copy depart-
mental records related to the debt as 
determined by the Secretary must send 

a letter to the Title I Representative 
stating his or her intention. The letter 
must be received by the Title I Rep-
resentative within 25 calendar days 
from the date of the Department’s No-
tice of Intent. 

(b) Department’s response. In response 
to timely notification by the debtor as 
described in paragraph (a) of this sec-
tion, the Title I Representative will no-
tify the debtor of the location and time 
when the debtor may inspect or copy 
departmental records related to the 
debt. 

§ 17.156 Stay of offset. 

If the debtor timely notifies the Sec-
retary that he or she is exercising a 
right described in § 17.152(a) and timely 
submits evidence in accordance with 
§ 17.152(b), any notice to the IRS or the 
Department of the Treasury will be 
stayed until the issuance of a written 
decision by the Administrative Judge 
which determines that a debt or part of 
a debt is past-due and legally enforce-
able. 

[67 FR 47435, July 18, 2002] 

§ 17.157 Application of offset funds: 
Single debt. 

If the debtor does not timely notify 
the Secretary that he or she is exer-
cising a right described in § 17.152, the 
Secretary will notify the Department 
of the Treasury of the debt no earlier 
than 65 calendar days from the date of 
the Department’s Notice of Intent, and 
will request that the amount of the 
debt be offset against any amount pay-
able by the Department of the Treas-
ury as a Federal payment. Normally, 
recovered funds will be applied first to 
costs of collection, then to any special 
charges provided for in HUD regula-
tions or contracts, then to interest and 
finally, to the principal owed by the 
debtor. 

[67 FR 47435, July 18, 2002] 

§ 17.158 Application of offset funds: 
Multiple debts. 

The Secretary will use the proce-
dures set out in § 17.157 for the offset of 
multiple debts. However, when col-
lecting on multiple debts the Secretary 
will apply the recovered amounts 
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against the debts in the order in which 
the debts accrued. 

§ 17.159 Application of offset funds: 
Federal payment is insufficient to 
cover amount of debt. 

If an offset of a Federal payment is 
insufficient to satisfy a debt, the Sec-
retary will continue the certification 
to the Department of the Treasury to 
collect further on the debt. If, in the 
following year, the debt has become le-
gally unenforceable because of the 
lapse of the statute of limitations, the 
debt will be reported to the IRS as a 
cancelled debt in accordance with 
§ 17.150(d). 

[67 FR 47435, July 18, 2002] 

§ 17.160 Time limitation for notifying 
the Department of the Treasury to 
request offset of Federal payments 
due. 

(a) The Secretary may not initiate 
offset of Federal payments due to col-
lect a debt for which authority to col-
lect arises under 31 U.S.C. 3716 more 
than 10 years after the Secretary’s 
right to collect the debt first accrued, 
unless facts material to the Secretary’s 
right to collect the debt were not 
known and could not reasonably have 
been known by the officials of the De-
partment who were responsible for dis-
covering and collecting such debts. 

(b) When the debt first accrued is de-
termined according to existing law re-
garding the accrual of debts. (See, for 
example, 28 U.S.C. 2415.) 

[51 FR 39750, Oct. 31, 1986, as amended at 67 
FR 47436, July 18, 2002] 

§ 17.161 Correspondence with the De-
partment. 

(a) All correspondence from the debt-
or to the Office of Appeals concerning 
the right to review as described in 
§ 17.152 shall be addressed to the Office 
of Appeals, U.S. Department of Hous-
ing and Urban Development, SW., 
Room B–133, Washington, DC 20410. 

(b) The request for review of Depart-
mental records should be addressed to 
the Title I Representative whose ad-
dress appears in the Notice of Intent of 
Offset. All requests for review of de-
partmental records must be marked: 
Attention: Records Inspection Request. 

(c) All other correspondence shall be 
addressed to the Department Claims 
Officer, Office of the Chief Financial 
Officer, Department of Housing and 
Urban Development, 451 Seventh 
Street, SW, Washington, DC 20410. 

[51 FR 39750, Oct. 31, 1986, as amended at 59 
FR 59647, Nov. 18, 1994; 67 FR 47436, July 18, 
2002; 72 FR 53878, Sept. 20, 2007; 74 FR 4635, 
Jan. 26, 2009] 

ADMINISTRATIVE WAGE GARNISHMENT 

§ 17.170 Administrative wage garnish-
ment. 

(a) General. The Secretary may col-
lect a debt by using administrative 
wage garnishment. Regulations in 31 
CFR 285.11 governs collection through 
administrative wage garnishment. To 
the extent situations arise that are not 
covered by 31 CFR 285.11, those situa-
tions shall be governed by part 26, sub-
part A of this title. 

(b) Hearing official. Any hearing re-
quired to establish the Secretary’s 
right to collect a debt through admin-
istrative wage garnishment shall be 
conducted by an Administrative Judge 
of the Office of Appeals. 

[67 FR 47436, July 18, 2002, as amended at 72 
FR 53878, Sept. 20, 2007] 

PART 18—INDEMNIFICATION OF 
HUD EMPLOYEES 

AUTHORITY: 5 U.S.C. 301; 42 U.S.C. 3535(d). 

SOURCE: 62 FR 6096, Feb. 10, 1997, unless 
otherwise noted. 

§ 18.1 Policy. 

(a) The Department of Housing and 
Urban Development may indemnify, in 
whole or in part, a Department em-
ployee (which for the purpose of this 
part includes a former Department em-
ployee) for any verdict, judgment or 
other monetary award which is ren-
dered against any such employee, pro-
vided the Secretary or his or her des-
ignee determines that: 

(1) The conduct giving rise to the ver-
dict, judgment or award was taken 
within the scope of his or her employ-
ment with the Department; and 

(2) Such indemnification is in the in-
terest of the United States. 
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(b) The Department of Housing and 
Urban Development may settle or com-
promise a personal damage claim 
against a Department employee by the 
payment of available funds, at any 
time, provided the Secretary or his or 
her designee determines that: 

(1) The alleged conduct giving rise to 
the personal damage claim was taken 
within the scope of employment; and 

(2) That such settlement or com-
promise is in the interest of the United 
States. 

(c) Absent exceptional cir-
cumstances, as determined by the Sec-
retary or his or her designee, the De-
partment will not entertain a request 
either to agree to indemnify or to set-
tle a personal damage claim before 
entry of an adverse verdict, judgment 
or monetary award. 

(d) When an employee of the Depart-
ment becomes aware that an action has 
been filed against the employee in his 
or her individual capacity as a result of 
conduct taken within the scope of his 
or her employment, the employee 
should immediately notify his or her 
supervisor that such an action is pend-
ing. The supervisor shall promptly no-
tify the head of his or her operating 
component and the Associate General 
Counsel for Litigation and Fair Hous-
ing Enforcement, if the supervisor is 
located at headquarters, or Field As-
sistant General Counsel—who shall 
promptly notify the Associate General 
Counsel for Litigation and Fair Hous-
ing Enforcement—if the supervisor is 
located in the field. As used in this sec-
tion, the term ‘‘principal operating 
component’’ means an office in the De-
partment headed by an Assistant Sec-
retary, the General Counsel, the In-
spector General, or an equivalent de-
partmental officer who reports directly 
to the Secretary. Questions regarding 
representation of the employee will be 
determined by the Department of Jus-
tice pursuant to 28 CFR 50.15 (Rep-
resentation of Federal officials and em-
ployees by Department of Justice at-
torneys or by private counsel furnished 
by the Department in civil, criminal, 
and congressional proceedings in which 
Federal employees are sued, subpoe-
naed, or charged in their individual ca-
pacities). 

(e) The employee may, thereafter, re-
quest indemnification to satisfy a ver-
dict, judgment or monetary award en-
tered against the employee or to com-
promise a claim pending against the 
employee. The employee shall submit a 
written request, with appropriate docu-
mentation including a copy of the ver-
dict, judgment, award or other order or 
settlement proposal, in a timely man-
ner to the head of the employee’s prin-
cipal operating component. The head of 
the employee’s principal operating 
component shall submit the written re-
quest and accompanying documenta-
tion, together with a recommended dis-
position of the request, in a timely 
manner to the General Counsel. 

(f) The General Counsel shall seek 
the views of the Department of Justice 
on the request. Where the Department 
of Justice has rendered a decision de-
nying representation of the employee 
pursuant to 28 CFR 50.15, the General 
Counsel shall seek the concurrence of 
the Department of Justice on the re-
quest. If the Department of Justice 
does not concur in the request, the 
General Counsel shall so advise the em-
ployee and no further action on the 
employee’s request shall be taken. 

(g) In all instances except those 
where the Department of Justice has 
non-concurred in the request, the Gen-
eral Counsel shall forward for decision 
to the Secretary or his or her designee 
the employee’s request, the rec-
ommendation of the head of the em-
ployee’s principal operating compo-
nent, the views of the Department of 
Justice, and the General Counsel’s rec-
ommendation. 

(h) Any payment under this part, ei-
ther to indemnify a Department em-
ployee or to settle a personal damage 
claim, is contingent upon the avail-
ability of appropriated funds of the De-
partment that are permitted by law to 
be utilized for this purpose. 

PART 20—OFFICE OF HEARINGS 
AND APPEALS 

Sec. 
20.1 Establishment of the Office of Hearings 

and Appeals. 
20.3 Location, organization, and officer 

qualifications. 
20.5 Jurisdiction of Office of Appeals. 
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AUTHORITY: 42 U.S.C. 3535(d). 

SOURCE: 72 FR 53878, Sept. 20, 2007, unless 
otherwise noted. 

§ 20.1 Establishment of the Office of 
Hearings and Appeals. 

There is established in the Office of 
the Secretary the Office of Hearings 
and Appeals. 

§ 20.3 Location, organization, and offi-
cer qualifications. 

(a) Mailing address. The Office of 
Hearings and Appeals is located at the 
U.S. Department of Housing and Urban 
Development, 451 7th Street, SW., 
Room B–133, Washington, DC 20410. 

(b) Location. For deliveries, the Office 
of Hearings and Appeals is physically 
located at 409 Third Street, SW., Suite 
201, Washington, DC 20024. The tele-
phone number of the Office of Hearings 
and Appeals is 202–254–0000. Hearing- or 
speech-impaired individuals may ac-
cess this number via TTY by calling 
the toll-free Federal Information Relay 
Service at 800–877–8339. The facsimile 
number is 202–619–7304. 

(c) Organization. The Office of Hear-
ings and Appeals consists of two divi-
sions: the Office of Administrative Law 
Judges and the Office of Appeals. Its 
administrative activities are super-
vised by the Director of the Office of 
Hearings and Appeals. 

(d) Officer qualifications. The Direc-
tor, Administrative Judges, and Ad-
ministrative Law Judges of the Office 
of Hearings and Appeals shall be attor-
neys at law duly licensed by any state, 
commonwealth, territory, or the Dis-
trict of Columbia. 

[72 FR 53878, Sept. 20, 2007, as amended at 74 
FR 4635, Jan. 26, 2009] 

§ 20.5 Jurisdiction of Office of Appeals. 

The Office of Appeals shall, con-
sistent with statute and regulation, 
have jurisdiction over matters assigned 
to it by the Secretary or designee. De-
terminations shall have the finality 
provided by the applicable statute, reg-
ulation, or agreement. 

PART 21—GOVERNMENTWIDE RE-
QUIREMENTS FOR DRUG-FREE 
WORKPLACE (GRANTS) 

Subpart A—Purpose and Coverage 

Sec. 
21.100 What does this part do? 
21.105 Does this part apply to me? 
21.110 Are any of my federal assistance 

awards exempt from this part? 
21.115 Does this part affect the federal con-

tracts that I receive? 

Subpart B—Requirements for Recipients 
Other Than Individuals 

21.200 What must I do to comply with this 
part? 

21.205 What must I include in my drug-free 
workplace statement? 

21.210 To whom must I distribute my drug- 
free workplace statement? 

21.215 What must I include in my drug-free 
awareness program? 

21.220 By when must I publish my drug-free 
workplace statement and establish my 
drug-free awareness program? 

21.225 What actions must I take concerning 
employees who are convicted of drug vio-
lations in the workplace? 

21.230 How and when must I identify work-
places? 

Subpart C—Requirements for Recipients 
Who Are Individuals 

21.300 What must I do to comply with this 
part if I am an individual recipient? 

21.301 [Reserved] 

Subpart D—Responsibilities of HUD 
Awarding Officials 

21.400 What are my responsibilities as a 
HUD awarding official? 

Subpart E—Violations of This Part and 
Consequences 

21.500 How are violations of this part deter-
mined for recipients other than individ-
uals? 

21.505 How are violations of this part deter-
mined for recipients who are individuals? 

21.510 What actions will the federal govern-
ment take against a recipient deter-
mined to have violated this part? 

21.515 Are there any exceptions to those ac-
tions? 

Subpart F—Definitions 

21.605 Award. 
21.610 Controlled substance. 
21.615 Conviction. 
21.620 Cooperative agreement. 
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21.625 Criminal drug statute. 
21.630 Debarment. 
21.635 Drug-free workplace. 
21.640 Employee. 
21.645 Federal agency or agency. 
21.650 Grant. 
21.655 Individual. 
21.660 Recipient. 
21.665 State. 
21.670 Suspension. 

AUTHORITY: 41 U.S.C. 701; 42 U.S.C. 3535(d). 

SOURCE: 68 FR 66557, 66594, Nov. 26, 2003, un-
less otherwise noted. 

Subpart A—Purpose and 
Coverage 

§ 21.100 What does this part do? 
This part carries out the portion of 

the Drug-Free Workplace Act of 1988 
(41 U.S.C. 701 et seq., as amended) that 
applies to grants. It also applies the 
provisions of the Act to cooperative 
agreements and other financial assist-
ance awards, as a matter of Federal 
Government policy. 

§ 21.105 Does this part apply to me? 
(a) Portions of this part apply to you 

if you are either— 
(1) A recipient of an assistance award 

from the Department of Housing and 
Urban Development; or 

(2) A(n) HUD awarding official. (See 
definitions of award and recipient in 
§§ 21.605 and 21.660, respectively.) 

(b) The following table shows the 
subparts that apply to you: 

If you are . . . see subparts . . . 

(1) A recipient who is not an individual A, B and E. 
(2) A recipient who is an individual ....... A, C and E. 
(3) A(n) HUD awarding official .............. A, D and E. 

§ 21.110 Are any of my Federal assist-
ance awards exempt from this part? 

This part does not apply to any 
award that the Secretary or designee 
determines that the application of this 
part would be inconsistent with the 
international obligations of the United 
States or the laws or regulations of a 
foreign government. 

§ 21.115 Does this part affect the Fed-
eral contracts that I receive? 

It will affect future contract awards 
indirectly if you are debarred or sus-
pended for a violation of the require-

ments of this part, as described in 
§ 21.510(c). However, this part does not 
apply directly to procurement con-
tracts. The portion of the Drug-Free 
Workplace Act of 1988 that applies to 
Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Regulation in chapter 1 of Title 48 
of the Code of Federal Regulations (the 
drug-free workplace coverage currently 
is in 48 CFR part 23, subpart 23.5). 

Subpart B—Requirements for 
Recipients Other Than Individuals 

§ 21.200 What must I do to comply with 
this part? 

There are two general requirements 
if you are a recipient other than an in-
dividual. 

(a) First, you must make a good faith 
effort, on a continuing basis, to main-
tain a drug-free workplace. You must 
agree to do so as a condition for receiv-
ing any award covered by this part. 
The specific measures that you must 
take in this regard are described in 
more detail in subsequent sections of 
this subpart. Briefly, those measures 
are to— 

(1) Publish a drug-free workplace 
statement and establish a drug-free 
awareness program for your employees 
(see §§ 21.205 through 21.220); and 

(2) Take actions concerning employ-
ees who are convicted of violating drug 
statutes in the workplace (see § 21.225). 

(b) Second, you must identify all 
known workplaces under your Federal 
awards (see § 21.230). 

§ 21.205 What must I include in my 
drug-free workplace statement? 

You must publish a statement that— 
(a) Tells your employees that the un-

lawful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance is prohibited in your 
workplace; 

(b) Specifies the actions that you will 
take against employees for violating 
that prohibition; and 

(c) Lets each employee know that, as 
a condition of employment under any 
award, he or she: 

(1) Will abide by the terms of the 
statement; and 

(2) Must notify you in writing if he or 
she is convicted for a violation of a 
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criminal drug statute occurring in the 
workplace and must do so no more 
than five calendar days after the con-
viction. 

§ 21.210 To whom must I distribute my 
drug-free workplace statement? 

You must require that a copy of the 
statement described in § 21.205 be given 
to each employee who will be engaged 
in the performance of any Federal 
award. 

§ 21.215 What must I include in my 
drug-free awareness program? 

You must establish an ongoing drug- 
free awareness program to inform em-
ployees about— 

(a) The dangers of drug abuse in the 
workplace; 

(b) Your policy of maintaining a 
drug-free workplace; 

(c) Any available drug counseling, re-
habilitation, and employee assistance 
programs; and 

(d) The penalties that you may im-
pose upon them for drug abuse viola-
tions occurring in the workplace. 

§ 21.220 By when must I publish my 
drug-free workplace statement and 
establish my drug-free awareness 
program? 

If you are a new recipient that does 
not already have a policy statement as 
described in § 21.205 and an ongoing 
awareness program as described in 
§ 21.215, you must publish the state-
ment and establish the program by the 
time given in the following table: 

If . . . then you . . . 

(a) The performance period of 
the award is less than 30 
days.

must have the policy state-
ment and program in place 
as soon as possible, but 
before the date on which 
performance is expected to 
be completed. 

(b) The performance period of 
the award is 30 days or 
more.

must have the policy state-
ment and program in place 
within 30 days after award. 

(c) You believe there are ex-
traordinary circumstances 
that will require more than 
30 days for you to publish 
the policy statement and 
establish the awareness 
program.

may ask the HUD awarding 
official to give you more 
time to do so. The amount 
of additional time, if any, to 
be given is at the discre-
tion of the awarding official. 

§ 21.225 What actions must I take con-
cerning employees who are con-
victed of drug violations in the 
workplace? 

There are two actions you must take 
if an employee is convicted of a drug 
violation in the workplace: 

(a) First, you must notify Federal 
agencies if an employee who is engaged 
in the performance of an award informs 
you about a conviction, as required by 
§ 21.205(c)(2), or you otherwise learn of 
the conviction. Your notification to 
the Federal agencies must— 

(1) Be in writing; 
(2) Include the employee’s position 

title; 
(3) Include the identification num-

ber(s) of each affected award; 
(4) Be sent within ten calendar days 

after you learn of the conviction; and 
(5) Be sent to every Federal agency 

on whose award the convicted em-
ployee was working. It must be sent to 
every awarding official or his or her of-
ficial designee, unless the Federal 
agency has specified a central point for 
the receipt of the notices. 

(b) Second, within 30 calendar days of 
learning about an employee’s convic-
tion, you must either— 

(1) Take appropriate personnel action 
against the employee, up to and includ-
ing termination, consistent with the 
requirements of the Rehabilitation Act 
of 1973 (29 U.S.C. 794), as amended; or 

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal, 
State or local health, law enforcement, 
or other appropriate agency. 

§ 21.230 How and when must I identify 
workplaces? 

(a) You must identify all known 
workplaces under each HUD award. A 
failure to do so is a violation of your 
drug-free workplace requirements. You 
may identify the workplaces— 

(1) To the HUD official that is mak-
ing the award, either at the time of ap-
plication or upon award; or 

(2) In documents that you keep on 
file in your offices during the perform-
ance of the award, in which case you 
must make the information available 
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for inspection upon request by HUD of-
ficials or their designated representa-
tives. 

(b) Your workplace identification for 
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under 
the award takes place. Categorical de-
scriptions may be used (e.g., all vehi-
cles of a mass transit authority or 
State highway department while in op-
eration, State employees in each local 
unemployment office, performers in 
concert halls or radio studios). 

(c) If you identified workplaces to 
the HUD awarding official at the time 
of application or award, as described in 
paragraph (a)(1) of this section, and 
any workplace that you identified 
changes during the performance of the 
award, you must inform the HUD 
awarding official. 

Subpart C—Requirements for 
Recipients Who Are Individuals 

§ 21.300 What must I do to comply with 
this part if I am an individual re-
cipient? 

As a condition of receiving a(n) HUD 
award, if you are an individual recipi-
ent, you must agree that— 

(a) You will not engage in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance in conducting any ac-
tivity related to the award; and 

(b) If you are convicted of a criminal 
drug offense resulting from a violation 
occurring during the conduct of any 
award activity, you will report the con-
viction: 

(1) In writing. 
(2) Within 10 calendar days of the 

conviction. 
(3) To the HUD awarding official or 

other designee for each award that you 
currently have, unless § 21.301 or the 
award document designates a central 
point for the receipt of the notices. 
When notice is made to a central point, 
it must include the identification num-
ber(s) of each affected award. 

§ 21.301 [Reserved] 

Subpart D—Responsibilities of HUD 
Awarding Officials 

§ 21.400 What are my responsibilities 
as a(n) HUD awarding official? 

As a(n) HUD awarding official, you 
must obtain each recipient’s agree-
ment, as a condition of the award, to 
comply with the requirements in— 

(a) Subpart B of this part, if the re-
cipient is not an individual; or 

(b) Subpart C of this part, if the re-
cipient is an individual. 

Subpart E—Violations of this Part 
and Consequences 

§ 21.500 How are violations of this part 
determined for recipients other 
than individuals? 

A recipient other than an individual 
is in violation of the requirements of 
this part if the Secretary or designee 
determines, in writing, that— 

(a) The recipient has violated the re-
quirements of subpart B of this part; or 

(b) The number of convictions of the 
recipient’s employees for violating 
criminal drug statutes in the work-
place is large enough to indicate that 
the recipient has failed to make a good 
faith effort to provide a drug-free 
workplace. 

§ 21.505 How are violations of this part 
determined for recipients who are 
individuals? 

An individual recipient is in viola-
tion of the requirements of this part if 
the Secretary or designee determines, 
in writing, that— 

(a) The recipient has violated the re-
quirements of subpart C of this part; or 

(b) The recipient is convicted of a 
criminal drug offense resulting from a 
violation occurring during the conduct 
of any award activity. 

§ 21.510 What actions will the Federal 
Government take against a recipi-
ent determined to have violated 
this part? 

If a recipient is determined to have 
violated this part, as described in 
§ 21.500 or § 21.505, the Department of 
Housing and Urban Development may 
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take one or more of the following ac-
tions— 

(a) Suspension of payments under the 
award; 

(b) Suspension or termination of the 
award; and 

(c) Suspension or debarment of the 
recipient under 2 CFR part 2424, for a 
period not to exceed five years. 

[68 FR 66557, 66594, Nov. 26, 2003; 69 FR 11314, 
Mar. 10, 2004, as amended at 72 FR 73491, Dec. 
27, 2007] 

§ 21.515 Are there any exceptions to 
those actions? 

The Secretary may waive with re-
spect to a particular award, in writing, 
a suspension of payments under an 
award, suspension or termination of an 
award, or suspension or debarment of a 
recipient if the Secretary determines 
that such a waiver would be in the pub-
lic interest. This exception authority 
cannot be delegated to any other offi-
cial. 

Subpart F—Definitions 

§ 21.605 Award. 

Award means an award of financial 
assistance by the Department of Hous-
ing and Urban Development or other 
Federal agency directly to a recipient. 

(a) The term award includes: 
(1) A Federal grant or cooperative 

agreement, in the form of money or 
property in lieu of money. 

(2) A block grant or a grant in an en-
titlement program, whether or not the 
grant is exempted from coverage under 
the governmentwide rule 24 CFR part 
85 that implements OMB Circular A–102 
and specifies uniform administrative 
requirements. 

(b) The term award does not include: 
(1) Technical assistance that provides 

services instead of money. 
(2) Loans. 
(3) Loan guarantees. 
(4) Interest subsidies. 
(5) Insurance. 
(6) Direct appropriations. 
(7) Veterans’ benefits to individuals 

(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-

ice of a veteran in the Armed Forces of 
the United States). 

[68 FR 66557, 66594, Nov. 26, 2003; 69 FR 11314, 
Mar. 10, 2004, as amended at 72 FR 73491, Dec. 
27, 2007] 

§ 21.610 Controlled substance. 

Controlled substance means a con-
trolled substance in schedules I 
through V of the Controlled Substances 
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11 
through 1308.15. 

§ 21.615 Conviction. 

Conviction means a finding of guilt 
(including a plea of nolo contendere) or 
imposition of sentence, or both, by any 
judicial body charged with the respon-
sibility to determine violations of the 
Federal or State criminal drug stat-
utes. 

§ 21.620 Cooperative agreement. 

Cooperative agreement means an award 
of financial assistance that, consistent 
with 31 U.S.C. 6305, is used to enter into 
the same kind of relationship as a 
grant (see definition of grant in 
§ 21.650), except that substantial in-
volvement is expected between the 
Federal agency and the recipient when 
carrying out the activity contemplated 
by the award. The term does not in-
clude cooperative research and devel-
opment agreements as defined in 15 
U.S.C. 3710a. 

§ 21.625 Criminal drug statute. 

Criminal drug statute means a Federal 
or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, use, or possession of any con-
trolled substance. 

§ 21.630 Debarment. 

Debarment means an action taken by 
a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and 
covered nonprocurement transactions. 
A recipient so prohibited is debarred, 
in accordance with the Federal Acqui-
sition Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and 
the common rule, Government-wide 
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Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. 

§ 21.635 Drug-free workplace. 
Drug-free workplace means a site for 

the performance of work done in con-
nection with a specific award at which 
employees of the recipient are prohib-
ited from engaging in the unlawful 
manufacture, distribution, dispensing, 
possession, or use of a controlled sub-
stance. 

§ 21.640 Employee. 
(a) Employee means the employee of a 

recipient directly engaged in the per-
formance of work under the award, in-
cluding— 

(1) All direct charge employees; 
(2) All indirect charge employees, un-

less their impact or involvement in the 
performance of work under the award 
is insignificant to the performance of 
the award; and 

(3) Temporary personnel and consult-
ants who are directly engaged in the 
performance of work under the award 
and who are on the recipient’s payroll. 

(b) This definition does not include 
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to 
meet a matching requirement; consult-
ants or independent contractors not on 
the payroll; or employees of subrecipi-
ents or subcontractors in covered 
workplaces). 

§ 21.645 Federal agency or agency. 
Federal agency or agency means any 

United States executive department, 
military department, government cor-
poration, government controlled cor-
poration, any other establishment in 
the executive branch (including the Ex-
ecutive Office of the President), or any 
independent regulatory agency. 

§ 21.650 Grant. 
Grant means an award of financial as-

sistance that, consistent with 31 U.S.C. 
6304, is used to enter into a relation-
ship— 

(a) The principal purpose of which is 
to transfer a thing of value to the re-
cipient to carry out a public purpose of 
support or stimulation authorized by a 
law of the United States, rather than 

to acquire property or services for the 
Federal Government’s direct benefit or 
use; and 

(b) In which substantial involvement 
is not expected between the Federal 
agency and the recipient when carrying 
out the activity contemplated by the 
award. 

§ 21.655 Individual. 

Individual means a natural person. 

§ 21.660 Recipient. 

Recipient means any individual, cor-
poration, partnership, association, unit 
of government (except a Federal agen-
cy) or legal entity, however organized, 
that receives an award directly from a 
Federal agency. 

§ 21.665 State. 

State means any of the States of the 
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, 
or any territory or possession of the 
United States. 

§ 21.670 Suspension. 

Suspension means an action taken by 
a Federal agency that immediately 
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of 
an investigation and any judicial or ad-
ministrative proceedings that may 
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal 
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart 
9.4) and the common rule, Government- 
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order 
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award. 

PART 24—GOVERNMENTWIDE DE-
BARMENT AND SUSPENSION 
(NONPROCUREMENT) 

AUTHORITY: 42 U.S.C. 3535(d). 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00252 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



243 

Office of the Secretary, HUD § 25.3 

§ 24.1 Debarment and Suspension 
(Nonprocurement). 

The policies, procedures, and require-
ments for debarment, suspension, and 
limited denial of participation are set 
forth in 2 CFR part 2424. 

[72 FR 73491, Dec. 27, 2007] 

PART 25—MORTGAGEE REVIEW 
BOARD 

Sec. 
25.1 Scope of rules in this part. 
25.2 Establishment and authority of Board. 
25.3 Definitions. 
25.4 Operation of the Mortgagee Review 

Board. 
25.5 Administrative actions. 
25.6 Violations creating grounds for admin-

istrative action. 
25.7 Notice of violation. 
25.8 Factors considered in taking adminis-

trative action. 
25.9 Notice of administrative action. 
25.10 Hearings and hearing request. 
25.11 Modification of Board orders. 
25.12 Public access to information; publica-

tion of actions. 
25.13 Notifying GNMA of withdrawal ac-

tions. 
25.15 Retroactive application of Board regu-

lations. 
25.17 [Reserved] 

AUTHORITY: 12 U.S.C. 1708(c), 1708(d), 
1709(s), 1715b and 1735(f)–14; 42 U.S.C. 3535(d). 

SOURCE: 57 FR 31051, July 13, 1992, unless 
otherwise noted. 

§ 25.1 Scope of rules in this part. 
The rules in this part are applicable 

to the operation of the Mortgagee Re-
view Board and to proceedings arising 
from administrative actions of the 
Mortgagee Review Board. 

§ 25.2 Establishment and authority of 
Board. 

(a) Establishment of the Board. The 
Mortgagee Review Board (Board) was 
established in the Federal Housing Ad-
ministration, which is in the Office of 
the Assistant Secretary for Housing— 
Federal Housing Commissioner, by sec-
tion 202(c)(1) of the National Housing 
Act (12 U.S.C. 1708(c)(1)), as added by 
section 142 of the Department of Hous-
ing and Urban Development Reform 
Act of 1989 (Pub. L. 101–235, approved 
December 15, 1989). 

(b) Authority of the Board. The Board 
has the authority to initiate adminis-
trative actions against mortgagees and 
lenders under 12 U.S.C. 1708(c) and shall 
exercise all of the functions of the Sec-
retary with respect to administrative 
actions against mortgagees and lenders 
and such other functions as are pro-
vided in this part. The Board shall have 
all powers necessary and incident to 
the performance of these functions and 
such other functions as are provided in 
this part, except as limited by this 
part. 

(1) Administrative Actions. The Board 
has the authority to take any adminis-
trative action against mortgagees and 
lenders as provided in 12 U.S.C. 1708(c). 
The Board may delegate its authority 
to take all nondiscretionary acts. 

(2) Civil Money Penalties. The Board is 
authorized pursuant to section 536 of 
the National Housing Act (12 U.S.C. 
1735(f)–14) to impose civil money pen-
alties upon mortgagees and lenders, as 
set forth in 24 CFR part 30. The viola-
tions for which a civil money penalty 
may be imposed are listed in subpart B 
(Violations) of 24 CFR part 30. Hearings 
to challenge the imposition of civil 
money penalties shall be conducted ac-
cording to the applicable rules of 24 
CFR part 30. 

(3) Authorization for other administra-
tive actions. The Board may, in its dis-
cretion, approve the initiation of a sus-
pension or debarment action against a 
mortgagee or lender by any Suspending 
or Debarring Official under 24 CFR part 
24. 

[73 FR 60540, Oct. 10, 2008] 

§ 25.3 Definitions. 
Adequate evidence. Information suffi-

cient to support the reasonable belief 
that a particular act or omission has 
occurred. 

Board. The Mortgagee Review Board. 
Lender. A financial institution as de-

fined in paragraphs (a) and (b) of the 
definition of lender in § 202.2 of this 
title. 

Loan correspondent. A financial insti-
tution as defined in paragraph (c) of 
the definition of lender in § 202.2 of this 
title. 

Mortgagee. For purposes of the regu-
lations in this part, the term ‘‘mort-
gagee’’ includes: 
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(1) The original lender 
under the mortgage, as that term is 

defined at sections 201(a) and 207(a)(1) 
of the National Housing Act (12 U.S.C. 
1707(a), 1713(a)(1)); 

(2) A lender or loan correspondent as 
defined in this section; 

(3) A branch office or subsidiary of 
the mortgagee, lender, or loan cor-
respondent; or 

(4) Successors and assigns of the 
mortgagee, lender, or loan cor-
respondent, as are approved by the 
Commissioner. 

Person. Any individual, corporation, 
partnership, association, unit of gov-
ernment or legal entity, however orga-
nized. 

Secretary. The Secretary of the De-
partment of Housing and Urban Devel-
opment or a person designated by the 
Secretary. 

[57 FR 31051, July 13, 1992; 57 FR 37085, Aug. 
18, 1992, as amended at 60 FR 13835, Mar. 14, 
1995; 60 FR 39237, Aug. 1, 1995; 61 FR 685, Jan. 
9, 1996; 62 FR 20081, Apr. 24, 1997; 72 FR 53878, 
Sept. 20, 2007; 73 FR 60540, Oct. 10, 2008] 

§ 25.4 Operation of the Mortgagee Re-
view Board. 

(a) Members. The Board consists of 
the following HUD officials designated 
to serve on the Board by section 
202(c)(2) of the National Housing Act 
(12 U.S.C. 1708(c)(2)): 

(1) The Assistant Secretary of Hous-
ing-Federal Housing Commissioner; 

(2) The General Counsel of the De-
partment; 

(3) The President of the Government 
National Mortgage Association 
(GNMA); 

(4) The Assistant Secretary for Ad-
ministration; 

(5) The Assistant Secretary for Fair 
Housing and Equal Opportunity (in 
cases involving violations of non-
discrimination requirements); 

(6) The Chief Financial Officer of the 
Department; and 

(7) The Director of the Enforcement 
Center; or their designees. 

(b) Advisors. The Inspector General or 
his or her designee, and the Director of 
the Office of Lender Activities and Pro-
gram Compliance (or such other posi-
tion as may be assigned such duties), 
and such other persons as the Board 

may appoint, shall serve as nonvoting 
advisors to the Board. 

(c) Quorum. Four members of the 
Board or their designees shall con-
stitute a quorum. 

(d) Determination by the Board. Any 
administrative action taken by the 
Board shall be determined by a major-
ity vote of the quorum. 

[57 FR 31051, July 13, 1992; 57 FR 37085, Aug. 
18, 1992, as amended at 73 FR 60540, Oct. 10, 
2008] 

§ 25.5 Administrative actions. 

(a) General. The Board is authorized 
to take administrative actions in ac-
cordance with 12 U.S.C. 1708(c), includ-
ing, but not limited to, the following: 
issue a letter of reprimand, probation, 
suspension, or withdrawal; or enter 
into a settlement agreement. 

(b) Letter of reprimand. A letter of rep-
rimand shall be effective upon receipt 
of the letter by the mortgagee. Failure 
to comply with a directive in the letter 
of reprimand may result in any other 
administrative action that the Board 
finds appropriate as provided by 12 
U.S.C. 1708(c). 

(c) Probation. Probation shall be ef-
fective upon receipt of the notice of 
probation by the mortgagee. Failure to 
comply with the terms of probation 
may result in any other administrative 
action that the Board finds appropriate 
as provided by 12 U.S.C. 1708(c). 

(d) Suspension—(1) Effect of suspen-
sion. (i) During the period of suspen-
sion, HUD will not endorse any mort-
gage originated by the suspended mort-
gagee under the Title II program unless 
prior to the date of suspension: 

(A) A firm commitment has been 
issued relating to any such mortgage; 
or 

(B) A Direct Endorsement under-
writer has approved the mortgagor for 
any such mortgage. 

(ii) During the period of suspension, a 
lender or loan correspondent may not 
originate new Title I loans under its 
Title I Contract of Insurance or apply 
for a new Contract of Insurance. 

(2) Effective date of suspension. A sus-
pension issued pursuant to § 25.7(d) is 
effective upon issuance. Any other sus-
pension is effective upon receipt of the 
notice of suspension by the mortgagee. 
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(e) Withdrawal—(1) Effect of with-
drawal. (i) During the period of with-
drawal, HUD will not endorse any 
mortgage originated by the withdrawn 
mortgagee under the Title II program, 
unless prior to the date of withdrawal: 

(A) A firm commitment has been 
issued relating to any such mortgage; 
or 

(B) A Direct Endorsement under-
writer has approved the mortgagor for 
any such mortgage. 

(ii) During the period of withdrawal, 
a lender or loan correspondent may not 
originate new Title I loans under its 
Title I Contract of Insurance or apply 
for a new Contract of Insurance. The 
Board may limit the geographical ex-
tent of the withdrawal, or limit its 
scope (e.g., to either the single family 
or multifamily activities of a with-
drawn mortgagee). Upon the expiration 
of the period of withdrawal, the mort-
gagee may file a new application for 
approval under 24 CFR part 202. 

(2) Effective date of withdrawal. (i) If 
the Board determines that immediate 
action is in the public interest or in 
the best interests of the Department, 
then withdrawal shall be effective upon 
receipt of the Board’s notice of with-
drawal. 

(ii) If the Board does not determine 
that immediate action is necessary ac-
cording to paragraph (e)(2)(i) of this 
section, then withdrawal shall be effec-
tive either: 

(A) Upon the expiration of the 30-day 
period specified in § 25.10, if the mort-
gagee has not requested a hearing; or 

(B) Upon receipt of the Board’s deci-
sion under § 25.10, if the mortgagee re-
quests a hearing. 

[73 FR 60540, Oct. 10, 2008] 

§ 25.6 Violations creating grounds for 
administrative action. 

Any administrative action imposed 
under 12 U.S.C. 1708(c) shall be based 
upon one or more of the following vio-
lations: 

(a) The transfer of an insured mort-
gage to non-approved mortgagee, ex-
cept pursuant to 24 CFR 203.433 or 
203.435; 

(b) The failure of a mortgagee to seg-
regate all escrow funds received from 
mortgagors on account of ground rents, 
taxes, assessments and insurance pre-

miums, or failure to deposit these 
funds with one or more financial insti-
tutions in a special account or ac-
counts that are fully insured by the 
Federal Deposit Insurance Corporation 
or by the National Credit Union Ad-
ministration except as otherwise pro-
vided in writing by the Assistant Sec-
retary for Housing—Federal Housing 
Commissioner; 

(c) The use of escrow funds for any 
purpose other than that for which they 
are received; 

(d) The termination of a mortgagee’s 
supervision by a governmental agency; 

(e) The failure of a nonsupervised 
mortgagee to submit the required an-
nual audit report of its financial condi-
tion prepared in accordance with in-
structions issued by the Secretary 
within 90 days of the close of its fiscal 
year, or such longer period as the As-
sistant Secretary of Housing—Federal 
Housing Commissioner may authorize 
in writing prior to the expiration of 90 
days; 

(f) The payment by a mortgagee of a 
referral fee to any person or organiza-
tion; or payment of any thing of value, 
directly or indirectly, in connection 
with any insured mortgage transaction 
or transactions to any person, includ-
ing but not limited to an attorney, es-
crow agent, title company, consultant, 
mortgage broker, seller, builder or real 
estate agent, if that person has re-
ceived any other compensation from 
the mortgagor, the seller, the builder 
or any other person for services related 
to such transactions or from or related 
to the purchase or sale of the mort-
gaged property, except compensation 
paid for the actual performance of such 
services as may be approved by the As-
sistant Secretary for Housing—Federal 
Housing Commissioner; 

(g) Failure to comply with any agree-
ment, certification, undertaking, or 
condition of approval listed on, or ap-
plicable to, either a mortgagee’s appli-
cation for approval or an approved 
mortgagee’s branch office notification; 

(h) Failure of an approved mortgagee 
to meet or maintain the applicable net 
worth, liquidity or warehouse line of 
credit requirements of 24 CFR part 202 
pertaining to net worth, liquid assets, 
and warehouse line of credit or other 
acceptable funding plan; 
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(i) Failure or refusal of an approved 
mortgagee to comply with an order of 
the Board, the Secretary, the hearing 
official, hearing officer or other inde-
pendent official to whom matters are 
referred under § 25.8(d)(2). 

(j) Violation of the requirements of 
any contract or agreement with the 
Department, or violation of the re-
quirements set forth in any statute, 
regulation, handbook, mortgagee let-
ter, or other written rule or instruc-
tion; 

(k) Submission of false information 
to HUD in connection with any HUD/ 
FHA insured mortgage transaction; 

(l) Failure of a mortgagee to respond 
to inquiries from the Board; 

(m) Indictment or conviction of a 
mortgagee or any of its officers, direc-
tors, principals or employees for an of-
fense which reflects upon the responsi-
bility, integrity, or ability of the mort-
gagee to participate in HUD/FHA pro-
grams as an approved mortgagee; 

(n) Employing or retaining: 
(1) An officer, partner, director, or 

principal at such time when such per-
son was suspended, debarred, ineligible, 
or subject to a limited denial of par-
ticipation under 2 CFR part 2424 or oth-
erwise prohibited from participation in 
HUD programs, where the mortgagee 
knew or should have known of the pro-
hibition; 

(2) An employee who is not an officer, 
partner, director, or principal and who 
is or will be working on HUD/FHA pro-
gram matters at a time when such per-
son was suspended, debarred, ineligible, 
or subject to a limited denial of par-
ticipation under 2 CFR part 2424 or oth-
erwise prohibited from participation in 
HUD programs, where the mortgagee 
knew or should have known of the pro-
hibition; 

(o) Violation by an approved mort-
gagee of the nondiscrimination re-
quirements of the Equal Credit Oppor-
tunity Act (15 U.S.C. 1691–1691f), Fair 
Housing Act (42 U.S.C. 3601–3619), Exec-
utive Order 11063 (27 FR 11527), and all 
regulations issued pursuant thereto; 

(p) Business practices which do not 
conform to generally accepted prac-
tices of prudent mortgagees or which 
demonstrate irresponsibility; 

(q) Failure to cooperate with an 
audit or investigation by the Depart-

ment’s Office of Inspector General or 
an inquiry by HUD/FHA into the con-
duct of the mortgagee’s HUD/FHA in-
sured business or any other failure to 
provide information to the Secretary 
or a representative related to the con-
duct of the mortgagee’s HUD/FHA busi-
ness; 

(r) Violation by an approved mort-
gagee of the requirements or prohibi-
tions of the Real Estate Settlement 
Procedures Act (12 U.S.C. 2601–2617); 

(s) Without regard to the date of the 
insurance of the mortgage, failure to 
service an insured mortgage in accord-
ance with the regulations and any 
other requirements of the Secretary 
which are in effect at the time the act 
or omission occurs; 

(t) Failure to administer properly an 
assistance payment contract under sec-
tion 235 of the National Housing Act (12 
U.S.C. 1715z); 

(u) Failure to pay the application and 
annual fees required by 24 CFR part 
202; 

(v) The failure of a coinsuring mort-
gagee: 

(1) To properly perform underwriting, 
servicing or property disposition func-
tions in accordance with instructions 
and standards issued by the Commis-
sioner; 

(2) To make full payment to an in-
vesting mortgagee as required by 24 
CFR part 204; 

(3) To discharge responsibilities 
under a contract for coinsurance; 

(4) To comply with restrictions con-
cerning the transfer of a coinsured 
mortgage to an agency not approved 
under 24 CFR part 250; 

(5) To maintain additional net worth 
requirements, as applicable; 

(w) Failure to remit, or timely remit, 
mortgage insurance premiums, loan in-
surance charges, late charges, or inter-
est penalties to the Department; 

(x) Failure to submit a report re-
quired under 24 CFR 202.12(c) within 
the time determined by the Commis-
sioner, or to commence or complete a 
plan for corrective action under that 
section within the time agreed upon 
with the Commissioner. 

(y) Failure to properly perform un-
derwriting functions in accordance 
with instructions and standards issued 
by the Department; 
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(z) Failure to fund mortgage loans or 
any other misuse of mortgage loan pro-
ceeds; 

(aa) Permitting the use of 
strawbuyer mortgagors in an insured 
mortgage transaction where the mort-
gagee knew or should have known of 
such use of strawbuyers; 

(bb) Breach by the mortgagee of a fi-
duciary duty owed by it to any person 
as defined in § 25.3, including GNMA 
and the holder of any mortgage-backed 
security guaranteed by GNMA, with re-
spect to an insured loan or mortgage 
transaction. 

(cc) Violation by a Title I lender or 
loan correspondent of any of the appli-
cable provisions of this section or 24 
CFR 202.11(a)(2). 

(dd) Failure to pay any civil money 
penalty, but only after all administra-
tive appeals requested by the mort-
gagee have been exhausted. 

(ee) Submitting, or causing to be sub-
mitted, with an application for FHA 
mortgage insurance an appraisal, valu-
ation condition sheet, or any other 
documentation relating to an appraisal 
that does not satisfy FHA require-
ments. 

(ff) Any other violation of Federal 
Housing Administration requirements 
that the Board or the Secretary deter-
mines to be so serious as to justify an 
administrative sanction. 

(Approved by the Office of Management and 
Budget under Control Number 2502–0450) 

[57 FR 31051, July 13, 1992; 57 FR 37085, Aug. 
18, 1992, as amended at 57 FR 58339, Dec. 9, 
1992; 60 FR 13836, Mar. 14, 1995; 60 FR 39238, 
Aug. 1, 1995; 61 FR 685, Jan. 9, 1996; 62 FR 
20081, Apr. 24, 1997; 69 FR 43509, July 20, 2004; 
72 FR 73492, Dec. 27, 2007. Redesignated and 
amended at 73 FR 60541, Oct. 10, 2008] 

§ 25.7 Notice of violation. 
(a) General. The Chairperson of the 

Board, or the Chairperson’s designee, 
shall issue a written notice to the 
mortgagee at the mortgagee’s address 
of record at least 30 days prior to tak-
ing any action under 12 U.S.C. 1708(c) 
against the mortgagee. Proof of deliv-
ery to the mortgagee’s address of 
record shall establish the mortgagee’s 
receipt of the notice. The notice shall 
state the specific violations that have 
been alleged, and shall direct the mort-
gagee to reply in writing to the Board 

within 30 days after receipt of the no-
tice by the mortgagee. The notice shall 
also provide the address to which the 
response shall be sent. If the mortgagee 
fails to reply during such time period, 
the Board may make a determination 
without considering any comments of 
the mortgagee. 

(b) Mortgagee’s response. The mortga-
gee’s response to the Board shall be in 
a format prescribed by the Secretary 
and shall not exceed 15 double-spaced 
typewritten pages. The response shall 
include an executive summary, a state-
ment of the facts surrounding the mat-
ter, an argument, and a conclusion. 
Such response shall also address the 
factors listed in § 25.8. A more lengthy 
submission, including documents and 
other exhibits, may be simultaneously 
submitted to Board staff for review. 

(c) Exception for letter of reprimand. 
Whenever information comes before 
the Board that discloses a basis for the 
issuance of a letter of reprimand, the 
Board may issue the letter without 
having previously issued a notice of 
violation. 

(d) Exception for immediate suspension. 
If the Board determines that there ex-
ists adequate evidence that immediate 
action is required to protect the finan-
cial interests of the Department or the 
public, the Board may take a suspen-
sion action without having previously 
issued a notice of violation. 

[73 FR 60541, Oct. 10, 2008] 

§ 25.8 Factors considered in taking ad-
ministrative action. 

In determining which administrative 
action under 12 U.S.C. 1708(c), if any, 
should be taken, the Board will con-
sider, among other factors, the serious-
ness and extent of the violations, the 
degree of mortgagee responsibility for 
the occurrences, and any other miti-
gating or aggravating facts. Where the 
Board is considering a withdrawal ac-
tion, the Board will also consider 
whether the violations were egregious 
or willful, in order to determine wheth-
er a permanent withdrawal is man-
dated by 12 U.S.C. 1708(c). 

[73 FR 60541, Oct. 10, 2008] 
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§ 25.9 Notice of administrative action. 

(a) Whenever the Board decides to 
take an action in accordance with 12 
U.S.C. 1708(c)(3), the Chairperson of the 
Board, or the Chairperson’s designee, 
shall issue a written notice of the ac-
tion to the mortgagee at the mortga-
gee’s address of record of the deter-
mination. Proof of delivery to the 
mortgagee’s address of record shall es-
tablish the mortgagee’s receipt of the 
notice. 

(b) In actions for probation, suspen-
sion, or withdrawal, the notice shall 
describe the nature and duration of the 
administrative action, and shall spe-
cifically state the reasons for the ac-
tion. In actions for probation, suspen-
sion, or withdrawal, the notice shall in-
form the mortgagee of its right to a 
hearing regarding the administrative 
action and of the manner and time in 
which to request a hearing. 

[73 FR 60541, Oct. 10, 2008] 

§ 25.10 Hearings and hearing request. 

(a) Hearing request. A mortgagee sub-
ject to any administrative action under 
12 U.S.C. 1708(c), except for a letter of 
reprimand, may request a hearing, 
which shall be held on the record be-
fore an administrative law judge. The 
mortgagee shall submit its request for 
a hearing within 30 days of receiving 
the Board’s notice of administrative 
action. The request shall be addressed 
to the Mortgagee Review Board Docket 
Clerk, Department of Housing and 
Urban Development, 451 7th Street, 
SW., Washington, DC 20410. The request 
shall specifically respond to the viola-
tions set forth in the notice of adminis-
trative action. If the mortgagee fails to 
request a hearing within 30 days after 
receiving the notice of administrative 
action, the Board’s action shall become 
final. 

(b) Hearing by Administrative Law 
Judge. Hearings are to be conducted by 
an Administrative Law Judge (ALJ), as 
set forth in this part. The ALJ shall 
commence a de novo hearing within 30 
days of HUD’s receipt of the mortga-
gee’s request, unless the mortgagee 
moves for an extension of time. The 
ALJ may extend this time period for 
good cause. 

(c) Procedural rules. The hearing shall 
be conducted in accordance with the 
applicable provisions of 24 CFR part 26, 
with the following modifications: 

(1) The mortgagee or its representa-
tive shall be afforded an opportunity to 
appear, submit documentary evidence, 
present witnesses, and confront any 
witness the agency presents, except 
that the parties shall not be allowed to 
present members of the Board as wit-
nesses. 

(2) Discovery of information and/or 
documents that do not pertain to the 
appealing mortgagee, including, but 
not limited to, reviews or audits by the 
Department or administrative actions 
by the Board against mortgagees other 
than the appealing mortgagee, shall 
not be permitted. Members of the 
Board shall not be subject to deposi-
tion. 

(3) The hearing shall generally be 
held in Washington, DC. However, upon 
a showing of undue hardship or other 
cause, the ALJ may, in his or her dis-
cretion, order the hearing to be held in 
a location other than Washington, DC. 

[73 FR 60542, Oct. 10, 2008] 

§ 25.11 Modification of Board orders. 

No order of an ALJ before whom pro-
ceedings are conducted under § 25.10 
may modify or otherwise disturb in 
any way an order or notice by the 
Board, unless the order of the ALJ be-
comes final agency action in accord-
ance with subpart B of part 26 of this 
title. 

[73 FR 60542, Oct. 10, 2008] 

§ 25.12 Public access to information; 
publication of actions. 

(a) Where a notice of administrative 
action does not result in a hearing and 
in any cases in which a settlement is 
entered into by the Board and a mort-
gagee, all non-privileged information 
regarding the nature of the violation 
and the resolution of the action shall 
be available to the public. 

(b) Publication in the FEDERAL REG-
ISTER. The Secretary shall publish, in 
the FEDERAL REGISTER, a description of 
and the cause for each administrative 
action taken by the Board against a 
mortgagee. 
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(c) Notification of other agencies. 
Whenever the Board has taken any dis-
cretionary action to suspend and/or 
withdraw the approval of a mortgagee, 
the Secretary shall provide prompt no-
tice of the action and a statement of 
the reasons for the action to the Sec-
retary of Veterans Affairs; the chief ex-
ecutive officer of the Federal National 
Mortgage Association; the chief execu-
tive officer of the Federal Home Loan 
Mortgage Corporation; the Adminis-
trator of the Rural Housing Service 
(formerly the Farmers Home Adminis-
tration); the Comptroller of the Cur-
rency, if the mortgagee is a National 
Bank or District Bank or subsidiary or 
affiliate of such a bank; the Board of 
Governors of the Federal Reserve Sys-
tem, if the mortgagee is a state bank 
that is a member of the Federal Re-
serve System or a subsidiary or affil-
iate of such a bank, or a bank holding 
company or a subsidiary or affiliate of 
such a company; the Board of Directors 
of the Federal Deposit Insurance Cor-
poration, if the mortgagee is a state 
bank that is not a member of the Fed-
eral Reserve System, or is a subsidiary 
or affiliate of such a bank; and the Di-
rector of the Office of Thrift Super-
vision, if the mortgagee is a federal or 
state savings association or a sub-
sidiary or affiliate of a savings associa-
tion. 

(d) Notification to GNMA of withdrawal 
actions. Whenever the Board issues a 
notice of violation that could lead to 
withdrawal of a mortgagee’s approval, 
or is notified by GNMA of an action 
that could lead to withdrawal of GNMA 
approval, the Board shall proceed in ac-
cordance with 12 U.S.C. 1708(d). 

[73 FR 60542, Oct. 10, 2008] 

§ 25.13 Notifying GNMA of withdrawal 
actions. 

When the Board issues a notice of 
violation that could lead to withdrawal 
of a mortgagee’s approval, or is noti-
fied by GNMA of an action that could 
lead to withdrawal of GNMA approval, 
the Board shall proceed in accordance 
with 12 U.S.C. 1708(d). 

(Approved by the Office of Management and 
Budget under Control Number 2502–0450) 

[61 FR 685, Jan. 9, 1996] 

§ 25.15 Retroactive application of 
Board regulations. 

Limitations on participation in HUD 
mortgage insurance programs proposed 
or imposed prior to August 12, 1992, 
under an ancillary procedure shall not 
be affected by this part. This part shall 
apply to sanctions initiated after the 
effective date of the Department of 
Housing and Urban Development Re-
form Act of 1989 (December 15, 1989) re-
gardless of the date of the cause giving 
rise to the sanction. 

[57 FR 31051, July 13, 1992. Redesignated at 61 
FR 685, Jan. 9, 1996] 

§ 25.17 [Reserved] 

PART 26—HEARING PROCEDURES 

Subpart A—Hearings Before Hearing 
Officers 

Sec. 
26.1 Purpose and scope. 

HEARING OFFICER 

26.2 Hearing officer, powers, and duties. 
26.3 Ex parte communications. 
26.4 Sanctions. 
26.5 Disqualification of hearing officer. 

REPRESENTATION OF THE PARTIES 

26.6 Department representative. 
26.7 Respondent’s representative. 
26.8 Standards of practice. 

PLEADINGS AND MOTIONS 

26.9 Form and filing requirements. 
26.10 Service. 
26.11 Time computation. 
26.12 Notice of administrative action. 
26.13 Complaint. 
26.14 Answer. 
26.15 Amendments and supplemental plead-

ings. 
26.16 Motions. 

DISCOVERY 

26.17 Prehearing conference. 
26.18 Discovery. 
26.19 Request for production of documents. 
26.20 Depositions. 
26.21 Written interrogatories. 
26.22 Requests for admissions. 

HEARINGS 

26.23 Public nature and timing of hearings; 
transcripts. 

26.24 Rules of evidence. 
26.25 Hearing officer’s determination and 

order. 
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SECRETARIAL REVIEW 

26.26 Review of determination of hearing of-
ficers. 

26.27 Interlocutory rulings. 

Subpart B—Hearings Pursuant to the 
Administrative Procedure Act 

26.28 Purpose and scope. 
26.29 Definitions. 
26.30 Service and filing. 
26.31 Time computations. 

ADMINISTRATIVE LAW JUDGE 

26.32 Powers and duties of the Administra-
tive Law Judge (ALJ). 

26.33 Ex parte communications. 
26.34 Sanctions. 
26.35 Disqualification of ALJ. 

PARTIES 

26.36 Parties to the hearing. 
26.37 Separation of functions. 

PREHEARING PROCEDURES 

26.38 Commencement of action. 
26.39 Prehearing conferences. 
26.40 Motions. 
26.41 Default. 

DISCOVERY 

26.42 Discovery. 
26.43 Subpoenas. 
26.44 Protective orders. 

HEARINGS 

26.45 General. 
26.46 Witnesses. 
26.47 Evidence. 
26.48 Posthearing briefs. 
26.49 The record. 
26.50 Initial decision. 
26.51 Interlocutory rulings. 
26.52 Appeal to the Secretary. 
26.53 Exhaustion of administrative rem-

edies. 
26.54 Judicial review. 
26.55 Collection of civil penalties and as-

sessments. 
26.56 Right to administrative offset. 

AUTHORITY: 42 U.S.C. 3535(d). 

SOURCE: 73 FR 76833, Dec. 17, 2008, unless 
otherwise noted. 

Subpart A—Hearings Before 
Hearing Officers 

§ 26.1 Purpose and scope. 
This part sets forth rules of proce-

dure in certain proceedings of the De-
partment of Housing and Urban Devel-
opment presided over by a hearing offi-
cer. These rules of procedure apply to 

administrative sanction hearings pur-
suant to 2 CFR part 2424 and to hear-
ings with respect to determinations by 
the Multifamily Participation Review 
Committee pursuant to 24 CFR part 
200, subpart H, to the extent that these 
regulations are not inconsistent and 
unless these regulations provide other-
wise. They also apply in any other case 
where a hearing is required by statute 
or regulation, to the extent that rules 
adopted under such statute or regula-
tion are not inconsistent. 

HEARING OFFICER 

§ 26.2 Hearing officer, powers, and du-
ties. 

(a) Hearing officer. Proceedings con-
ducted under these rules shall be pre-
sided over by a hearing officer who 
shall be an Administrative Law Judge 
or Office of Appeals Administrative 
Judge authorized by the Secretary or 
designee to conduct proceedings under 
this part. 

(b) Time and place of hearing.The 
hearing officer shall set the time and 
place of any hearing and shall give rea-
sonable notice to the parties. 

(c) Powers of hearing officers.The hear-
ing officer shall conduct a fair and im-
partial hearing and take all action nec-
essary to avoid delay in the disposition 
of proceedings and to maintain order. 
The hearing officer shall have all pow-
ers necessary to those ends, including, 
but not limited to, the power: 

(1) To administer oaths and affirma-
tions; 

(2) To cause subpoenas to be issued as 
authorized by law; 

(3) To rule upon offers of proof and 
receive evidence; 

(4) To order or limit discovery as the 
interests of justice may require; 

(5) To regulate the course of the 
hearing and the conduct of the parties 
and their counsel; 

(6) To hold conferences for the settle-
ment or simplification of the issues by 
consent of the parties; 

(7) To consider and rule upon all pro-
cedural and other motions appropriate 
in adjudicative proceedings; 

(8) To take notice of any material 
fact not appearing in evidence in the 
record that is properly a matter of ju-
dicial notice; 
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(9) To make and file determinations; 
and 

(10) To exercise such other authority 
as is necessary to carry out the respon-
sibilities of the hearing officer under 
subpart A of this part. 

§ 26.3 Ex parte communications. 
(a) Definition. An ex parte commu-

nication is any communication with a 
hearing officer, direct or indirect, oral 
or written, concerning the merits or 
procedures of any pending proceeding 
that is made by a party in the absence 
of any other party. 

(b) Prohibition of ex parte communica-
tions.Ex parte communications are pro-
hibited except where: 

(1) The purpose and content of the 
communication have been disclosed in 
advance or simultaneously to all par-
ties; or 

(2) The communication is a request 
for information concerning the status 
of the case. 

(c) Procedure after receipt of ex parte 
communication.Any hearing officer who 
receives an ex parte communication 
that the hearing officer knows or has 
reason to believe is unauthorized shall 
promptly place the communication, or 
its substance, in all files and shall fur-
nish copies to all parties. Unauthorized 
ex parte communications shall not be 
taken into consideration in deciding 
any matter in issue. 

§ 26.4 Sanctions. 
(a) The hearing officer may sanction 

a person, including any party or rep-
resentative, for failing to comply with 
an order, rule, or procedure governing 
the proceeding; failing to prosecute or 
defend an action; or engaging in other 
misconduct that interferes with the 
speedy, orderly, or fair conduct of the 
hearing. 

(b) Any sanction, including, but not 
limited to, those listed in paragraphs 
(c), (d), and (e) of this section, shall 
reasonably relate to the severity and 
nature of the failure or misconduct. 

(c) If a party refuses or fails to com-
ply with an order of the hearing officer, 
including an order compelling dis-
covery, the hearing officer may enter 
any appropriate order necessary to the 
disposition of the hearing including a 
determination against the noncom-

plying party, including but not limited 
to, the following: 

(1) Draw an inference in favor of the 
requesting party with regard to the in-
formation sought; 

(2) In the case of requests for admis-
sion, regard each matter about which 
an admission is requested to be admit-
ted; 

(3) Prohibit the party failing to com-
ply with the order from introducing 
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; or 

(4) Strike any part of the pleadings 
or other submissions of the party fail-
ing to comply with the order. 

(d) If a party fails to prosecute or de-
fend an action brought under subpart A 
of this part, the hearing officer may 
dismiss the action or may issue an ini-
tial decision against the non-pros-
ecuting or defending party. 

(e) The hearing officer may refuse to 
consider any motion, request, response, 
brief, or other document that is not 
filed in a timely fashion. 

§ 26.5 Disqualification of hearing offi-
cer. 

(a) When a hearing officer believes 
there is a basis for disqualification in a 
particular proceeding, the hearing offi-
cer shall withdraw by notice on the 
record and shall notify the Secretary 
and the official initiating the action 
under appeal. 

(b) Whenever any party believes that 
the hearing officer should be disquali-
fied from presiding in a particular pro-
ceeding, the party may file a motion 
with the hearing officer requesting the 
hearing officer to withdraw from pre-
siding over the proceedings. This mo-
tion shall be supported by affidavits 
setting forth the alleged grounds for 
disqualification. 

(c) Upon the filing of a motion and 
affidavit, the hearing officer shall pro-
ceed no further in the case until the 
matter of disqualification is resolved. 

(d) If the hearing officer does not 
withdraw, a written statement of his or 
her reasons shall be incorporated in the 
record and the hearing shall proceed, 
unless the decision is appealed in ac-
cordance with the procedures set forth 
in § 26.27. 
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REPRESENTATION OF THE PARTIES 

§ 26.6 Department representative. 
In each case heard before a hearing 

officer under this part, the Department 
shall be represented by attorneys from 
the Office of General Counsel. 

§ 26.7 Respondent’s representative. 
The party against whom the adminis-

trative action is taken may be rep-
resented at hearing, as follows: 

(a) Individuals may appear on their 
own behalf; 

(b) A member of a partnership or 
joint venture may appear on behalf of 
the partnership or joint venture; 

(c) A bona fide officer may appear on 
behalf of a corporation or association 
upon a showing of adequate authoriza-
tion; 

(d) An attorney who files a notice of 
appearance with the hearing officer 
may represent any party. For purposes 
of this paragraph, an attorney is de-
fined as a member of the bar of a fed-
eral court or of the highest court of 
any state or territory of the United 
States; or 

(e) An individual not included within 
paragraphs (a) through (d) of this sec-
tion may represent the respondent 
upon an adequate showing, as deter-
mined by the hearing officer, that the 
individual possesses the legal, tech-
nical, or other qualifications necessary 
to advise and assist in the presentation 
of the case. 

§ 26.8 Standards of practice. 
Attorneys shall conform to the 

standards of professional and ethical 
conduct required of practitioners in the 
courts of the United States and by the 
bars of which the attorneys are mem-
bers. Any attorney may be prohibited 
by the hearing officer from rep-
resenting a party if the attorney is not 
qualified under § 26.7 or if such action is 
necessary to maintain order in or the 
integrity of the pending proceeding. 

PLEADINGS AND MOTIONS 

§ 26.9 Form and filing requirements. 
(a) Filing.Unless otherwise provided 

by statute, rule, or regulation: 
(1) Requests for hearings shall be 

filed with the Office of General Coun-

sel’s Docket Clerk, Department of 
Housing and Urban Development, 451 
7th Street, SW., Washington, DC 20410. 
The OGC Docket Clerk shall assign the 
docket number and forward the case to 
HUD’s Office of Appeals. 

(2) All other pleadings, submissions, 
and documents should be filed directly 
with the appropriate hearing officer. 

(3) Filing may be made by first class 
mail, delivery, facsimile transmission, 
or electronic means; however, the hear-
ing officer may place reasonable limits 
on filing by facsimile or electronic 
means. Duplicate copies are not re-
quired unless so ordered by the hearing 
officer. A document is considered time-
ly filed if postmarked on or before the 
date due or delivered to the appro-
priate person by the date due. 

(b) Title. Documents shall show clear-
ly the title of the action and the dock-
et number assigned by the Docket 
Clerk. 

(c) Form. To the fullest extent pos-
sible, all documents shall be printed or 
typewritten in clear, legible form. 

§ 26.10 Service. 
(a) Method of Service.One copy of all 

pleadings, motions, and other docu-
ments required or permitted under 
these rules shall be served upon all par-
ties by the person filing them and shall 
be accompanied by a certificate of 
service stating how and when such 
service has been made. Whenever these 
rules require or permit service to be 
made upon a party represented by an 
attorney, the service shall be made 
upon the attorney, unless service upon 
the party is ordered by the hearing of-
ficer. Service shall be made by deliv-
ery, by first class mail or overnight de-
livery to that person’s last known ad-
dress, by facsimile transmission, or by 
electronic means; however, the hearing 
officer may place reasonable limits on 
service by facsimile transmission or 
electronic means. Delivery of a copy 
within this rule means: handing it to 
the person to be served; or leaving it at 
that person’s office with a clerk or 
other person in charge; or, if there is 
no one in charge, leaving it in a con-
spicuous place in the office; or, if the 
office is closed or the person to be 
served has no office, leaving it at that 
person’s residence or usual place of 
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abode with some person of suitable age 
and discretion who resides there. Serv-
ice by mail, overnight delivery, fac-
simile transmission, or electronic 
means is complete upon deposit in a 
mail box, or upon posting, or upon elec-
tronic transmission. 

(b) Proof of Service.Proof of service 
shall not be required unless the fact of 
service is put in issue by appropriate 
motion or objection on the part of the 
person allegedly served. In these cases, 
service may be established by written 
receipt signed by or on behalf of the 
person to be served, or may be estab-
lished prima facie by affidavit, certifi-
cate of service of mailing, or electronic 
receipt of sending. 

§ 26.11 Time computation. 

(a) Generally. Computation of any pe-
riod of time prescribed or allowed by 
this part shall begin with the first 
business day following the day on 
which the act, event, development, or 
default initiating the period of time oc-
curred. When the last day of the period 
computed is a Saturday, Sunday, na-
tional holiday, or other day on which 
the Department of Housing and Urban 
Development is closed, the period shall 
run until the end of the next following 
business day. When any prescribed or 
allowed period of time is 7 days or less, 
each of the Saturdays, Sundays, and 
national holidays shall be excluded 
from the computation of the prescribed 
or allowed period. 

(b) Entry of orders. In computing any 
time period involving the date of the 
issuance of an order or decision by a 
hearing officer, the date of the issuance 
is the date the order or decision is 
served on the parties by the hearing of-
ficer or Docket Clerk. 

(c) Service by mail. If a document is 
served by mail, 3 days shall be added to 
the time permitted for a response. 

(d) Extensions of time periods. Except 
where mandated by statute, the hear-
ing officer (or in the case of a review 
under §§ 26.26 and 26.27, the Secretary or 
designee) may upon motion enlarge the 
time within which any act required by 
these rules must be performed where 
necessary to avoid prejudicing the pub-
lic interest or the rights of the parties. 

§ 26.12 Notice of administrative action. 
In every case, there shall be a notice 

of administrative action. The notice 
shall be in writing and inform the 
party of the nature of that administra-
tive action. The notice shall state the 
reasons for the proposed or imposed ac-
tion, except where general terms are 
permitted by 2 CFR part 2424, and shall 
inform the party of any right to a hear-
ing to challenge the administrative ac-
tion, and the manner and time in 
which to request such hearing. A sup-
plemental notice may be issued in the 
discretion of the initiating official to 
add to or modify the reasons for the ac-
tion. 

§ 26.13 Complaint. 
(a) Respondent. A complaint shall be 

served upon the party against whom an 
administrative action is taken, who 
shall be called the respondent. 

(b) Grounds. The complaint shall 
state the legal and factual grounds 
upon which the administrative action 
is based. The grounds set forth in the 
complaint may not contain allegations 
beyond the scope of the notice of ad-
ministrative action or any amendment 
thereto. 

(c) Notice of administrative action as 
complaint. A notice of administrative 
action may serve as a complaint pro-
vided the notice states it is also a com-
plaint and complies with paragraph (b) 
of this section. 

(d) Timing. When the notice does not 
serve as a complaint, the complaint 
shall be served on or before the 30th 
day after the referral to a hearing offi-
cer or a request for hearing is made, or 
within any other time period des-
ignated by the hearing officer. 

§ 26.14 Answer. 
(a) Respondent shall file an answer 

within 30 days of receipt of the com-
plaint, unless otherwise specified in 
this title or ordered by the hearing of-
ficer. 

(b) The answer shall: 
(1) Respond specifically to each fac-

tual allegation contained in the com-
plaint; 

(2) Specifically plead any affirmative 
defense; and 

(3) Set forth any mitigating factors 
or extenuating circumstances. 
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(c) A general denial shall not be per-
mitted. Allegations are admitted when 
not specifically denied in respondent’s 
answer. 

§ 26.15 Amendments and supplemental 
pleadings. 

(a) Amendments. (1) By right: The De-
partment may amend its complaint 
without leave at any time within 30 
days of the date the complaint is filed 
or at any time before respondent’s re-
sponsive pleading is filed, whichever is 
later. Respondent may amend its an-
swer without leave at any time within 
30 days of filing of its answer. A party 
shall plead in response to an amended 
pleading within 15 days of receipt of 
the amended pleading. 

(2) By leave: Upon conditions as are 
necessary to avoid prejudicing the pub-
lic interest and the rights of the par-
ties, the hearing officer may allow 
amendments to pleadings upon motion 
of any party. 

(3) Conformance to evidence: When 
issues not raised by the pleadings, but 
reasonably within the scope of the pro-
ceeding initiated by the complaint, are 
tried by express or implied consent to 
the parties, they shall be treated in all 
respects as if they had been raised in 
the pleadings, and amendments of the 
pleadings necessary to make them con-
form to the evidence shall be allowed 
at any time. 

(b) Supplemental pleadings. The hear-
ing officer may, upon reasonable no-
tice, permit service of a supplemental 
pleading concerning transactions, oc-
currences, or events that have hap-
pened or been discovered since the date 
of prior pleadings. 

§ 26.16 Motions. 

(a) Motions. Requests for rulings or 
actions to be taken by the hearing offi-
cer should be made, wherever appro-
priate, in the form of a motion. All mo-
tions from the commencement of the 
action until the issuance of a decision 
shall be addressed to the hearing offi-
cer, and shall be served upon all parties 
to the proceeding. 

(b) Content. All written motions shall 
state the particular order, ruling, or 
action desired and the grounds for 
granting the motion. The parties may 

submit a proposed order with any mo-
tion. 

(c) Responses to motions. Within 10 
days after receipt of any written mo-
tion, or within any other period as may 
be designated by the hearing officer, 
the opposing party shall respond to the 
motion and set forth any objections to 
the motion. Failure to file a timely re-
sponse to the motion may constitute a 
party’s consent to the granting of the 
motion. The moving party shall have 
no right to reply, except as permitted 
by the hearing officer. 

(d) Motions for extensions of time. Ei-
ther party may file a motion for exten-
sion. At the discretion of the hearing 
officer, a motion for an extension of 
time may be granted for good cause at 
any time, notwithstanding an objec-
tion or any reply to the motion con-
sistent with the provisions of § 26.2(c)(5) 
and (7). The hearing officer may waive 
the requirements of this section as to 
motions for extensions of time. 

(e) Oral argument. The hearing officer 
may order oral argument on any mo-
tion. 

(f) Motions for summary judgment. (1) 
A party claiming relief or a party 
against whom relief is sought may 
timely move, with or without sup-
porting affidavits, for summary judg-
ment on all or part of the claim. 

(2) Objections in the consideration of 
summary judgment motions or answers 
thereto based upon a failure to strictly 
comply with the provisions of Rule 56 
of the Federal Rules of Civil Procedure 
may, at the discretion of the hearing 
officer, be overruled. 

(g) Motions for dismissal. When a mo-
tion to dismiss the proceeding is grant-
ed, the hearing officer shall issue a de-
termination and order in accordance 
with the provisions of § 26.25. 

DISCOVERY 

§ 26.17 Prehearing conference. 

(a) Prehearing conference. The hearing 
officer may, sua sponte or at the re-
quest of any party, direct counsel for 
all parties to confer with the hearing 
officer before the hearing for the pur-
pose of considering: 

(1) Simplification and clarification of 
the issues; 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00264 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



255 

Office of the Secretary, HUD § 26.18 

(2) Stipulations and admissions of 
fact and of the contents and authen-
ticity of documents; 

(3) The disclosure of the names of 
witnesses; 

(4) Matters of which official notice 
will be taken; 

(5) Other matters as may aid in the 
orderly disposition of the proceeding, 
including disclosure of the documents 
or other physical exhibits that will be 
introduced into evidence in the course 
of the proceeding. 

(b) Recordation of prehearing con-
ference. The prehearing conference 
shall, at the request of any party, be 
recorded or transcribed. 

(c) Order on prehearing conference. 
The hearing officer shall enter in the 
record an order that states the rulings 
upon matters considered during the 
conference, together with appropriate 
directions to the parties. The order 
shall control the subsequent course of 
the proceeding, subject to modifica-
tions upon good cause shown. 

§ 26.18 Discovery. 

(a) General. The parties are encour-
aged to engage in voluntary discovery 
procedures, which may commence at 
any time after an answer has been 
filed. Parties may obtain discovery re-
garding any matter, not privileged, 
that is relevant to the claim or defense 
of any party, including the existence, 
description, nature, custody, condition, 
and location of any books, documents, 
or other tangible things and the iden-
tity and location of persons having 
knowledge of any discoverable matter. 
For good cause, the hearing officer 
may order discovery of any matter rel-
evant to the subject matter involved in 
the action. To be relevant, information 
need not be admissible at the hearing, 
if the discovery appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence. Each party shall 
bear its own expenses associated with 
discovery. Discovery may include: 

(1) Requests for production of docu-
ments as set forth in § 26.19; 

(2) Depositions as set forth in § 26.20; 
(3) Written interrogatories as set 

forth in § 26.21; and 
(4) Requests for admissions as set 

forth in § 26.22. 

(b) Supplementation of responses. A 
party who has responded to a request 
for discovery with a response is under a 
duty to timely amend a prior response 
to an interrogatory, request for pro-
duction, or request for admission if so 
ordered by the hearing officer, or if the 
party learns that the response is in 
some material respect incomplete or 
incorrect and if the additional or cor-
rective information has not otherwise 
been made known to the other parties 
during the discovery process or in writ-
ing. 

(c) Requesting an order. In connection 
with any discovery procedure, by mo-
tion addressed to the hearing officer 
and upon a showing of a good faith at-
tempt to resolve the issue without the 
hearing officer’s intervention, either 
party may: 

(1) Request an order compelling a re-
sponse with respect to any objection to 
or other failure to respond to the dis-
covery requested or any part thereof, 
or any failure to respond as specifically 
requested, or 

(2) Request a protective order lim-
iting the scope, methods, time and 
place for discovery, and provisions for 
protecting privileged information or 
documents. 

(d) Limitations. (1) By order, the hear-
ing officer may set or alter limits on 
the number of document requests, 
depositions, and interrogatories, or the 
length of depositions. 

(2) Orders compelling discovery shall 
be issued only where such discovery 
will not compel the disclosure of privi-
leged information, unduly delay the 
hearing, or result in prejudice to the 
public interest or the rights of the par-
ties, and upon a showing of good cause. 

(3) Protective orders may be issued 
by a hearing officer if the hearing offi-
cer determines such an order is nec-
essary to protect a party or other per-
son from annoyance, embarrassment, 
oppression, or undue burden or expense 
because: 

(i) The discovery sought is unreason-
ably cumulative or duplicative, or is 
obtainable from some other source that 
is more convenient, less burdensome, 
or less expensive; 

(ii) The party seeking discovery has 
had ample opportunity by discovery in 
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the action to obtain the information 
sought; or 

(iii) The burden or expense of the pro-
posed discovery outweighs its likely 
benefit, taking into account the needs 
of the case, the amount in controversy, 
the parties’ resources, the importance 
of the issues at stake in the litigation, 
and the importance of the proposed dis-
covery in resolving the issues. 

(4) A party need not provide dis-
covery of electronically stored infor-
mation from sources that the party 
identifies as not reasonably accessible 
because of undue burden or cost. On 
motion to compel discovery or for a 
protective order, the party from whom 
discovery is sought must show that the 
information is not reasonably acces-
sible because of undue burden or cost. 
If that showing is made, the hearing of-
ficer may nonetheless order discovery 
from such sources if the requesting 
party shows good cause or, when the 
party’s refusal to provide the informa-
tion sought is solely due to undue ex-
pense, if the party seeking the dis-
covery agrees to bear the expense asso-
ciated with the request. 

(e) Refusal to honor discovery order. 
When a party refuses to honor a dis-
covery order, the hearing officer may 
issue such orders in regard to the re-
fusal as justice shall require. 

§ 26.19 Request for production of docu-
ments. 

(a) Request to produce. Any party may 
serve upon any other party a written 
request to produce, and permit the 
party making the request, or someone 
acting on the requestor’s behalf, to in-
spect, copy, test, or sample any des-
ignated documents—including 
writings, drawings, graphs, charts, pho-
tographs, sound recordings, images, 
and other data or data compilations 
stored in any medium from which in-
formation can be obtained—translated, 
if necessary, by the respondent into 
reasonably usable form, or to inspect, 
copy, test, or sample any designated 
tangible things that constitute or con-
tain matters within the scope of 
§ 26.18(a) and which are in the posses-
sion, custody, or control of the party 
upon whom the request is served. 

(b) Procedure. The request shall set 
forth, either by individual item or by 

category, the items to be inspected, 
and describe each with reasonable par-
ticularity. The request shall specify a 
reasonable time, place, and manner of 
making the inspection and performing 
the related acts. The request may 
specify the form or forms in which 
electronically stored information is to 
be produced. 

(c) Response to request to produce. The 
party upon whom the request is served 
shall serve a written response within 20 
days after service of the request. A 
shorter or longer time may be directed 
by the hearing officer, or in the ab-
sence of such an order, agreed to by the 
parties in a written document that 
shall be timely submitted to the hear-
ing officer. The response shall state, 
with respect to each item or category, 
whether inspection and related activi-
ties will be permitted as requested. If 
there are any objections to any re-
quests, including objections to the re-
quested form or forms for producing 
electronically stored information, the 
response shall state the reasons for 
such objections. If objection is made to 
part of an item or category, the part 
shall be specified and inspection of the 
remaining parts shall be permitted. If 
objection is made to the requested for-
mat or forms for producing electroni-
cally stored information—or if no form 
was specified in the request—the re-
sponding party must state the form or 
forms it intends to use. The party sub-
mitting the request may move for an 
order under § 26.18(c)(1) with respect to 
any objection to or other failure to re-
spond to the request or any part there-
of, or any failure to permit inspection 
as requested. 

(d) Form of production. Unless the par-
ties otherwise agree, or the hearing of-
ficer otherwise orders: 

(1) A party who produces documents 
for inspection shall produce them as 
they are kept in the usual course of 
business or shall organize and label 
them to correspond with the categories 
in the request; 

(2) If a request does not specify the 
format or forms for producing elec-
tronically stored information, a re-
sponding party must produce the infor-
mation in a form or forms in which it 
is ordinarily maintained or in a form 
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or forms that are reasonably usable; 
and 

(3) A party need not produce the 
same electronically stored information 
in more than one form. 

§ 26.20 Depositions. 
(a) Taking oral deposition. A party 

may take the oral deposition of any 
person. Reasonable written notice of 
deposition shall be served upon the op-
posing party and the deponent. The at-
tendance of a deponent may be com-
pelled by subpoena where authorized by 
law or by other order of the hearing of-
ficer. 

(b) Testifying on oral deposition. Each 
person testifying on oral deposition 
shall be placed under oath by the per-
son before whom the deposition is 
taken. The deponent may be examined 
and cross-examined. The questions and 
the answers, together with all objec-
tions made, shall be recorded by the 
person before whom the deposition is 
to be taken, or under that person’s di-
rection. 

(c) Objections. Objection may be made 
to questions or answers for any reason 
that would require the exclusion of the 
testimony under § 26.24 as if the witness 
were present and testifying at hearing. 
Objections shall be in short form, stat-
ing every ground for objection. Failure 
to object to any question or answer 
shall be considered a waiver of objec-
tion, unless the parties agree other-
wise. Rulings on any objections shall 
be made by the hearing officer at hear-
ing, or at such other time requested by 
motion. The examination shall pro-
ceed, with the testimony being taken 
subject to the objections; the deponent 
may be instructed not to answer only 
when necessary to preserve a privilege, 
to enforce a limitation directed by the 
hearing officer, or to present a motion 
for a protective order under § 26.18(c)(2). 

(d) Submission to deponent. A tran-
script of the deposition shall be sub-
mitted to the deponent for examina-
tion and signature, unless submission 
is waived by the deponent and the par-
ties. Any changes in form or substance 
that the deponent desires to make 
shall be entered upon the transcript by 
the person before whom the deposition 
was taken, with a statement of reasons 
given by the deponent for making 

them. The transcript shall then be 
signed by the deponent, unless the par-
ties by stipulation waive the signing or 
the deponent is ill, cannot be found, or 
refuses to sign. If the transcript is not 
signed, the person before whom the 
deposition was taken shall sign it and 
state on the record the reason that it is 
not signed. 

(e) Certification and filing. The person 
before whom the deposition was taken 
shall make a certification on the tran-
script as to its accuracy. Interested 
parties shall make their own arrange-
ments with the person recording the 
testimony for copies of the testimony 
and the exhibits. 

(f) Deposition as evidence. Subject to 
appropriate rulings by the hearing offi-
cer on objections, the deposition or any 
part may be introduced into evidence 
for any purpose if the deponent is un-
available. Only that part of a deposi-
tion that is received in evidence at a 
hearing shall constitute a part of the 
record in the proceeding upon which a 
decision may be based. Nothing in this 
rule is intended to limit the use of a 
deposition for impeachment purposes. 

(g) Payment of fees. Fees shall be paid 
by the person upon whose application 
the deposition is taken. 

§ 26.21 Written interrogatories. 
(a) Service of interrogatories. Any 

party may serve upon any other party 
written interrogatories, not to exceed 
25 in number, including all discrete 
subparts, unless additional interrog-
atories are agreed to by the parties or 
leave to serve additional interrog-
atories is granted by the hearing offi-
cer. 

(b) Response to interrogatories. Within 
20 days after service of the request, the 
party upon whom the interrogatories 
are served shall serve a written re-
sponse, unless the parties agree in a 
written document submitted to the 
hearing officer or the hearing officer 
determines that a shorter or longer pe-
riod is appropriate under the cir-
cumstances. The response shall specifi-
cally answer each interrogatory, sepa-
rately and fully in writing, unless it is 
objected to, in which event the object-
ing party shall state the reasons for 
any objections with specificity. Any 
ground not stated in a timely objection 
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is waived unless the party’s failure to 
object is excused by the hearing officer 
for good cause shown. If objection is 
made to only part of an interrogatory, 
the objectionable part shall be speci-
fied and the party shall answer to the 
extent that the interrogatory is not ob-
jectionable. 

(c) Option to produce business records. 
Where the answer to an interrogatory 
may be derived or ascertained from the 
business records, including electroni-
cally stored information, of the party 
upon whom the interrogatory has been 
served or from an examination, audit, 
or inspection of such business records, 
including a compilation, abstract, or 
summary thereof, and the burden of de-
riving or ascertaining the answer is 
substantially the same for the party 
serving the interrogatory as for the 
party served, it is a sufficient answer 
to such interrogatory to specify the 
records from which the answer may be 
derived or ascertained and to afford to 
the party serving the interrogatory 
reasonable opportunity to examine, 
audit, or inspect such records and to 
make copies, compilations, abstracts, 
or summaries. A specification shall be 
in sufficient detail to permit the inter-
rogating party to locate and to iden-
tify, as readily as can by the party 
served, the records from which the an-
swer may be ascertained. 

§ 26.22 Requests for admissions. 
(a) Any party may serve upon any 

other party a written request for the 
admission of the genuineness of any 
relevant documents described in the re-
quest or of the truth of any relevant 
matters of fact. Copies of documents 
shall be delivered with the request un-
less copies have already been furnished. 
Each requested admission shall be con-
sidered admitted, unless within 30 days 
after service of the request, or within 
such other time as the parties may 
agree, or the hearing officer deter-
mines, the party from whom the admis-
sion is sought serves upon the party 
making the request either: 

(1) A statement that: 
(i) Denies specifically the relevant 

matters for which an admission is re-
quested, or sets forth in detail the rea-
sons why the party can neither truth-
fully admit nor deny them; 

(ii) Fairly meets the substance of the 
requested admission and, when good 
faith requires that a party qualify an 
answer or deny only a part of the mat-
ter of which an admission is requested, 
specifies as much of it as is true and 
qualifies or denies the remainder; and 

(iii) Does not assert lack of informa-
tion or knowledge as a reason for fail-
ure to admit or deny, unless the party 
states that the party has made reason-
able inquiry, and that the information 
known or readily obtainable by the 
party is insufficient to enable the 
party to admit or deny; or 

(2) Written objections to a requested 
admission that: 

(i) State the grounds for the objec-
tion; and 

(ii) Object to a requested admission, 
if necessary, either in whole or in part, 
on the basis of privilege or relevance. 

(b) Responses to the request for ad-
mission on matters to which objections 
have been made may be deferred until 
the objection is ruled upon, but if writ-
ten objections are made only to a part 
of a request, a response to the remain-
der of the request shall be provided. 

(c) Any matter admitted under this 
rule is conclusively established unless 
the hearing officer, on motion, permits 
withdrawal or amendment of the ad-
mission. Admissions obtained pursuant 
to this procedure may be used in evi-
dence only for the purposes of the 
pending action. The use of obtained ad-
missions as evidence is permitted to 
the same extent and subject to the 
same objections as other evidence. 

HEARINGS 

§ 26.23 Public nature and timing of 
hearings; transcripts. 

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public. 

(b) Conduct of hearing. Hearings shall 
proceed with all reasonable speed. The 
hearing officer may order recesses for 
good cause, stated on the record. The 
hearing officer may, for convenience of 
the parties or witnesses, or in the in-
terests of justice, order that hearings 
be conducted outside of Washington, 
DC, and, if necessary, in more than one 
location. 
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(c) Transcripts. Hearings shall be re-
corded and transcribed only by a re-
porter designated by the Department 
under the supervision of the hearing of-
ficer. The original transcript shall be a 
part of the record and shall constitute 
the sole official transcript. Any party 
or a member of the public, at his own 
expense, may obtain copies of tran-
scripts from the reporter. 

§ 26.24 Rules of evidence. 
(a) Evidence. Every party shall have 

the right to present its case or defense 
by oral and documentary evidence, un-
less otherwise limited by law or regula-
tion, to conduct such cross-examina-
tion and to submit rebuttal evidence as 
may be required for a full and true dis-
closure of the facts. Irrelevant, imma-
terial, privileged, or unduly repetitious 
evidence shall be excluded. Unless oth-
erwise provided for in this part, the 
Federal Rules of Evidence shall provide 
guidance to the hearing officer in the 
conduct of proceedings under this part, 
but shall not be binding. Parties may 
object to clearly irrelevant material, 
but technical and hearsay objections to 
testimony as used in a court of law will 
not be sustained. 

(b) Testimony under oath or affirma-
tion. All witnesses shall testify under 
oath or affirmation. 

(c) Objections. Objections to the ad-
mission or exclusion of evidence shall 
be in short form, stating the grounds of 
objections. Rulings on objections shall 
be a part of the transcript. Failure to 
object to admission or exclusion of evi-
dence or to any evidentiary ruling 
shall be considered a waiver of objec-
tion, but no exception to a ruling on an 
objection is necessary in order to pre-
serve it for appeal. 

(d) Authenticity of documents. Unless 
specifically challenged, it shall be pre-
sumed that all relevant documents are 
authentic. An objection to the authen-
ticity of a document shall not be sus-
tained merely on the basis that it is 
not the original. 

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of 
fact. Stipulations may be received in 
evidence at a hearing, and when re-
ceived shall be binding on the parties 
with respect to the matters stipulated. 
The parties are encouraged to enter 

into stipulations of fact whenever pos-
sible. 

(f) Official notice. All matters offi-
cially noticed by the hearing officer 
shall appear on the record. 

(g) Burden of proof. The burden of 
proof shall be upon the proponent of an 
action or affirmative defense, includ-
ing, where applicable, mitigating fac-
tors, unless otherwise provided by law 
or regulation. 

§ 26.25 Hearing officer’s determination 
and order. 

(a) Scope of review. The hearing offi-
cer shall conduct a de novo review of 
the administrative action to determine 
whether it is supported by a preponder-
ance of the evidence, unless a different 
standard of proof is required by law or 
regulation. Each and every charge al-
leged by the Department need not be 
proven to support the administrative 
action. The hearing officer may modify 
or vacate the administrative action 
under review only upon a particular-
ized finding of facts that justifies a de-
viation from the administrative action. 

(b) Closing of hearing. At the discre-
tion of the hearing officer, the closing 
of the record may be postponed in 
order to permit the admission of other 
evidence into the record. In the event 
further evidence is admitted, each 
party shall be given an opportunity to 
respond to such evidence. 

(c) Briefs. Upon conclusion of the 
hearing, the hearing officer may re-
quest the parties to file proposed find-
ings of fact and legal briefs. The hear-
ing officer shall make a written deter-
mination and order based upon evi-
dence and arguments presented by the 
parties. The determination shall be 
founded upon reliable and probative 
evidence. This determination and order 
shall be served upon all parties. 

(d) Bench decisions. Where the parties 
agree and where appropriate in the 
judgment of the hearing officer, a 
bench decision will be issued. 

(e) Time period for issuance of decision. 
The hearing officer shall endeavor to 
issue a determination within 60 days 
from the date of the closing of the 
record. 

(f) Finality of determination. The de-
termination and order shall be final 
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unless a party timely appeals the de-
termination in accordance with § 26.26. 
The determination shall inform the 
parties that, if provided for and con-
sistent with Departmental regulations, 
any party may request, in writing, Sec-
retarial review of the determination 
within 30 days after the hearing officer 
issues the determination, in accord-
ance with § 26.26 of this part. The deter-
mination shall include the mailing ad-
dress, facsimile number, and electronic 
submission information to which the 
request for Secretarial review should 
be sent. A request for Secretarial re-
view may be made by mail, delivery, 
facsimile, or electronic submission. 

SECRETARIAL REVIEW 

§ 26.26 Review of determination of 
hearing officers. 

(a) Except in matters arising under 2 
CFR part 2424, any party may file with 
the Secretary an appeal within 30 days 
after the date that the hearing officer 
issues a determination or order. The 
Secretary or designee may extend the 
30-day period, in the Secretary’s sole 
discretion, for good cause. 

(b) Brief in support of appeal. The ap-
peal shall be accompanied by a written 
brief, not to exceed 15 pages, setting 
forth the party’s specific objections to 
the determination or order of the hear-
ing officer and the party’s supporting 
reasons for any objections. The appeal-
ing party may request leave to file a 
brief in excess of 15 pages for good 
cause shown. Alternative proposed 
findings and conclusions, if any, may 
be appended as an exhibit. 

(c) Briefs in opposition. Any opposing 
party may submit a brief in opposition 
to the appeal, not to exceed 15 pages, 
within 20 days of receiving a copy of 
the appeal and accompanying brief. 
The opposing party may request leave 
to file a brief in excess of 15 pages for 
good cause shown. The brief in opposi-
tion shall specifically state the oppos-
ing party’s reasons for supporting the 
hearing officer’s determination, or for 
objecting to any part of the hearing of-
ficer’s determination. 

(d) Service. The appeal and all briefs 
shall be served on all parties and on 
the Docket Clerk. 

(e) Forwarding of the record. Upon re-
quest by the Office of the Secretary, 
the hearing officer shall forward the 
record of the proceeding to the Sec-
retary or the Secretary’s designee. 

(f) Time extensions. The Secretary, or 
designee, in his or her sole discretion, 
may extend the deadlines or page limi-
tations set forth in paragraphs (b) and 
(c) of this section. The Secretary or 
designee may also permit the filing of 
additional briefs, in his or her sole dis-
cretion. 

(g) Personal appearance. There is no 
right to appear personally before the 
Secretary or designee. 

(h) Interlocutory rulings. There is no 
right to appeal any interlocutory rul-
ing by the hearing officer, except as 
provided for in § 26.27. 

(i) Objection not raised before hearing 
officer. In reviewing the determination 
or order, the Secretary, or designee, 
shall not consider any objection that 
was not raised before the hearing offi-
cer unless a demonstration is made of 
extraordinary circumstances causing 
the failure to raise the objection. 

(j) Evidence in the record. The Sec-
retary or designee shall consider only 
evidence contained in the record for-
warded by the hearing officer. How-
ever, if any party demonstrates to the 
satisfaction of the Secretary or des-
ignee that additional evidence not pre-
sented at the hearing is material, and 
that there were reasonable grounds for 
the failure to present such evidence at 
the hearing, the Secretary or designee 
shall remand the matter to the hearing 
officer for reconsideration in light of 
the additional evidence. 

(k) Ex parte communications. The pro-
hibitions of ex parte communications 
in § 26.3 shall apply to contacts with 
the Secretary or the Secretary’s des-
ignee. 

(l) Determination. The Secretary or 
designee may affirm, modify, reverse, 
remand, reduce, compromise, or settle 
any determination made or action or-
dered in the initial determination or 
order. The Secretary or designee shall 
consider, and include in any final de-
termination, such factors as may be set 
forth in applicable statutes or regula-
tions. 

(m) Written determination. Where a re-
quest for Secretarial review has been 
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timely made, the Secretary, or des-
ignee, shall issue a written determina-
tion within 30 days after receipt of the 
request for review, and shall serve it 
upon the parties to the hearing and the 
hearing officer. The Secretary, or des-
ignee, may extend the time in which a 
written determination must be issued 
by an additional 60 days for good cause 
shown in a written justification issued 
to the parties. The written determina-
tion of the Secretary shall be final. If 
the Secretary, or designee, does not act 
upon the request for review of a deter-
mination within 90 days of service of 
the request, then the initial determina-
tion shall be the final agency action. 

§ 26.27 Interlocutory rulings. 

(a) Interlocutory rulings by the hearing 
officer. A party seeking review of an in-
terlocutory ruling shall file a motion 
with the hearing officer within 10 days 
of the ruling requesting certification of 
the ruling for review by the Secretary, 
or in cases arising under 2 CFR part 
2424, with the Debarring Official. Cer-
tification may be granted if the hear-
ing officer believes that: 

(1) It involves an important issue of 
law or policy as to which there is sub-
stantial ground for difference of opin-
ion; and 

(2) An immediate appeal from the 
order may materially advance the ulti-
mate termination of the litigation. 

(b) Petition for review. Any party may 
file a petition for review of an inter-
locutory ruling within 10 days of the 
hearing officer’s determination regard-
ing certification. 

(c) Secretarial review. The Secretary, 
or designee, or Debarring Official shall 
review a certified ruling. The Sec-
retary, designee, or Debarring Official 
has the discretion to grant or deny a 
petition for review from an uncertified 
ruling. 

(d) Continuation of hearing. Unless 
otherwise ordered by the hearing offi-
cer or the Secretary, designee, or De-
barring Official, the hearing shall pro-
ceed pending the determination of any 
interlocutory appeal, and the order or 
ruling of the hearing officer shall be ef-
fective pending review. 

Subpart B—Hearings Pursuant to 
the Administrative Procedure Act 

§ 26.28 Purpose and scope. 
Unless otherwise specified in this 

title, the rules in this subpart B of this 
part apply to hearings that HUD is re-
quired by statute to conduct pursuant 
to the Administrative Procedure Act (5 
U.S.C. 554 et seq.) 

§ 26.29 Definitions. 
The following definitions apply to 

subpart B of this part: 
Complaint means the notice from 

HUD alleging violations of a HUD stat-
ute and/or regulation, citing the legal 
authority upon which it is issued, stat-
ing the relief HUD seeks, and inform-
ing a respondent of his or her right to 
submit a response to a designated of-
fice and to request an opportunity for a 
hearing before an Administrative Law 
Judge. 

Docket Clerk means the Docket Clerk 
of the Office of Administrative Law 
Judges, located at the following ad-
dress—409 Third Street, SW., Second 
Floor, Washington, DC 20024; mailing 
address is 451 7th Street, SW., Room B– 
133, Washington, DC 20410. 

Respondent, unless otherwise identi-
fied by other governing statute, rule, 
or regulation, is the party against 
whom the administrative action is 
taken. 

Response means the written response 
to a complaint, admitting or denying 
the allegations in the complaint and 
setting forth any affirmative defense 
and any mitigating factors or extenu-
ating circumstances. The response 
shall be submitted to the division of 
the Office of General Counsel that ini-
tiates the complaint or to such other 
office as may be designated in the com-
plaint. A response is deemed a request 
for a hearing. 

§ 26.30 Service and filing. 
(a) Filing. Unless otherwise provided 

by statute, rule, or regulation, all doc-
uments shall be filed with the Docket 
Clerk. Filing may be by delivery, first- 
class mail, overnight delivery, fac-
simile transmission, or electronic 
means; however, the ALJ may place 
reasonable limits on filing by facsimile 
transmission or electronic means. All 
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documents shall clearly designate the 
docket number and title of the pro-
ceeding. Duplicate copies are not re-
quired unless ordered by the ALJ. 

(b) Service. One copy of all documents 
filed with the Docket Clerk shall be 
served upon each party by the persons 
filing them and shall be accompanied 
by a certificate of service stating how 
and when such service has been made. 
Service may be made by delivery, first- 
class mail, overnight delivery, fac-
simile transmission, or electronic 
means; however, the ALJ may place 
reasonable limits on service by fac-
simile transmission or electronic 
means. Documents shall be served upon 
a party’s address of residence or prin-
cipal place of business, or, if the party 
is represented by counsel, upon counsel 
of record at the address of counsel. 
Service is complete when handed to the 
person or delivered to the person’s of-
fice or residence and deposited in a 
conspicuous place. If service is by first- 
class mail, overnight delivery, fac-
simile transmission, or electronic 
means, service is complete upon de-
posit in the mail or upon electronic 
transmission. 

§ 26.31 Time computations. 

(a) General. In computing any period 
of time under subpart B of this part, 
the time period begins the day fol-
lowing the act, event, or default, and 
includes the last day of the period, un-
less the last day is a Saturday, Sunday, 
or legal holiday observed by the Fed-
eral Government, in which case the 
time period includes the next business 
day. When the prescribed time period is 
7 days or less, intermediate Saturdays, 
Sundays, and legal holidays shall be 
excluded from the computation. 

(b) Entry of orders. In computing any 
time period involving the date of the 
issuance of an order or decision by an 
Administrative Law Judge, the date of 
issuance is the date the order or deci-
sion is served by the Docket Clerk. 

(c) Service by mail. If a document is 
served by mail, 3 days shall be added to 
the time permitted for a response. 

ADMINISTRATIVE LAW JUDGE 

§ 26.32 Powers and duties of the Ad-
ministrative Law Judge (ALJ). 

The ALJ shall conduct a fair and im-
partial hearing, avoid delay, maintain 
order, and ensure that a record of the 
proceeding is made. The ALJ is author-
ized to: 

(a) Set and change the date, time, 
and place of the hearing upon reason-
able notice to the parties; 

(b) Continue or recess the hearing, in 
whole or in part, for a reasonable pe-
riod of time; 

(c) Hold conferences to identify or 
simplify the issues, or to consider 
other matters that may aid in the ex-
peditious disposition of the proceeding; 

(d) Administer oaths and affirma-
tions; 

(e) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at 
hearings; 

(f) Rule on motions and other proce-
dural matters; 

(g) Regulate the scope and timing of 
discovery; 

(h) Regulate the course of the hear-
ing and the conduct of representatives 
and parties; 

(i) Examine witnesses; 
(j) Receive, rule on, exclude, or limit 

evidence; 
(k) Upon motion of a party, take offi-

cial notice of facts; 
(l) Upon motion of a party, decide 

cases, in whole or in part, by summary 
judgment where there is no disputed 
issue of material fact; 

(m) Conduct any conference, argu-
ment, or hearing on motions in person 
or by telephone; 

(n) Upon motion, except where man-
dated by statute, extend the time with-
in which any act required by these 
rules must be performed where nec-
essary to avoid prejudicing the public 
interest or the rights of the parties, or 
upon showing of good cause; and 

(o) Exercise such other authority as 
is necessary to carry out the respon-
sibilities of the ALJ under subpart B of 
this part. 

§ 26.33 Ex parte communications. 
No party or person (except employees 

of the ALJ’s office) shall communicate 
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in any way with the ALJ on any mat-
ter at issue in a case, unless on notice 
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring 
about the status of a case or asking 
routine questions concerning adminis-
trative functions or procedures. 

§ 26.34 Sanctions. 

(a) The ALJ may sanction a person, 
including any party or representative, 
for failing to comply with an order, 
rule, or procedure governing the pro-
ceeding; failing to prosecute or defend 
an action; or engaging in other mis-
conduct that interferes with the 
speedy, orderly, or fair conduct of the 
hearing. 

(b) Any sanction, including, but not 
limited to, those listed in paragraphs 
(c), (d), and (e) of this section, shall 
reasonably relate to the severity and 
nature of the failure or misconduct. 

(c) When a party fails to comply with 
an order, including an order compelling 
discovery, the ALJ may impose an ap-
propriate sanction for such noncompli-
ance, including, but not limited to, the 
following: 

(1) Drawing an inference in favor of 
the requesting party with regard to the 
information sought; 

(2) In the case of requests for admis-
sion, deeming any matter about which 
an admission is requested to be admit-
ted; 

(3) Prohibiting the party failing to 
comply with the order from intro-
ducing evidence concerning, or other-
wise relying upon, testimony relating 
to the information sought; or 

(4) Striking any part of the pleadings 
or other submissions of the party fail-
ing to comply with the order. 

(d) If a party fails to prosecute or de-
fend an action brought under subpart B 
of this part, the ALJ may dismiss the 
action or may issue a decision against 
the non-prosecuting or defending 
party. Such decision of the ALJ shall 
constitute final agency action and 
shall not be appealable to the Sec-
retary under § 26.52 of this part. 

(e) The ALJ may refuse to consider 
any motion, request, response, brief, or 
other document that is not filed in a 
timely fashion. 

§ 26.35 Disqualification of ALJ. 
(a) An ALJ in a particular case may 

disqualify himself or herself. 
(b) A party may file with the ALJ a 

motion for the ALJ’s disqualification. 
The motion shall be accompanied by an 
affidavit alleging the grounds for dis-
qualification. 

(c) Upon the filing of a motion and 
affidavit, the ALJ shall proceed no fur-
ther in the case until the matter of dis-
qualification is resolved. 

(d) If the ALJ does not withdraw 
from the proceedings, a written state-
ment of his or her reasons for electing 
not to withdraw shall be incorporated 
into the record and the hearing shall 
proceed. 

PARTIES 

§ 26.36 Parties to the hearing. 
(a) General. The parties to the hear-

ing shall be the respondent and HUD. 
(b) Rights of parties. Except as other-

wise limited by subpart B of this part, 
all parties may: 

(1) Be accompanied, represented, and 
advised by a representative; 

(2) Participate in any conference held 
by the ALJ; 

(3) Conduct discovery; 
(4) Agree to stipulations of fact or 

law, which shall be made part of the 
record; 

(5) Present evidence relevant to the 
issues at the hearing; 

(6) Present and cross-examine wit-
nesses; 

(7) Present oral arguments at the 
hearing as permitted by the ALJ; and 

(8) Submit written briefs and pro-
posed findings of fact and conclusions 
of law after the hearing, as permitted 
by the ALJ. 

§ 26.37 Separation of functions. 
No officer, employee, or agent of the 

Federal Government engaged in the 
performance of investigative, concilia-
tory, or prosecutorial functions in con-
nection with the proceeding shall, in 
that proceeding or any factually re-
lated proceeding under subpart B of 
this part, participate or advise in the 
decision of the Administrative Law 
Judge, except as a witness or counsel 
during the proceeding, or in its appel-
late review. 
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PREHEARING PROCEDURES 

§ 26.38 Commencement of action. 
Proceedings under subpart B of this 

part shall commence with the Govern-
ment’s filing of a complaint, as that 
term is defined in § 26.29, with the 
Docket Clerk. The respondent’s re-
sponse to the complaint shall be timely 
filed with the Docket Clerk and served 
upon the Government in accordance 
with the procedures set forth in the 
complaint. If the respondent fails to 
submit a response to the Docket Clerk, 
then the Government may file a mo-
tion for a default judgment in accord-
ance with § 26.41. 

§ 26.39 Prehearing conferences. 
(a) The ALJ may schedule prehearing 

conferences as appropriate. 
(b) Upon the motion of any party or 

sua sponte, the ALJ may schedule a 
prehearing conference at a reasonable 
time in advance of the hearing. 

(c) The ALJ may consider the fol-
lowing at a prehearing conference: 

(1) Simplification of the issues; 
(2) Stipulations of fact and of the au-

thenticity, accuracy, and admissibility 
of documents; 

(3) Submission of the case on briefs in 
lieu of an oral hearing; 

(4) Limitation of the number of wit-
nesses; 

(5) The exchange of witness lists and 
of proposed exhibits; 

(6) Discovery; 
(7) The time and place for the hear-

ing; and 
(8) Such other matters as may tend 

to expedite the fair and just disposition 
of the proceedings. 

§ 26.40 Motions. 
(a) General. All motions shall state 

the specific relief requested and the 
basis therefore and, except during a 
conference or the hearing, shall be in 
writing. Written motions shall be filed 
and served in accordance with § 26.30. 
Either party may submit a proposed 
order with any motion. 

(b) Response to motions. Unless other-
wise ordered by the ALJ, a response to 
a written motion may be filed within 10 
days after service of the motion. A 
party failing to respond timely to a 
motion may be deemed to have waived 

any objection to the granting of the 
motion. 

(c) Motions for extensions. Either 
party may file a motion for extension. 
At the discretion of the ALJ, a motion 
for an extension of time may be grant-
ed for good cause at any time, notwith-
standing an objection or any reply to 
the motion, consistent with § 26.32(f). 
The ALJ may waive the requirements 
of this section as to motions for exten-
sions of time or any page limits. 

(d) Right to reply. The moving party 
shall have no right to reply, except as 
permitted by the ALJ. 

(e) Oral Argument. Either party may 
request oral argument on any motion, 
but such argument shall be available at 
the sole discretion of the ALJ. 

(f) Motions for summary judgment. (1) 
A party claiming relief or a party 
against whom relief is sought may 
timely move, with or without sup-
porting affidavits, for summary judg-
ment on all or part of the claim. 

(2) Objections in the consideration of 
summary judgment motions or answers 
thereto based upon a failure to strictly 
comply with the provisions of Rule 56 
of the Federal Rules of Civil Procedure 
may, at the discretion of the ALJ, be 
overruled. 

(g) Motions for dismissal. When a mo-
tion to dismiss the proceeding is grant-
ed, the ALJ shall make and file a de-
termination and order in accordance 
with the provisions of § 26.50. 

§ 26.41 Default. 

(a) General. The respondent may be 
found in default, upon motion, for fail-
ure to file a timely response to the 
Government’s complaint. The motion 
shall include a copy of the complaint 
and a proposed default order, and shall 
be served upon all parties. The respond-
ent shall have 10 days from such serv-
ice to respond to the motion. 

(b) Default order. The ALJ shall issue 
a decision on the motion within 15 days 
after the expiration of the time for fil-
ing a response to the default motion. If 
a default order is issued, it shall con-
stitute the final agency action. 

(c) Effect of default. A default shall 
constitute an admission of all facts al-
leged in the Government’s complaint 
and a waiver of respondent’s right to a 
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hearing on such allegations. The pen-
alty proposed in the complaint shall be 
set forth in the default order and shall 
be immediately due and payable by re-
spondent without further proceedings. 

DISCOVERY 

§ 26.42 Discovery. 
(a) General. The parties are encour-

aged to engage in voluntary discovery 
procedures, which may commence at 
any time after an answer has been 
filed. Parties may obtain discovery re-
garding any matter, not privileged, 
that is relevant to the claim or defense 
of any party, including the existence, 
description, nature, custody, condition, 
and location of any books, documents, 
or other tangible things and the iden-
tity and location of persons having 
knowledge of any discoverable matter. 
For good cause, the ALJ may order dis-
covery of any matter relevant to the 
subject matter of the action. To be rel-
evant, information need not be admis-
sible at the hearing, if the discovery 
appears reasonably calculated to lead 
to the discovery of admissible evi-
dence. Each party shall bear its own 
expenses associated with discovery. 

(b) Discovery in Program Fraud Civil 
Remedies Actions. (1) Upon receipt of a 
complaint, the defendant may, upon 
written request to the Office of General 
Counsel, review any relevant and mate-
rial nonprivileged documents, includ-
ing any exculpatory documents, that 
relate to the allegations set out in the 
complaint. Exculpatory information 
that is contained in a privileged docu-
ment must be disclosed; however, the 
privileged document need not be pro-
vided. 

(2) With the exception of the limited 
discovery permitted under paragraph 
(b)(1) of this section, unless agreed to 
by the parties, discovery shall be avail-
able only as ordered by the ALJ. The 
ALJ shall order only that discovery 
that he or she determines is necessary 
for the expeditious, fair, and reason-
able consideration of the issues, is not 
unduly costly or burdensome, and will 
not unduly delay the proceeding. Dis-
covery of privileged information shall 
not be permitted. The request for ap-
proval sent to the Attorney General 
from the General Counsel or designee, 

as described in 31 U.S.C. § 3803(a)(2), is 
not discoverable under any cir-
cumstances. The ALJ may grant dis-
covery subject to a protective order 
under § 26.44. 

(c) Authorized discovery. The following 
types of discovery are authorized: 

(1) Requests for production of docu-
ments. (i) Any party may serve upon 
any other party a written request to 
produce and permit the party making 
the request, or someone acting on the 
requestor’s behalf, to inspect, copy, 
test, or sample any designated docu-
ments or electronically stored informa-
tion—including writings, drawings, 
graphs, charts, photographs, sound re-
cordings, images, and other data or 
data compilations stored in any me-
dium from which information can be 
obtained—translated, if necessary, by 
the respondent into reasonably usable 
form, or to inspect, copy, test, or sam-
ple any designated tangible things that 
constitute or contain matters within 
the scope of § 26.42(a) and which are in 
the possession, custody, or control of 
the party upon whom the request is 
served. 

(ii) The request shall set forth, either 
by individual item or by category, the 
items to be inspected, and describe 
each with reasonable particularity. 
The request shall specify a reasonable 
time, place, and manner of making the 
inspection and performing the related 
acts. The request may specify the form 
or forms in which electronically stored 
information is to be produced. 

(iii) The party upon whom the re-
quest is served shall serve a written re-
sponse within 20 days after the service 
of the request. A shorter or longer time 
may be directed by the ALJ or, in the 
absence of such an order, agreed to in 
a written document by the parties, 
which shall be submitted to the ALJ in 
a timely manner. The response shall 
state, with respect to each item or cat-
egory, whether inspection and related 
activities will be permitted as re-
quested. If there are any objections to 
any requests, including objections to 
the requested form or forms for pro-
ducing electronically stored informa-
tion, the response shall state the rea-
sons for such objections. If objection is 
made to part of an item or category, 
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the part shall be specified and inspec-
tion permitted of the remaining parts. 
If objection is made to the requested 
format for producing electronically 
stored information—or if no format 
was specified in the request—the re-
sponding party must state the format 
it intends to use. The party submitting 
the request may move for an order 
under paragraph (e) of this section with 
respect to any objection to or other 
failure to respond to the request or any 
part thereof, or any failure to permit 
inspection as requested. 

(iv) Unless the parties otherwise 
agree, or the ALJ otherwise orders: 

(A) A party who produces documents 
for inspection shall produce them as 
they are kept in the usual course of 
business or shall organize and label 
them to correspond with the categories 
in the request; 

(B) If a request does not specify the 
form or forms for producing electroni-
cally stored information, a responding 
party must produce the information in 
a format in which it is ordinarily main-
tained or in a format that is reason-
ably usable; and 

(C) A party need not produce the 
same electronically stored information 
in more than one form. 

(2) Requests for admissions. Any party 
may serve upon any other party a writ-
ten request for the admission of the 
genuineness of any documents de-
scribed in the request or of the truth of 
any relevant matters of fact. Copies of 
documents shall be delivered with the 
request unless copies have already been 
furnished. Each requested admission 
shall be considered admitted, unless, 
within 30 days after service of the re-
quest, or within such other time as the 
parties may agree to or the ALJ deter-
mines, the party from whom the admis-
sion is sought serves upon the party 
making the request either: 

(i) A statement, which: 
(A) Denies specifically the relevant 

matters for which an admission is re-
quested, or sets forth in detail the rea-
sons why the party can neither truth-
fully admit nor deny them; 

(B) Fairly meets the substance of the 
requested admission, and when good 
faith requires that a party qualify an 
answer or deny only a part of the mat-
ter of which an admission is requested, 

the party specifies as much of it as is 
true and qualifies or denies the remain-
der; and 

(C) Does not assert lack of informa-
tion or knowledge as a reason for fail-
ure to admit or deny, unless the party 
states that the party has made reason-
able inquiry, and that the information 
known or readily obtainable by the 
party is insufficient to enable the 
party to admit or deny; or 

(ii) Written objections to a requested 
admission, which state the grounds for 
the objection and which object to a re-
quested admission, if necessary, either 
in whole or in part, on the basis of 
privilege or relevance. Responses to the 
request for admission on matters to 
which objections have been made may 
be deferred until each objection is 
ruled upon, but if written objections 
are made only to a part of a request, a 
response to the remainder of the re-
quest shall be provided. 

(iii) Any matter admitted under this 
rule is conclusively established unless 
the ALJ, on motion, permits with-
drawal or amendment of the admission. 
Admissions obtained pursuant to this 
procedure may be used in evidence only 
for the purposes of the pending action. 
The use of obtained admissions as evi-
dence is permitted to the same extent 
and subject to the same objections as 
other evidence. 

(3) Written interrogatories—(i) Service 
of written interrogatories. Any party 
may serve upon any other party writ-
ten interrogatories, not exceeding 25 in 
number, including all discrete sub-
parts, unless additional interrogatories 
are agreed to by the parties or leave to 
serve additional interrogatories is 
granted by the ALJ. 

(ii) Response to interrogatories. Within 
20 days after service of the request, the 
party upon whom the interrogatories 
are served shall serve a written re-
sponse, unless the parties agree in a 
written document submitted to the 
ALJ or the ALJ determines that a 
shorter or longer period is appropriate 
under the circumstances. The response 
shall specifically answer each interrog-
atory separately and fully in writing, 
unless it is objected to, in which event 
the objecting party shall state the rea-
sons for objection with specificity. Any 
ground not stated in a timely objection 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00276 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



267 

Office of the Secretary, HUD § 26.42 

is waived unless the party’s failure to 
object is excused by the ALJ for good 
cause shown. If objection is made to 
only part of an interrogatory, the ob-
jectionable part shall be specified and 
the party shall answer to the extent 
the interrogatory is not objectionable. 

(iii) Option to produce business records. 
Where the answer to an interrogatory 
may be derived or ascertained from the 
business records, including electroni-
cally stored information, of the party 
upon whom the interrogatory has been 
served or from an examination, audit, 
or inspection of such business records, 
including a compilation, abstract, or 
summary thereof, and the burden of de-
riving or ascertaining the answer is 
substantially the same for the party 
serving the interrogatory as for the 
party served, it is a sufficient answer 
to such interrogatory to specify the 
records from which the answer may be 
derived or ascertained and to afford to 
the party serving the interrogatory 
reasonable opportunity to examine, 
audit, or inspect such records and to 
make copies, compilations, abstracts, 
or summaries. A specification shall be 
in sufficient detail to permit the inter-
rogating party to locate and to iden-
tify, as readily as can the party served, 
the records from which the answer may 
be ascertained. 

(4) Depositions. (i) A party may take 
the oral deposition of any person. Rea-
sonable written notice of deposition 
shall be served upon the opposing party 
and the deponent. The attendance of a 
deponent may be compelled by sub-
poena where authorized by law or other 
order by the ALJ. 

(ii) Each person testifying on oral 
deposition shall be placed under oath 
by the person before whom the deposi-
tion is taken. The deponent may be ex-
amined and cross-examined. The ques-
tions and the answers, together with 
all objections made, shall be recorded 
by the person before whom the deposi-
tion is to be taken or under that per-
son’s direction. 

(iii) Objections. Objection may be 
made to questions or answers for any 
reason that would require the exclu-
sion of the testimony under § 26.47 as if 
the witness were present and testifying 
at hearing. Objections shall be in short 
form, stating every ground for objec-

tion. Failure to object to any question 
or answer shall be considered a waiver 
of objection, unless the parties agree 
otherwise. Rulings on any objections 
shall be made by the ALJ at hearing, 
or at such other time as is requested by 
motion. The examination shall pro-
ceed, with the testimony being taken 
subject to the objections; a person may 
instruct a deponent not to answer only 
when necessary to preserve a privilege, 
to enforce a limitation directed by the 
ALJ, or to present a motion under 
§ 26.44. 

(iv) Submission to deponent. A tran-
script of the deposition shall be sub-
mitted to the deponent for examina-
tion and signature, unless submission 
is waived by the deponent and the par-
ties. Any changes in form or substance 
that the deponent desires to make 
shall be entered upon the transcript by 
the person before whom the deposition 
was taken, with a statement of reasons 
given by the deponent for making 
them. The transcript shall then be 
signed by the deponent, unless the par-
ties by stipulation waive the signing or 
the deponent is ill, cannot be found, or 
refuses to sign. If the transcript is not 
signed, the person before whom the 
deposition was taken shall sign it and 
state on the record the reason that it is 
not signed by the deponent. 

(v) Certification and filing. The person 
before whom the deposition was taken 
shall make a certification on the tran-
script as to its accuracy. Interested 
parties shall make their own arrange-
ments with the person recording the 
testimony for copies of the testimony 
and the exhibits. 

(vi) Deposition as evidence. Subject to 
appropriate rulings by the ALJ on ob-
jections, the deposition or any part 
may be introduced into evidence for 
any purpose if the deponent is unavail-
able. Only that part of a deposition 
that is received in evidence at hearing 
shall constitute a part of the record in 
the proceeding upon which a decision 
may be based. Nothing in this rule is 
intended to limit the use of a deposi-
tion for impeachment purposes. 

(vii) Payment of fees. Fees shall be 
paid by the person upon whose applica-
tion the deposition is taken. 

(d) Supplementation of responses. A 
party who has responded to a request 
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for discovery by providing a response is 
under a duty to timely amend any 
prior response to an interrogatory, re-
quest for production, or request for ad-
mission if so ordered by the ALJ, or if 
the party learns that the response is in 
some material respect incomplete or 
incorrect and if the additional or cor-
rective information has not otherwise 
been made known to all other parties 
during the discovery process or in writ-
ing. 

(e) Motions to compel. (1) In connec-
tion with any discovery procedure, by 
motion addressed to the ALJ and upon 
a showing of a good faith attempt to 
resolve the issue without the ALJ’s 
intervention, either party may file a 
motion to compel a response with re-
spect to any objection or other failure 
to respond to the discovery requested 
or to any part thereof, or any failure to 
respond as specifically requested. An 
evasive or incomplete answer to a re-
quest for discovery is treated as a fail-
ure to answer. 

(2) The motion shall describe the in-
formation sought, cite the opposing 
party’s objection, and provide argu-
ments supporting the motion. 

(3) The opposing party may file a re-
sponse to the motion, including a re-
quest for a protective order in accord-
ance with § 26.44. 

(4) Orders compelling discovery shall 
be issued only where such discovery 
will not compel the disclosure of privi-
leged information, unduly delay the 
hearing, or result in prejudice to the 
public interest or the rights of the par-
ties, and upon a showing of good cause. 

(5) A party need not provide dis-
covery of electronically stored infor-
mation from sources that the party 
identifies as not reasonably accessible 
because of undue burden or cost. On 
motion to compel discovery, the party 
from whom discovery is sought must 
show that the information is not rea-
sonably accessible because of undue 
burden or cost. If that showing is 
made, the ALJ may nonetheless order 
discovery from such sources if the re-
questing party shows good cause or, 
when the party’s refusal to provide the 
information sought is solely due to 
undue expense, the party seeking the 
discovery agrees to bear the expense 
associated with the request. 

(f) Refusal to honor discovery order. 
When a party refuses to honor a dis-
covery order, the ALJ may issue such 
orders in regard to the refusal as jus-
tice shall require, including the impo-
sition of sanctions pursuant to § 26.34. 

§ 26.43 Subpoenas. 
(a) General. Upon written request of a 

party, the ALJ may issue a subpoena 
requiring the attendance of a witness 
at a deposition or hearing, and/or the 
production of documents. The request 
shall specify any documents to be pro-
duced and shall list the names and ad-
dresses of the witnesses. 

(b) Time of request. A request for a 
subpoena in aid of discovery shall be 
filed in time to permit the conclusion 
of discovery 15 days before the date 
fixed for the hearing. A request for a 
subpoena to testify at the hearing shall 
be filed at least 3 days prior to the 
hearing, unless otherwise allowed by 
the ALJ for good cause shown. 

(c) Content. The subpoena shall speci-
fy the time and place at which the wit-
ness is to appear and any documents 
the witness is to produce. 

(d) Service and fees. Subpoenas shall 
be served, and fees and costs paid to 
subpoenaed witnesses, in accordance 
with Rule 45(b)(1) of the Federal Rules 
of Civil Procedure. 

(e) Motion to quash. The individual to 
whom the subpoena is directed or a 
party may file a motion to quash the 
subpoena within 10 days after service, 
or on or before the time specified in the 
subpoena for compliance if it is less 
than 10 days after service. 

§ 26.44 Protective orders. 
(a) A party, a prospective witness, or 

a deponent may file a motion for a pro-
tective order with respect to discovery 
sought by an opposing party or with re-
spect to the hearing, seeking to limit 
the availability or disclosure of evi-
dence. 

(b) Protective orders may be issued 
by an ALJ if the ALJ determines such 
an order is necessary to protect a party 
or other person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense because: 

(1) The discovery sought is unreason-
ably cumulative or duplicative, or is 
obtainable from some other source that 
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is more convenient, less burdensome, 
or less expensive; 

(2) The party seeking discovery has 
had ample opportunity by discovery in 
the action to obtain the information 
sought; or 

(3) The burden or expense of the pro-
posed discovery outweighs its likely 
benefit, taking into account the needs 
of the case, the amount in controversy, 
the parties’ resources, the importance 
of the issues at stake in the litigation, 
and the importance of the proposed dis-
covery in resolving the issues. 

HEARINGS 

§ 26.45 General. 
(a) Time of hearing. The hearing shall 

commence not later than 90 days fol-
lowing the date of the Government’s 
filing of the complaint and response 
with the Docket Clerk under § 26.38, un-
less the time is extended for good 
cause. The ALJ shall provide written 
notice to all parties of the reasons for 
any extension of time. 

(b) Location of hearing. The hearing 
shall be held in a place most conven-
ient for the respondent and witnesses, 
or in such other place as may be agreed 
upon by the parties and the ALJ. 

(c) Notice of hearing. The ALJ shall 
issue a notice of hearing to all parties 
specifying the time and location of the 
hearing, the matters of fact and law to 
be heard, the legal authority under 
which the hearing is to be held, a de-
scription of the procedures for the con-
duct of the hearing, and such other 
matters as the ALJ determines to be 
appropriate. 

(d) Exceptions for Program Fraud Civil 
Remedies Act matters. For Program 
Fraud Civil Remedies actions, the 
hearing is commenced by the issuance 
of a notice of hearing and order by the 
ALJ, as set forth in 31 U.S.C. 
3803(d)(2)(B). Hearings for Program 
Fraud Civil Remedies Act matters 
shall be located in accordance with 31 
U.S.C. 3803(g)(4). 

(e) Burden and standard of proof. HUD 
shall prove the respondent’s liability 
and any aggravating factors by a pre-
ponderance of the evidence. Respond-
ent shall prove any affirmative de-
fenses and any mitigating factors by a 
preponderance of the evidence. 

(f) Public hearings. Unless otherwise 
ordered by the ALJ for good cause 
shown, the hearing shall be open to the 
public. 

§ 26.46 Witnesses. 
(a) Except as provided in paragraph 

(b) of this section, testimony at the 
hearing shall be given orally by wit-
nesses under oath or affirmation. 

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of 
a written statement or deposition. In 
order to be admissible, any written 
statement must be provided to all 
other parties along with the last 
known address of the witness, in a 
manner that allows sufficient time for 
other parties to subpoena the witness 
for cross-examination at the hearing. 

§ 26.47 Evidence. 
The ALJ shall admit any relevant 

oral or documentary evidence that is 
not privileged. Unless otherwise pro-
vided for in this part, the Federal 
Rules of Evidence shall provide guid-
ance to the ALJ’s evidentiary ruling, 
but shall not be binding. Parties may 
object to clearly irrelevant material, 
but technical and hearsay objections to 
testimony as used in a court of law will 
not be sustained. The ALJ may, how-
ever, exclude evidence if its probative 
value is substantially outweighed by 
confusion of the issues, or by consider-
ations of undue delay, waste of time, or 
needless presentation of cumulative 
evidence. 

§ 26.48 Posthearing briefs. 
Posthearing briefs shall be filed only 

upon order by the ALJ. 

§ 26.49 The record. 
The hearing will be recorded and 

transcribed by a reporter designated by 
the Department under the supervision 
of the ALJ. The parties and the public, 
at their own expense, may obtain cop-
ies of transcripts from the reporter. A 
copy of the transcript shall be made 
available at cost to the parties upon re-
quest. The transcript of testimony, ex-
hibits, and other evidence admitted at 
the hearing and all papers and requests 
filed in the proceeding constitute the 
record for the decision by the ALJ and 
the Secretary or designee. 
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§ 26.50 Initial decision. 

(a) The ALJ shall issue an initial de-
cision based only on the record, which 
shall contain findings of fact, conclu-
sions of law, and the relief granted. 
The ALJ’s initial decision shall not be-
come effective unless it becomes or is 
incorporated into final agency action 
in accordance with § 26.50(c) or § 26.52(l). 

(b) The ALJ shall serve the initial de-
cision on all parties within 60 days 
after either the close of the record or 
the expiration of time permitted for 
submission of posthearing briefs, 
whichever is later. The ALJ may ex-
tend the 60-day period for serving the 
initial decision in writing for good 
cause. The initial decision shall inform 
the parties that, if provided for and 
consistent with Departmental regula-
tions, any party may request, in writ-
ing, Secretarial review of the deter-
mination within 30 days after the ALJ 
issues the initial decision, in accord-
ance with § 26.52 of this part. The deter-
mination shall include the mailing ad-
dress, facsimile number, and electronic 
submission information to which the 
request for Secretarial review should 
be sent. A request for Secretarial re-
view may be made by mail, delivery, 
facsimile, or electronic submission. 

(c) If no appeal is timely filed with 
the Secretary or designee, the initial 
decision shall become the final agency 
action. 

§ 26.51 Interlocutory rulings. 

(a) Interlocutory rulings by the ALJ. A 
party seeking review of an interlocu-
tory ruling shall file a motion with the 
ALJ within 10 days of the ruling re-
questing certification of the ruling for 
review by the Secretary. Certification 
may be granted if the ALJ believes 
that: 

(1) It involves an important issue of 
law or policy as to which there is sub-
stantial ground for difference of opin-
ion; and 

(2) An immediate appeal from the 
order may materially advance the ulti-
mate termination of the litigation. 

(b) Petition for review. Any party may 
file a petition for review of an inter-
locutory ruling within 10 days of the 
ALJ’s determination regarding certifi-
cation. 

(c) Secretarial review. The Secretary, 
or designee, shall review a certified 
ruling. The Secretary, or designee, has 
the discretion to grant or deny a peti-
tion for review from an uncertified rul-
ing. 

(d) Continuation of hearing. Unless 
otherwise ordered by the ALJ or the 
Secretary, or designee, the hearing 
shall proceed pending the determina-
tion of any interlocutory appeal, and 
the order or ruling of the ALJ shall be 
effective pending review. 

§ 26.52 Appeal to the Secretary. 

(a) General. Either party may file 
with the Secretary an appeal within 30 
days after the date that the ALJ issues 
an initial decision. The Secretary or 
the Secretary’s designee may extend 
the 30-day period in his or her sole dis-
cretion, for good cause. 

(b) Brief in support of appeal. The ap-
peal shall be accompanied by a written 
brief, not to exceed 15 pages, specifi-
cally identifying the party’s objections 
to the initial decision or order of the 
ALJ and the party’s supporting reasons 
for any objections. The appealing party 
may request leave to file a brief in ex-
cess of 15 pages for good cause shown. 
Alternative proposed findings and con-
clusions, if any, may be appended as an 
exhibit. 

(c) Briefs in opposition. Any opposing 
party may submit a brief in opposition 
to the appeal, not to exceed 15 pages, 
within 20 days of the date a copy of the 
appeal and accompanying brief were re-
ceived. The opposing party may re-
quest leave to file a brief in excess of 15 
pages for good cause shown. The brief 
in opposition shall specifically state 
the opposing party’s reasons for sup-
porting the ALJ’s determination or 
taking exceptions to any part of the 
ALJ’s determination. 

(d) Extensions and additional briefs. 
The Secretary or Secretary’s designee 
may extend the deadlines or page limi-
tations set forth in paragraphs (b), (c), 
and (d) of this section, in his or her 
sole discretion. The Secretary may also 
permit the filing of additional briefs, in 
his or her sole discretion. 

(e) Forwarding of the record. Upon re-
quest by the Office of the Secretary, 
the ALJ shall forward the record of the 
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proceeding to the Secretary or des-
ignee. 

(f) Personal appearance. There is no 
right to appear personally before the 
Secretary or designee. 

(g) ALJ decisions upon failure to pros-
ecute or defend. There is no right to ap-
peal any decision issued by an ALJ in 
accordance with § 26.37(d) of this part. 

(h) Objections not raised before ALJ. In 
reviewing the initial decision, the Sec-
retary or designee shall not consider 
any objection that was not raised be-
fore the ALJ, unless a demonstration is 
made of extraordinary circumstances 
causing the failure to raise the objec-
tion. 

(i) Evidence considered. The Secretary 
or designee shall consider only evi-
dence contained in the record for-
warded by the ALJ. However, if any 
party demonstrates to the satisfaction 
of the Secretary or designee that addi-
tional evidence not presented at the 
hearing is material and that there were 
reasonable grounds for the failure to 
present such evidence at the hearing, 
the Secretary or designee shall remand 
the matter to the ALJ for reconsider-
ation in light of the additional evi-
dence. 

(j) Ex parte communications. The pro-
hibitions of ex parte communications 
in § 26.33 shall apply to contacts with 
the Secretary or designee. 

(k) Relief. The Secretary or designee 
may affirm, modify, reduce, reverse, 
compromise, remand, or settle any re-
lief granted in the initial decision. The 
Secretary or designee shall consider, 
and include in any final determination, 
such factors as may be set forth in ap-
plicable statutes or regulations. 

(l) Decision—(1) Generally. Where a 
Secretarial appeal has been timely 
made, the Secretary, or designee, shall 
issue a written determination within 30 
days after receipt of the brief in opposi-
tion, if any, and shall serve it upon the 
parties to the hearing. The Secretary, 
or designee, may extend the time in 
which a written determination must be 
issued by an additional 60 days for good 
cause shown in a written justification 
issued to the parties. The written deci-
sion of the Secretary shall be the final 
agency action. If the Secretary, or des-
ignee, does not act upon the appeal of 
an initial decision within 90 days of 

service of the appeal, then the initial 
determination shall be the final agency 
action. 

(2) Exception for cases brought under 
the Program Fraud Civil Remedies Act. 
Where a Secretarial appeal has been 
timely made in a case brought under 
the Program Fraud Civil Remedies Act, 
the Secretary, or designee, shall issue a 
written determination within 30 days 
after receipt of appeal and shall serve 
it upon the parties to the hearing. The 
written decision of the Secretary shall 
be the final agency action. If the Sec-
retary, or designee, does not act upon 
the appeal of an initial decision within 
30 days of service of the appeal, the ini-
tial decision shall become final and the 
Respondent will be served with a state-
ment describing the right to seek judi-
cial review, if any. 

§ 26.53 Exhaustion of administrative 
remedies. 

In order to fulfill the requirement of 
exhausting administrative remedies, a 
party must seek Secretarial review 
under § 26.52 prior to seeking judicial 
review of any initial decision issued 
under subpart B of this part. 

§ 26.54 Judicial review. 

Judicial review shall be available in 
accordance with applicable statutory 
procedures and the procedures of the 
appropriate federal court. 

§ 26.55 Collection of civil penalties and 
assessments. 

Collection of civil penalties and as-
sessments shall be in accordance with 
applicable statutory provisions. 

§ 26.56 Right to administrative offset. 

The amount of any penalty or assess-
ment that has become final under 
§ 26.50 or § 26.52, or for which a judg-
ment has been entered after action 
under § 26.54 or § 26.55, or agreed upon in 
a compromise or settlement among the 
parties, may be collected by adminis-
trative offset under 31 U.S.C. 3716 or 
other applicable law. In Program Fraud 
Civil Remedies Act matters, an admin-
istrative offset may not be collected 
against a refund of an overpayment of 
federal taxes then or later owing by the 
United States to the Respondent. 
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PART 27—NONJUDICIAL FORE-
CLOSURE OF MULTIFAMILY AND 
SINGLE FAMILY MORTGAGES 

Subpart A—Nonjudicial Foreclosure of 
Multifamily Mortgages 

Sec. 
27.1 Purpose. 
27.2 Scope and applicability. 
27.3 Definitions. 
27.5 Prerequisites to foreclosure. 
27.10 Designation of a foreclosure commis-

sioner. 
27.15 Notice of default and foreclosure sale. 
27.20 Conditions of foreclosure sale. 
27.25 Termination or adjournment of fore-

closure sale. 
27.30 Conduct of the sale. 
27.35 Foreclosure costs. 
27.40 Disposition of sale proceeds. 
27.45 Transfer of title and possession. 
27.50 Management and disposition by the 

Secretary. 

Subpart B—Nonjudicial Foreclosure of 
Single Family Mortgages 

27.100 Purpose, scope and applicability. 
27.101 Definitions. 
27.102 Designation of foreclosure commis-

sioner and substitute commissioner. 
27.103 Notice of default and foreclosure sale. 
27.105 Service of Notice of Default and Fore-

closure Sale. 
27.107 Presale reinstatement. 
27.109 Conduct of sale. 
27.111 Adjournment or cancellation of sale. 
27.113 Foreclosure costs. 
27.115 Disposition of sales proceeds. 
27.117 Transfer of title and possession. 
27.119 Redemption rights. 
27.121 Record of foreclosure and sale. 
27.123 Deficiency judgment. 

AUTHORITY: 12 U.S.C. 1715b, 3701–3717, 3751– 
3768; 42 U.S.C. 1452b, 3535(d). 

SOURCE: 61 FR 48548, Sept. 13, 1996, unless 
otherwise noted. 

Subpart A—Nonjudicial Fore-
closure of Multifamily Mort-
gages 

§ 27.1 Purpose. 
The purpose of this subpart is to im-

plement requirements for the adminis-
tration of the Multifamily Mortgage 
Foreclosure Act of 1981 (the Act) (12 
U.S.C. 3701–3717), that clarify, or are in 
addition to, the requirements con-
tained in the Act, which are not repub-
lished here and must be consulted in 
conjunction with the requirements of 

this subpart. The Act creates a uniform 
Federal remedy for foreclosure of mul-
tifamily mortgages. Under a delegation 
of authority published on February 5, 
1982 (47 FR 5468), the Secretary has del-
egated to the HUD General Counsel his 
powers under the Act to appoint a fore-
closure commissioner or commis-
sioners and to substitute therefor, to 
fix the compensation of commissioners, 
and to promulgate implementing regu-
lations. 

§ 27.2 Scope and applicability. 

(a) Under the Act and this subpart, 
the Secretary may foreclose on any de-
faulted Secretary-held multifamily 
mortgage encumbering real estate in 
any State. The Secretary may use the 
provisions of these regulations to fore-
close on any multifamily mortgage re-
gardless of when the mortgage was exe-
cuted. 

(b) The Secretary may, at the Sec-
retary’s option, use other procedures to 
foreclose defaulted multifamily mort-
gages, including judicial foreclosure in 
Federal court and nonjudicial fore-
closure under State law. This subpart 
applies only to foreclosure procedures 
authorized by the Act and not to any 
other foreclosure procedures the Sec-
retary may use. 

§ 27.3 Definitions. 

The definitions contained in the Act 
(at 12 U.S.C. 3702) shall apply to this 
subpart, in addition to and as further 
clarified by the following definitions. 
As used in this subpart: 

General Counsel means the General 
Counsel of the Department of Housing 
and Urban Development; 

Multifamily mortgage does not include 
a mortgage covering a property on 
which there is located a one- to four- 
family residence, except when the one- 
to four-family residence is subject to a 
mortgage pursuant to section 202 of the 
Housing Act of 1959 (12 U.S.C. 1701q), or 
section 811 (42 U.S.C. 8013) of the Na-
tional Affordable Housing Act. The def-
inition of multifamily mortgage also 
includes a mortgage taken by the Sec-
retary in connection with the previous 
sale of the project by the Secretary 
(purchase money mortgage). 
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§ 27.5 Prerequisites to foreclosure. 
Before commencement of a fore-

closure under the Act and this subpart, 
HUD will provide to the mortgagor an 
opportunity informally to present rea-
sons why the mortgage should not be 
foreclosed. Such opportunity may be 
provided before or after the designation 
of the foreclosure commissioner but be-
fore service of the notice of default and 
foreclosure. 

§ 27.10 Designation of a foreclosure 
commissioner. 

(a) When the Secretary determines 
that a multifamily mortgage should be 
foreclosed under the Act and this sub-
part, the General Counsel will select 
and designate one or more foreclosure 
commissioners to conduct the fore-
closure and sale. The method of selec-
tion and determination of the quali-
fications of the foreclosure commis-
sioner shall be at the discretion of the 
General Counsel, and the execution of a 
designation pursuant to paragraph (b) 
of this section shall be conclusive evi-
dence that the commissioner selected 
has been determined to be qualified by 
the General Counsel. 

(b) After selection of a foreclosure 
commissioner, the General Counsel 
shall designate the commissioner in 
writing to conduct the foreclosure and 
sale of the particular multifamily 
mortgage. The written designation 
shall be duly acknowledged and shall 
state the name and business or residen-
tial address of the commissioner and 
any other information the General 
Counsel deems necessary. The designa-
tion shall be effective upon execution 
by the General Counsel or his des-
ignate. Upon receipt of the designation, 
the commissioner shall demonstrate 
acceptance by signing the designation 
and returning a signed copy to the 
General Counsel. 

(c) The General Counsel may at any 
time, with or without cause, designate 
a substitute commissioner to replace a 
previously designated commissioner. 
Designation of a substitute commis-
sioner shall be in writing and shall con-
tain the same information and be made 
effective in the same manner as the 
designation of the original commis-
sioner. Upon designation of a sub-
stitute commissioner, the substitute 

commissioner shall serve a copy of the 
written notice of designation upon the 
persons listed at sections 369(1) (A) 
through (C) of the Act (12 U.S.C. 3708(1) 
(A) through (C)) either by mail, in ac-
cordance with section 369(1) of the Act 
(12 U.S.C. 3708(1)), except that the time 
limitations in that section will not 
apply, or by any other manner which in 
the substitute commissioner’s discre-
tion is conducive to giving timely no-
tice of substitution. 

§ 27.15 Notice of default and fore-
closure sale. 

(a) Within 45 days after accepting his 
or her designation to act as commis-
sioner, the commissioner shall com-
mence the foreclosure by serving a No-
tice of Default and Foreclosure Sale. 

(b) The Notice of Default and Fore-
closure Sale shall contain the fol-
lowing information: 

(1) The Notice shall state that all de-
posits and the balance of the purchase 
price shall be paid by certified or cash-
ier’s check. The Notice shall state that 
no deposit will be required of the Sec-
retary when the Secretary bids at the 
foreclosure sale. 

(2) Any terms and conditions to 
which the purchaser at the foreclosure 
sale must agree under § 27.20. The No-
tice need not describe at length each 
and every pertinent term and condi-
tion, including any required use agree-
ments and deed covenants, if it de-
scribes these terms and conditions in a 
general way and if it states that the 
precise terms will be available from 
the commissioner upon request. 

(c) The Notice need not be mailed to 
mortgagors who have been released 
from all obligations under the mort-
gage. 

(d) In deciding which newspaper or 
newspapers to select as general circula-
tion newspapers for purposes of publi-
cation of the required notice, the com-
missioner need not select the news-
paper with the largest circulation. 

(e) In addition to Notice posting re-
quirements included in the Act, the 
Notice shall also be posted in the 
project office and in such other appro-
priate conspicuous places as the com-
missioner deems appropriate for pro-
viding notice to all tenants. Posting 
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shall not be required if the commis-
sioner in his or her discretion finds 
that the act of posting is likely to lead 
to a breach of the peace or may result 
in the increased risk of vandalism or 
damage to the property. Any such find-
ing will be made in writing. Entry on 
the premises by the commissioner for 
the purpose of posting shall be privi-
leged as against all other persons. 

(f) When service of the Notice of De-
fault and Foreclosure Sale is made by 
mail, the commissioner shall at the 
same time and in the same manner 
serve a copy of the instrument by 
which the General Counsel, under 
§ 27.10(b), has designated him or her to 
act as commissioner. 

(g) At least 7 days before the fore-
closure sale, the commissioner will 
record both the instrument designating 
him or her to act as commissioner and 
the Notice of Default and Foreclosure 
Sale in the same office or offices in 
which the mortgage was recorded. 

§ 27.20 Conditions of foreclosure sale. 

(a) The requirements of section 
367(b)(2)(A) of the Act (12 U.S.C. 
3706(b)(2)(A)) apply if a majority of the 
residential units in a property subject 
to foreclosure sale pursuant to the Act 
and this subpart are occupied by resi-
dential tenants either on the date of 
the foreclosure sale or on the date on 
which the General Counsel designates 
the foreclosure commissioner. 

(b) Terms which the Secretary may 
find appropriate to require pursuant to 
section 367(b) of the Act (12 U.S.C. 
3706(b)), and such other provisions of 
law as may be applicable, may include 
provisions relating to use and owner-
ship of the project property, tenant ad-
mission standards and procedures, rent 
schedules and increases, and project 
operation and maintenance. In deter-
mining terms which may be appro-
priate to require, the Secretary shall 
consider: 

(1) The history of the project, includ-
ing the purposes of the program under 
which the mortgage insurance or as-
sistance was provided, and any other 
program of HUD under which the 
project was developed or otherwise as-
sisted and the probable causes of 
project failure resulting in its default; 

(2) A financial analysis of the project, 
including an appraisal of the fair mar-
ket value of the property for its high-
est and best use; 

(3) A physical analysis of the project, 
including the condition of the struc-
ture and grounds, the need for rehabili-
tation or repairs, and the estimated 
costs of any such rehabilitation or re-
pairs; 

(4) The income levels of the occu-
pants of the project; 

(5) Characteristics, including rental 
levels, of comparable housing in the 
area, with particular reference to 
whether current conditions and dis-
cernible trends in the area fairly indi-
cate a likelihood that, for the foresee-
able future after foreclosure and sale, 
the project will continue to provide 
rental or cooperative housing and mar-
ket rentals obtainable in the project 
will be affordable by low- or moderate- 
income persons; 

(6) The availability of or need for 
rental housing for low- and moderate- 
income persons in the area, including 
actions being taken or projected to be 
taken to address such needs and the 
impact of such actions on the project; 

(7) An assessment of the number of 
occupants who might be displaced as a 
result of the manner of disposition; 

(8) The eligibility of the occupants of 
the property for rental assistance 
under any program administered by 
HUD and the availability of funding for 
such assistance if necessary in order 
that the units occupied by such occu-
pants will remain available to and af-
fordable by such persons, or if nec-
essary in order to assure the financial 
feasibility of the project after fore-
closure and sale subject to the terms to 
be required by the Secretary; and 

(9) Such other factors relating to the 
project as the Secretary shall consider 
appropriate. 

(c) Terms which the Secretary may 
require to be agreed to by the pur-
chaser pursuant to section 367(b) of the 
Act (12 U.S.C. 3706(b)) shall generally 
not be more restrictive, or binding for 
a longer duration, than the terms by 
which the mortgagor was bound prior 
to the foreclosure. For example: If the 
mortgage being foreclosed was held by 
the Secretary under section 312 of the 
Housing Act of 1964 (42 U.S.C. 1452b), 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00284 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



275 

Office of the Secretary, HUD § 27.30 

any terms required by the Secretary 
pursuant to this section shall be in ef-
fect no longer than five years after the 
completion of the rehabilitation work 
funded by the section 312 loan. No 
terms shall be required pursuant to 
this section if the foreclosure sale oc-
curs more than five years after the 
completion of such rehabilitation work 
(signified by the due date for com-
mencement of amortization payments 
in the section 312 loan note). 

(d) The limitation contained in para-
graph (c) of this section applies only to 
such terms as the Secretary may re-
quire the purchaser to agree to, as a 
condition and term of the sale, under 
paragraph (a) of this section. Nothing 
contained in paragraph (c) of this sec-
tion shall prevent the Secretary and 
the purchaser from entering into a sub-
sidy agreement under any program ad-
ministered by the Secretary containing 
terms binding upon either party which 
are longer in duration than would be 
permitted to be required by paragraph 
(c) of this section. 

(e) Any terms required by the Sec-
retary to be agreed to by the purchaser 
as a condition and term of sale under 
this section and section 367(b) of the 
Act (12 U.S.C. 3706(b)) shall be em-
bodied in a use agreement to be exe-
cuted by the Secretary and the pur-
chaser. Such terms also may be in-
cluded, or referred to, in appropriate 
covenants contained in the deed to be 
delivered by the foreclosure commis-
sioner under § 27.45. Terms required by 
the Secretary pursuant to this section 
shall be stated or described in the No-
tice of Default and Foreclosure Sale 
under § 27.15. 

(f) The defaulting mortgagor, or any 
principal, successor, affiliate, or as-
signee thereof, on the multifamily 
mortgage being foreclosed, shall not be 
eligible to bid on, or otherwise acquire, 
the property being foreclosed by the 
Department under this subpart or any 
other provision of law. A ‘‘principal’’ 
and an ‘‘affiliate’’ are defined as pro-
vided at 24 CFR 24.105. 

[61 FR 48548, Sept. 13, 1996, as amended at 66 
FR 35847, July 9, 2001] 

§ 27.25 Termination or adjournment of 
foreclosure sale. 

(a) Before withdrawing the security 
property from foreclosure under sec-
tion 369A(a) of the Act (12 U.S.C. 
3709(a)), the commissioner shall notify 
the Secretary of the proposed with-
drawal by telephone or telegram and 
shall provide the Secretary with a 
written statement of the reasons for 
the proposed withdrawal along with all 
documents submitted by the mortgagor 
in support of the proposed withdrawal. 
Upon receipt of this statement, the 
Secretary shall have 10 days within 
which to demonstrate orally or in writ-
ing why the security property should 
not be withdrawn from foreclosure. The 
Secretary shall provide the mortgagor 
with a copy of any statement prepared 
by the Secretary in opposition to the 
proposed withdrawal at the same time 
the statement is submitted to the com-
missioner. If the Secretary receives the 
commissioner’s written statement less 
than 10 days before the scheduled fore-
closure sale, the sale shall automati-
cally be postponed for 14 days. Under 
these circumstances, notice of the re-
scheduled sale shall be served as de-
scribed in section 369B(c) of the Act (12 
U.S.C. 3710(c)). 

(b) The commissioner may not with-
draw the security property from fore-
closure under section 369A(a) of the Act 
(12 U.S.C. 3709(a)) more than once un-
less the Secretary consents in writing 
to such withdrawal. 

(c) The commissioner shall, in the 
case of a sale adjourned to a later date, 
mail a copy of the revised Notice of De-
fault and Foreclosure Sale to the Sec-
retary at least seven days before the 
date to which the sale has been ad-
journed. 

(d) If upon application by the mort-
gagor, the commissioner refuses to 
withdraw the property from foreclosure 
under section 369A(a) of the Act (12 
U.S.C. 3709(a)), the commissioner shall 
provide the mortgagor and the Sec-
retary with a written statement of the 
reasons for the refusal. 

§ 27.30 Conduct of the sale. 

(a) The commissioner shall accept 
written one-price sealed bids from any 
party including the Secretary so long 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00285 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



276 

24 CFR Subtitle A (4–1–11 Edition) § 27.35 

as those bids conform to the require-
ments described in the Notice of De-
fault and Foreclosure Sale. The com-
missioner shall announce the name of 
each such bidder and the amount of the 
bid. The commissioner shall accept 
oral bids from any party, including 
parties who submitted one-price sealed 
bids, if those oral bids conform to the 
requirements described in the Notice of 
Default and Foreclosure Sale. The 
commissioner will announce the 
amount of the high bid and the name of 
the successful bidder before the close of 
the sale. 

(b) Relatives of the commissioner 
who may not bid at the foreclosure sale 
include parents, siblings, spouses and 
children. Related business entities 
which may not bid include entities or 
concerns whose relationship with the 
commissioner at the time the commis-
sioner is designated is such that, di-
rectly or indirectly, one concern or in-
dividual formulates, directs, or con-
trols the other concern; or has the 
power to formulate, direct, or control 
the other concern; or has the responsi-
bility and authority either to prevent 
in the first instance, or promptly to 
correct, the offensive conduct of the 
other concern. Business concerns are 
also affiliates of each other when a 
third party is similarly situated with 
respect to both concerns. 

(c) If the commissioner employs an 
auctioneer to conduct the foreclosure 
sale, the auctioneer must be a licensed 
auctioneer, an officer of State or local 
government, or any other person who 
commonly conducts foreclosure sales 
in the area in which the security prop-
erty is located. 

§ 27.35 Foreclosure costs. 
Pursuant to section 369C(5) of the Act 

(12 U.S.C. 3711(5)), a commission to the 
foreclosure commissioner for the con-
duct of the foreclosure will be paid in 
an amount to be determined by the 
General Counsel. A commission may be 
allowed to the commissioner notwith-
standing termination of the sale or ap-
pointment of a substitute commis-
sioner before the sale takes place. 

§ 27.40 Disposition of sale proceeds. 
(a) The priority of the Secretary’s 

lien shall be determined by the Federal 

first-in-time first-in-right rule. State 
laws affording priority to liens re-
corded after the mortgage are pre-
empted. 

(b) If there is more than one party 
holding a lien or assessment payable 
from sales proceeds, the claim of each 
party holding the same kind of lien or 
assessment will be given the relative 
priority to which it would be entitled 
under the law of the State in which the 
security property is located. 

(c) The commissioner will keep such 
records as will permit the Secretary to 
verify the costs claimed under section 
369C of the Act (12 U.S.C. 3711), and oth-
erwise to audit the commissioner’s dis-
position of the sale proceeds. 

§ 27.45 Transfer of title and possession. 

(a) If the Secretary is the successful 
bidder, the foreclosure commissioner 
shall issue a deed to the Secretary 
upon receipt of the amount needed to 
pay the costs listed in sections 369D (1) 
through (3) of the Act (12 U.S.C. 3712(1) 
through (3)). If the Secretary is not the 
successful bidder, the foreclosure com-
missioner shall issue a deed to the pur-
chaser upon receipt of the entire pur-
chase price and execution by the Sec-
retary and the purchaser of any use 
agreement referred to in § 27.20(e). Any 
covenants reflecting terms required by 
§ 27.20 shall be contained in the com-
missioner’s deed. 

(b) Subject to any terms required to 
be agreed to by § 27.20, any commercial 
tenant and any residential tenant re-
maining in possession after the expira-
tion of his or her lease or after the pas-
sage of one year, whichever event oc-
curs first, shall be deemed a tenant at 
sufferance and may be evicted in ac-
cordance with applicable State or local 
law. 

§ 27.50 Management and disposition by 
the Secretary. 

When the Secretary is the purchaser 
of the security property, the Secretary 
shall manage and dispose of it in ac-
cordance with section 203 of the Hous-
ing and Community Development 
Amendments of 1978, as amended, 12 
U.S.C. 1701z–11, and in accordance with 
24 CFR part 290. 
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Subpart B—Nonjudicial Fore-
closure of Single Family Mort-
gages 

§ 27.100 Purpose, scope and applica-
bility. 

(a) Purpose. The purpose of this sub-
part is to implement requirements for 
the administration of the Single Fam-
ily Mortgage Foreclosure Act of 1994 
(the Statute), 12 U.S.C. 3751–3768, that 
clarify, or are in addition to, the re-
quirements contained in the Statute, 
which are not republished here and 
must be consulted in conjunction with 
the requirements of this subpart. 

(b) Scope. The Secretary may fore-
close on any defaulted single family 
mortgage described in the Statute re-
gardless of when the mortgage was exe-
cuted. 

(c) Applicability. The Secretary may, 
at the Secretary’s option, use other 
procedures to foreclose defaulted single 
family mortgages, including judicial 
foreclosure in State or Federal Court, 
and nonjudicial foreclosures under 
State law or any other Federal law. 
This subpart applies only to fore-
closure procedures authorized by the 
Statute and not to any other fore-
closure procedures the Secretary may 
use. 

§ 27.101 Definitions. 

The definitions contained in the 
Statute (at 12 U.S.C. 3752) shall apply 
to this subpart, in addition to and as 
further clarified by the following defi-
nitions. As used in this subpart: 

County means a political subdivision 
of a State or Territory of the United 
States, created to aid in the adminis-
tration of State law for the purpose of 
local self government, and includes a 
parish or any other equivalent subdivi-
sion. 

Mortgage is as defined in the Statute 
except that the reference to property 
as ‘‘(real, personal or mixed)’’ means 
‘‘any property (real or mixed real and 
personal).’’ 

Mortgage agreement is as defined in 
the Statute, and also means any other 
similar instrument or instruments cre-
ating the security interest in the real 
estate for the repayment of the note or 
debt instrument. 

Mortgagor is as defined in the Stat-
ute, except that the reference to 
‘‘trustee’’ means ‘‘trustor.’’ 

Record; Recorded means to enter or 
entered in public land record systems 
established under State statutes for 
the purpose of imparting constructive 
notice to purchasers of real property 
for value and without knowledge, and 
includes ‘‘register’’ and ‘‘registered’’ in 
the instance of registered land, and 
‘‘file’’ and its variants in the context of 
entering documents in public land 
records. 

Secretary means the Secretary of 
Housing and Urban Development, act-
ing by and through any authorized des-
ignee exclusive of the foreclosure com-
missioner. 

Security Property is as defined in the 
statute except that the reference to 
property as ‘‘(real, personal or mixed)’’ 
means ‘‘any property (real or mixed 
real and personal).’’ 

§ 27.102 Designation of foreclosure 
commissioner and substitute com-
missioner. 

(a) The Secretary may designate 
foreclosure commissioners, including 
substitute commissioners, as set forth 
in the Statute. 

(b) The method of selection and de-
termination of the qualifications of the 
foreclosure commissioner shall be at 
the discretion of the Secretary. The 
execution of a designation pursuant to 
this section shall be conclusive evi-
dence that the commissioner selected 
has been determined to be qualified by 
the Secretary. The designation is effec-
tive upon execution. 

§ 27.103 Notice of default and fore-
closure sale. 

(a) The foreclosure commissioner 
shall commence the foreclosure under 
the procedures set forth in the Statute. 

(b) The Notice of Default and Fore-
closure Sale (Notice) shall include, in 
addition to the provisions as required 
by the Statute: 

(1) The foreclosure commissioner’s 
telephone number; 

(2) A description of the security prop-
erty sufficient to identify the property 
to be sold; 

(3) The date the mortgage was re-
corded; 
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(4) Identification of the failure to 
make payment, including the entire 
amount delinquent as of a date speci-
fied, a statement generally describing 
the other costs that must be paid if the 
mortgage is to be reinstated, the due 
date of the earliest principal install-
ment payment remaining wholly un-
paid as of the date on which the notice 
is issued upon which the foreclosure is 
based, or a description of any other de-
fault or defaults upon which fore-
closure is based, and the acceleration 
of the secured indebtedness; and 

(5) The bidding and payment require-
ments for the foreclosure sale, includ-
ing the time and method of payment of 
the balance of the foreclosure purchase 
price, that all deposits and the balance 
of the purchase price shall be paid by 
certified or cashier’s check, and that 
no deposit will be required of the Sec-
retary when the Secretary bids at the 
foreclosure sale. 

§ 27.105 Service of Notice of Default 
and Foreclosure Sale. 

(a) The Notice of Default and Fore-
closure Sale shall be served in accord-
ance with the provisions of the Stat-
ute. When notice is sent by mail, mul-
tiple mailings are not required to be 
sent to any party with multiple capac-
ities, e.g., an original mortgagor who is 
the security property owner and lives 
in one of the units. The date of the re-
ceipt for the postage paid for the mail-
ing may serve as proof of the date of 
mailing of the notice. 

(b) Notice need not be mailed to any 
mortgagors who have been released 
from all obligations under the mort-
gage. 

§ 27.107 Presale reinstatement. 
(a) The foreclosure commissioner 

shall withdraw the security property 
from foreclosure and cancel the fore-
closure sale only in accordance with 
the provisions of the Statute and as 
more fully provided in paragraphs (b) 
and (c) of this section in regard to 
presale reinstatements. 

(b) To obtain a presale reinstatement 
in cases involving a monetary default, 
there must be tendered to the fore-
closure commissioner before public 
auction is completed all amounts 
which would be due under the mort-

gage agreement if payments under the 
mortgage had not been accelerated and 
all costs of foreclosure incurred for 
which payment from the proceeds of 
foreclosure is provided in the Statute, 
and the foreclosure commissioner must 
find that there are no nonmonetary de-
faults; provided, however, that the Sec-
retary may refuse to cancel a fore-
closure sale pursuant to this subpara-
graph if the current mortgagor or 
owner of record has, on one or more 
previous occasions, caused a fore-
closure of the mortgage, commenced 
pursuant to the Statute and this sub-
part or otherwise, to be canceled by 
curing a default. 

(c) To obtain a presale reinstatement 
in cases involving a nonmonetary de-
fault: 

(1) The foreclosure commissioner, 
upon application of the mortgagor be-
fore the date of foreclosure sale, must 
find that all nonmonetary defaults are 
cured and that there are no monetary 
defaults; and 

(2) There must be tendered to the 
foreclosure commissioner before public 
auction is completed all amounts due 
under the mortgage agreement (exclud-
ing all amounts which would be due 
under the mortgage agreement if the 
mortgage payments had been acceler-
ated), including all amounts of expend-
itures secured by the mortgage and all 
costs of foreclosure incurred for which 
payment would be made from the pro-
ceeds of foreclosure as provided in the 
Statute. 

(d) Before withdrawing the security 
property from foreclosure, the fore-
closure commissioner shall notify the 
Secretary of the proposed withdrawal 
by telephone or other telecommuni-
cation device and shall also provide the 
Secretary with a written statement of 
the reasons for the proposed with-
drawal along with all documents sub-
mitted by the mortgagor in support of 
the proposed withdrawal. Upon receipt 
of this statement, the Secretary shall 
have ten (10) days in which to dem-
onstrate why the security property 
should not be withdrawn from fore-
closure, and if the Secretary makes 
this demonstration, the property shall 
not be withdrawn from foreclosure. The 
Secretary shall provide the mortgagor 
with a copy of any statement prepared 
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by the Secretary in opposition to the 
proposed withdrawal at the same time 
the statement is submitted to the fore-
closure commissioner. If the Secretary 
receives the foreclosure commis-
sioner’s written statement less than 10 
days before the scheduled foreclosure 
sale, the sale shall automatically be 
adjourned for 14 days, during which 
time it may be cancelled. Notice of the 
re-scheduled sale, if any, shall be 
served as described in § 27.111. 

§ 27.109 Conduct of sale. 
(a) The foreclosure sale shall be con-

ducted in a manner and at a time and 
place as identified in the Notice of De-
fault and Foreclosure Sale and in ac-
cordance with the provisions of the 
Statute. 

(b) In addition to bids made in person 
at the sale, the foreclosure commis-
sioner shall accept written one-price 
sealed bids from any party, including 
the Secretary, for entry by announce-
ment at the sale so long as those bids 
conform to the requirements described 
in the Notice of Default and Fore-
closure Sale. The foreclosure commis-
sioner shall announce the name of each 
such bidder and the amount of the bid. 
The commissioner shall accept oral 
bids from any party, including parties 
who submitted one-price sealed bids, if 
those oral bids conform to the require-
ments in the Notice of Default and 
Foreclosure Sale. Before the close of 
the sale the commissioner shall an-
nounce the amount of the high bid and 
the name of the successful bidder. If 
the successful bidder fails to comply 
with the terms of the sale, the HUD 
Field Office representative will provide 
instructions to the commissioner about 
offering the property to the second 
highest bidder, or having a new sale, or 
other instruction at the discretion of 
the HUD representative. 

(c) Prohibited participants. Relatives 
of the foreclosure commissioner who 
may not bid include parents, siblings, 
spouses and children. A related busi-
ness entity that may not bid or whose 
employees may not bid is one whose re-
lationship (at the time the foreclosure 
commissioner is designated and during 
the term of service as foreclosure com-
missioner) with the entity of the fore-
closure commissioner is such that, di-

rectly or indirectly, one entity formu-
lates, directs, or controls the other en-
tity; or has the power to formulate, di-
rect, or control the other entity; or has 
the responsibility and authority to pre-
vent, or promptly to correct, the offen-
sive conduct of the other entity. 

(d) Auctioneers. If the commissioner 
employs an auctioneer to conduct the 
foreclosure sale, the auctioneer must 
be a licensed auctioneer, an officer of 
State or local government, or any 
other person who commonly conducts 
foreclosure sales in the area in which 
the security property is located. 

§ 27.111 Adjournment or cancellation 
of sale. 

(a) The foreclosure commissioner 
may, before or at the time of the fore-
closure sale, adjourn or cancel the fore-
closure sale in accordance with the 
provisions of the Statute. The publica-
tion of the Notice of Default and Fore-
closure Sale, revised pursuant to the 
Statute, may be made on any of three 
separate days before the revised date of 
foreclosure sale. If there is no news-
paper of general circulation that would 
permit publication on any of three sep-
arate days before the revised date of 
foreclosure sale, the Notice of Default 
and Foreclosure Sale must be posted, 
not less than nine days before the date 
to which the sale has been adjourned, 
at the courthouse of any county or 
counties in which the property is lo-
cated, and at the place where the sale 
is to be held. The commissioner must 
also, in the case of a sale adjourned to 
a later date, mail a copy of the revised 
Notice of Default and Foreclosure Sale 
to the Secretary at least seven days be-
fore the date to which the sale has been 
adjourned. 

(b) When a substitute commissioner 
is designated by the Secretary to re-
place a previously designated fore-
closure commissioner, the sale shall 
continue without prejudice unless the 
substitute commissioner finds, in that 
commissioner’s sole discretion, that 
continuation of the foreclosure sale 
will unfairly affect the interests of the 
mortgagor. Any such finding shall be 
in writing. If the substitute commis-
sioner makes such a finding, the sub-
stitute commissioner shall cancel or 
adjourn the sale. 
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§ 27.113 Foreclosure costs. 
A commission may be allowed to the 

foreclosure commissioner notwith-
standing termination of the sale or ap-
pointment of a substitute commis-
sioner before the sale takes place. 

§ 27.115 Disposition of sales proceeds. 
The foreclosure commissioner will 

keep such records as will permit the 
Secretary to verify the costs claimed, 
and otherwise to enable the Secretary 
to audit the foreclosure commis-
sioner’s disposition of the sale pro-
ceeds. 

§ 27.117 Transfer of title and posses-
sion. 

(a) If the Secretary is the successful 
bidder, the foreclosure commissioner 
shall issue a deed to the Secretary 
upon receipt of the amount needed to 
pay the costs of tax liens and prior 
liens, as set forth in 12 U.S.C. 3762(a)(2) 
and (a)(3). If the Secretary is not the 
successful bidder, the foreclosure com-
missioner shall issue a deed to the pur-
chaser or purchasers upon receipt of 
the entire purchase price in accordance 
with the terms of the sale as provided 
in the Notice of Default and Fore-
closure Sale. 

(b) The register of deeds or other ap-
propriate official in the county where 
the property is located shall, upon ten-
dering of the customary recording fees, 
accept all instruments pertaining to 
the foreclosure which are submitted by 
the foreclosure commissioner for rec-
ordation. The instruments to be ac-
cepted shall include, but not be limited 
to, the foreclosure commissioner’s 
deed. If the foreclosure commissioner 
elects to include the recitations re-
quired under the Statute (12 U.S.C. 
3764) in an affidavit or an addendum to 
the deed, the affidavit or addendum 
shall be accepted along with the deed 
for recordation. The Clerk of the Court 
or other appropriate official shall can-
cel all liens as requested by the fore-
closure commissioner. 

§ 27.119 Redemption rights. 
Only for purposes of redemption 

rights under the Statute, a foreclosure 
shall be considered completed upon the 
date and at the time of the foreclosure 
sale. 

§ 27.121 Record of foreclosure and 
sale. 

The statements regarding the fore-
closed mortgage required to establish a 
sufficient record shall include the date 
the mortgage was recorded. The state-
ments regarding the service of the No-
tice of Default and Foreclosure Sale 
shall include the names and addresses 
of the persons to whom the Notice was 
mailed and the date on which the No-
tice was mailed, the name of the news-
paper in which the Notice was pub-
lished and the dates of publication, and 
the date on which service by posting, if 
required, was accomplished. 

§ 27.123 Deficiency judgment. 
If the price at which the security 

property is sold at the foreclosure sale 
is less than the unpaid balance of the 
debt secured by such property after dis-
position of sale proceeds in accordance 
with the order of priority provided 
under the Statute, the Secretary may 
refer the matter to the Attorney Gen-
eral who may commence an action or 
actions against any and all debtors to 
recover the deficiency, unless such an 
action is specifically prohibited by the 
mortgage. 

PART 28—IMPLEMENTATION OF THE 
PROGRAM FRAUD CIVIL REM-
EDIES ACT OF 1986 

Sec. 
28.1 Purpose. 
28.5 Definitions. 
28.10 Basis for civil penalties and assess-

ments. 
28.15 Investigation. 
28.20 Request for approval by the Depart-

ment of Justice. 
28.25 Complaint. 
28.30 Response. 
28.35 Statute of limitations. 
28.40 Hearings. 
28.45 Settlements. 

AUTHORITY: 28 U.S.C. 2461 note; 31 U.S.C. 
3801–3812; 42 U.S.C. 3535(d). 

SOURCE: 61 FR 50213, Sept. 24, 1996, unless 
otherwise noted. 

§ 28.1 Purpose. 
This part: 
(a) Establishes administrative proce-

dures for imposing civil penalties and 
assessments against persons who make, 
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submit, or present, or cause to be 
made, submitted, or presented, false, 
fictitious, or fraudulent claims or writ-
ten statements to Federal authorities 
or to their agents; and 

(b) Specifies the hearing and appeal 
rights of persons subject to allegations 
of liability for such penalties and as-
sessments. Hearings under this part 
shall be conducted in accordance with 
the Administrative Procedure Act pur-
suant to part 26, subpart B, of this 
chapter. 

[61 FR 50213, Sept. 24, 1996, as amended at 73 
FR 76831, Dec. 17, 2008] 

§ 28.5 Definitions. 

(a) The terms ALJ and HUD are de-
fined in 24 CFR part 5. 

(b) The terms Claim, Knows or has 
reason to know, Person, Reviewing Offi-
cial, and Statement have the same 
meanings as defined in 31 U.S.C. 3801. 

(c) Ability to payis determined based 
on an assessment of the respondent’s 
resources available both presently and 
prospectively from which the Depart-
ment could ultimately recover the 
total award, which may be predicted 
based on historical evidence. 

(d) Benefit means anything of value, 
including, but not limited to, any ad-
vantage, preference, privilege, license, 
permit, favorable decision, ruling, sta-
tus, or loan insurance or guarantee. 

(e) Respondent means any person al-
leged to be liable for a civil penalty or 
assessment under § 28.25. 

(f) The reasonable prospect of collecting 
an appropriate amount of penalties and 
assessments is determined based on a 
generalized assessment made by a Re-
viewing Official based on the limited 
information available in the Report of 
Investigation for purposes of deter-
mining whether the allocation of 
HUD’s resources to any particular ac-
tion is appropriate. This assessment is 
not the same as the assessment made 
when determining ability to pay, nor is 
the reasonable prospect of collecting a 
factor to be considered in determining 
the amount of any penalty or assess-
ment in any particular case. 

(g) Report of Investigationmeans a re-
port containing the findings and con-
clusions of a Program Fraud Civil 
Remedies Act investigation by the In-

spector General or his or her designee, 
as described in § 28.15. 

[73 FR 76831, Dec. 17, 2008] 

§ 28.10 Basis for civil penalties and as-
sessments. 

(a) Claims. (1) A civil penalty of up to 
$7,500 may be imposed upon any person 
who makes, presents, or submits, or 
causes to be made, presented, or sub-
mitted, a claim that the person knows 
or has reason to know: 

(i) Is false, fictitious, or fraudulent; 
(ii) Includes or is supported by a 

written statement which asserts a ma-
terial fact which is false, fictitious, or 
fraudulent; 

(iii) Includes or is supported by any 
written statement that: 

(A) Omits a material fact; 
(B) Is false, fictitious, or fraudulent 

as a result of the omission; and 
(C) Is a statement in which the per-

son making, presenting, or submitting 
such statement has a duty to include 
such material fact; or 

(iv) Is for payment for the provision 
of property or services which the per-
son has not provided as claimed. 

(2) Each voucher, invoice, claim 
form, or other individual request or de-
mand for property, services, or money 
constitutes a separate claim. 

(3) A claim shall be considered made 
to HUD, to a recipient, or to a party 
when the claim actually is made to an 
agent, fiscal intermediary, or other en-
tity, including any State or political 
subdivision of a State, acting for or on 
behalf of HUD, the recipient, or the 
party. 

(4) Each claim for property, services, 
or money is subject to a civil penalty 
without regard to whether the prop-
erty, services, or money actually is de-
livered or paid. 

(5) Liability under this part shall not 
lie if the amount of money or value of 
property or services claimed exceeds 
$150,000 as to each claim that a person 
submits. For purposes of paragraph (a) 
of this section, a group of claims sub-
mitted simultaneously as part of a sin-
gle transaction shall be considered a 
single claim. 

(6) If the Government has made any 
payment, transferred property, or pro-
vided services on a claim, then the 
Government may assess a person found 
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liable up to twice the amount of the 
claim or portion of the claim that is 
determined to be in violation of para-
graph (a)(1) of this section. 

(b) Statements. (1) A civil penalty of 
up to $7,500 may be imposed upon any 
person who makes, presents, or sub-
mits, or causes to be made, presented, 
or submitted, a written statement 
that: 

(i) The person knows or has reason to 
know: 

(A) Asserts a material fact which is 
false, fictitious, or fraudulent; or 

(B)(1) Omits a material fact; and 
(2) Is false, fictitious, or fraudulent 

as a result of such omission; 
(ii) In the case of a statement de-

scribed in (b)(1)(A)(ii) of this section, is 
a statement in which the person mak-
ing, presenting, or submitting such 
statement has a duty to include such 
material fact; and 

(iii) Contains or is accompanied by 
an express certification or affirmation 
of the truthfulness and accuracy of the 
contents of the statement. 

(2) Each written representation, cer-
tification, or affirmation constitutes a 
separate statement. 

(3) A statement shall be considered 
made to HUD when the statement is 
actually made to an agent, fiscal inter-
mediary, or other entity, including any 
State or political subdivision of a 
State, acting for or on behalf of HUD. 

(c) Limit on liability. If the claim or 
statement relates to low-income hous-
ing benefits or housing benefits for the 
elderly or handicapped, then a person 
may be held liable only if he or she has 
made the claim or statement in the 
course of applying for such benefits, 
with respect to his or her eligibility, or 
family’s eligibility, to receive such 
benefits. For purposes of paragraph (c) 
of this section, ‘‘housing benefits’’ 
means any instance wherein funds ad-
ministered by the Secretary directly or 
indirectly permit low-income families 
or elderly or handicapped persons to re-
side in housing that otherwise would 
not be available to them. 

(d) Specific intent. No proof of specific 
intent to defraud is required to estab-
lish liability under this section. 

(e) Joint and several liability. A civil 
penalty or assessment may be imposed 

jointly and severally if more than one 
person is determined to be liable. 

[61 FR 50213, Sept. 24, 1996, as amended at 68 
FR 12787, Mar. 17, 2003; 72 FR 5588, Feb. 6, 
2007; 73 FR 76831, Dec. 17, 2008] 

§ 28.15 Investigation. 
(a) General. HUD may initiate a Pro-

gram Fraud Civil Remedies Act (31 
U.S.C. 3801) case against a respondent 
only upon an investigation by the In-
spector General or his or her designee. 

(b) Subpoena. Pursuant to 31 U.S.C. 
3804(a), the Inspector General or des-
ignee may require by subpoena the pro-
duction of records and other docu-
ments. The subpoena shall state the 
authority under which it is issued, 
identify the records sought, and name 
the person designated to receive the 
records. The recipient of the subpoena 
shall provide a certification that the 
documents sought have been produced, 
that the documents are not available 
and the reasons they are not available, 
or that the documents, suitably identi-
fied, have been withheld based upon the 
assertion of an identified privilege. 

(c) Investigation report. If the Inspec-
tor General or designee concludes that 
an action under the Program Fraud 
Civil Remedies Act may be warranted, 
her or she shall submit a report con-
taining the findings and conclusions of 
the investigation to the General Coun-
sel or his or her designee. 

(d) The Inspector General may refer 
allegations directly to the Department 
of Justice for suit under the False 
Claims Act (31 U.S.C. 3730) or for other 
civil relief, or may postpone submit-
ting a report to the General Counsel to 
avoid interference with a criminal in-
vestigation or prosecution. The Inspec-
tor General shall report violations of 
criminal law to the Attorney General. 

§ 28.20 Request for approval by the De-
partment of Justice. 

(a) If the General Counsel or designee 
determines that the Report of Inves-
tigation supports an action under this 
part, he or she must submit a written 
request to the Department of Justice 
for approval to issue a complaint under 
§ 28.25. 

(b) The request shall include a de-
scription of the claims or statements 
at issue; the evidence supporting the 
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allegations; an estimate of the amount 
of money or the value of property, 
services, or other benefits requested or 
demanded in violation of § 28.10; any ex-
culpatory or mitigating circumstances 
that may relate to the claims or state-
ments; and a statement that there is a 
reasonable prospect of collecting an ap-
propriate amount of penalties and as-
sessments. 

[73 FR 76831, Dec. 17, 2008] 

§ 28.25 Complaint. 
(a) General. Upon obtaining approval 

from the Department of Justice, the 
General Counsel or designee may issue 
a complaint to the respondent. The 
complaint shall be mailed, by reg-
istered or certified mail, or shall be de-
livered through such other means by 
which delivery may be confirmed. The 
complaint shall also be filed simulta-
neously with the Office of Administra-
tive Law Judges in accordance with 
§ 26.30(a) of this chapter. 

(b) Complaint. The complaint shall in-
clude: 

(1) The allegations of liability 
against the respondent, including the 
statutory basis for liability, the claims 
or statements at issue, and the reasons 
why liability arises from those claims 
or statements; 

(2) A statement that the required ap-
proval to issue the complaint was re-
ceived from the Department of Justice 
as required by 24 CFR 28.20; 

(3) The amount of penalties and as-
sessments for which the respondent 
may be held liable; 

(4) A statement that the respondent 
may request a hearing by submitting a 
written response to the complaint; 

(5) The addresses to which a response 
must be sent in accordance with § 26.38 
of this title; and 

(6) A statement that failure to sub-
mit an answer within 30 days of receipt 
of the complaint may result in the im-
position of the maximum amount of 
penalties and assessments sought with-
out right of appeal. 

(c) Parts 26 and 28. A copy of this part 
28 and part 26, subpart B of this chap-
ter, shall be included with the com-
plaint. 

(d) Obligation to preserve documents. 
Upon receipt of the complaint, the re-
spondent is required to preserve and 

maintain all documents and data, in-
cluding electronically stored data, 
within their possession or control that 
may relate to the allegations in the 
complaint. The Department shall also 
preserve such documents or data upon 
the issuance of the complaint. 

[73 FR 76832, Dec. 17, 2008] 

§ 28.30 Response. 
(a) The respondent may file a written 

response to the complaint, in accord-
ance with § 26.30 of this title, within 30 
days of service of the complaint. The 
response shall be deemed to be a re-
quest for a hearing. The response must 
include the admission or denial of each 
allegation of liability made in the com-
plaint; any defense on which the re-
spondent intends to rely; any reasons 
why the penalties and assessments 
should be less than the amount set 
forth in the complaint; and the name, 
address, and telephone number of the 
person who will act as the respondent’s 
representative, if any. 

(b) Failure to respond. If no response 
is submitted, HUD may file a motion 
for default judgment in accordance 
with § 26.41 of this chapter. 

[73 FR 76832, Dec. 17, 2008] 

§ 28.35 Statute of limitations. 
The statute of limitations for com-

mencing hearings under this part shall 
be tolled: 

(a) If the hearing is commenced in 
accordance with 31 U.S.C. 3803(d)(2)(B) 
within 6 years after the date on which 
the claim or statement is made; or 

(b) If the parties agree to such toll-
ing. 

[73 FR 76832, Dec. 17, 2008] 

§ 28.40 Hearings. 
(a) General. Hearings under this part 

shall be conducted in accordance with 
the procedures in part 26, subpart B, of 
this chapter, governing actions in ac-
cordance with the Administrative Pro-
cedure Act. 

(b) Factors to consider in determining 
amount of penalties and assessments. In 
determining an appropriate amount of 
civil penalties and assessments, the 
ALJ and, upon appeal, the Secretary or 
designee, shall consider and state in his 
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or her opinion any mitigating or aggra-
vating circumstances. Because of the 
intangible costs of fraud, the expense 
of investigating fraudulent conduct, 
and the need for deterrence, ordinarily 
twice the amount of the claim as al-
leged by the government, and a signifi-
cant civil penalty, should be imposed. 
The amount of penalties and assess-
ments imposed shall be based on the 
ALJ’s and the Secretary’s or designee’s 
consideration of evidence in support of 
one or more of the following factors: 

(1) The number of false, fictitious, or 
fraudulent claims or statements; 

(2) The time period over which such 
claims or statements were made; 

(3) The degree of the respondent’s 
culpability with respect to the mis-
conduct; 

(4) The amount of money or the value 
of the property, services, or benefit 
falsely claimed; 

(5) The value of the Government’s ac-
tual loss as a result of the misconduct, 
including foreseeable consequential 
damages and the cost of investigation; 

(6) The relationship of the civil pen-
alties to the amount of the Govern-
ment’s loss; 

(7) The potential or actual impact of 
the misconduct upon national defense, 
public health or safety, or public con-
fidence in the management of Govern-
ment programs and operations, includ-
ing particularly the impact on the in-
tended beneficiaries of such programs; 

(8) Whether the respondent has en-
gaged in a pattern of the same or simi-
lar misconduct; 

(9) Whether the respondent at-
tempted to conceal the misconduct; 

(10) The degree to which the respond-
ent has involved others in the mis-
conduct or in concealing it; 

(11) If the misconduct of employees 
or agents is imputed to the respondent, 
the extent to which the respondent’s 
practices fostered or attempted to pre-
clude the misconduct; 

(12) Whether the respondent cooper-
ated in or obstructed an investigation 
of the misconduct; 

(13) Whether the respondent assisted 
in identifying and prosecuting other 
wrongdoers; 

(14) The complexity of the program 
or transaction, and the degree of the 
respondent’s sophistication with re-

spect to it, including the extent of the 
respondent’s prior participation in the 
program or in similar transactions; 

(15) Whether the respondent has been 
found, in any criminal, civil, or admin-
istrative proceeding, to have engaged 
in similar misconduct or to have dealt 
dishonestly with the Government of 
the United States or of a State, di-
rectly or indirectly; 

(16) The need to deter the respondent 
and others from engaging in the same 
or similar misconduct; and 

(17) The respondent’s ability to pay, 
and 

(18) Any other factors that in any 
given case may mitigate or aggravate 
the seriousness of the false claim or 
statement. 

(c) Stays ordered by the Department of 
Justice. If at any time the Attorney 
General of the United States or an As-
sistant Attorney General designated by 
the Attorney General notifies the Sec-
retary in writing that continuation of 
HUD’s case may adversely affect any 
pending or potential criminal or civil 
action related to the claim or state-
ment at issue, the ALJ or the Sec-
retary shall stay the process imme-
diately. The case may be resumed only 
upon receipt of the written authoriza-
tion of the Attorney General. 

[61 FR 50213, Sept. 24, 1996, as amended at 73 
FR 76832, Dec. 17, 2008] 

§ 28.45 Settlements. 

(a) HUD and the respondent may 
enter into a settlement agreement at 
any time prior to the issuing of a no-
tice of final determination under § 26.50 
of this title. 

(b) Failure of the respondent to com-
ply with a settlement agreement shall 
be sufficient cause for resuming an ac-
tion under this part, or for any other 
judicial or administrative action. 

PART 30—CIVIL MONEY PENALTIES: 
CERTAIN PROHIBITED CONDUCT 

Subpart A—General 

Sec. 
30.1 Purpose and scope. 
30.5 Effective dates. 
30.10 Definitions. 
30.15 Application of other remedies. 
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Subpart B—Violations 

30.20 Ethical violations by HUD employees. 
30.25 Violations by applicants for assist-

ance. 
30.30 Urban Homestead violations. 
30.35 Mortgagees and lenders. 
30.36 Other participants in FHA programs. 
30.40 Loan guarantees for Indian housing. 
30.45 Multifamily and section 202 or 811 

mortgagors. 
30.50 GNMA issuers and custodians. 
30.55 Interstate Land Sales violations. 
30.60 Dealers or loan correspondents. 
30.65 Failure to disclose lead-based paint 

hazards. 
30.68 Section 8 owners. 

Subpart C—Procedures 

30.70 Prepenalty notice. 
30.75 Response to prepenalty notice. 
30.80 Factors in determining amount of 

civil money penalty. 
30.85 Complaint. 
30.90 Response to the complaint. 
30.95 Hearings. 
30.100 Settlement of a civil money penalty 

action. 

AUTHORITY: 12 U.S.C. 1701q–1, 1703, 1723i, 
1735f–14, and 1735f–15; 15 U.S.C. 1717a; 28 
U.S.C. 2461 note; 42 U.S.C. 1437z–1 and 3535(d). 

SOURCE: 61 FR 50215, Sept. 24, 1996, unless 
otherwise noted. 

Subpart A—General 
§ 30.1 Purpose and scope. 

Unless provided for elsewhere in this 
title or under separate authority, this 
part implements HUD’s civil money 
penalty provisions. The procedural 
rules for hearings under this part are 
those applicable to hearings in accord-
ance with the Administrative Proce-
dure Act, as set forth in 24 CFR part 26. 

[74 FR 2751, Jan. 15, 2009] 

§ 30.5 Effective dates. 
(a) Under § 30.20, a civil money pen-

alty may be imposed for violations oc-
curring on or after May 22, 1991. 

(b) Under §§ 30.25, 30.35, 30.45, 30.50, 
30.55, and 30.60, a civil money penalty 
may be imposed for any violations that 
occur on or after December 15, 1989. 

(c) Under § 30.30, a civil money pen-
alty may be imposed with respect to 
any property transferred for use under 
section 810 of the Housing and Commu-
nity Development Act of 1974, as 
amended (12 U.S.C. 1706e), after Janu-

ary 1, 1981, to a state, a unit of general 
local government, or a public agency or 
qualified community organization des-
ignated by a unit of general local gov-
ernment, or a transferee of any such 
entity. 

(d) Under § 30.40, concerning loan 
guarantees for Indian housing, a civil 
money penalty may be imposed for vio-
lations occurring on or after October 
28, 1992. 

(e) Under § 30.65, a civil money pen-
alty may be imposed for violations oc-
curring on or after the following dates: 

(1) September 6, 1996, for owners of 
more than four residential dwellings; 
or 

(2) December 6, 1996, for owners of 
one to four residential dwellings. 

(f) Under § 30.68, a civil money pen-
alty may be imposed for violations, or 
for those parts of continuing viola-
tions, occurring on or after January 7, 
2002. 

[61 FR 50215, Sept. 24, 1996, as amended at 66 
FR 63441, Dec. 6, 2001] 

§ 30.10 Definitions. 
Since this part is primarily proce-

dural, terms not defined in this section 
shall have the meanings given them in 
relevant program regulations. Com-
prehensive definitions are in 24 CFR 
part 4 (HUD Reform Act). The terms 
ALJ, Department, HUD, and Secretary 
are defined in 24 CFR part 5. 

Ability to pay. Determined based on 
an assessment of the respondent’s re-
sources available both presently and 
prospectively from which the Depart-
ment could ultimately recover the 
total award, which may be predicted 
based on historical evidence. 

Agent. Any person, including an offi-
cer, director, partner, or trustee, who 
acts on behalf of another person. 

Dealer. A seller, contractor or sup-
plier of goods or services having a di-
rect or indirect financial interest in 
the transaction between the borrower 
and the lender, and who assists the bor-
rower in preparing the credit applica-
tion or otherwise assists the borrower 
in obtaining the loan from the lender. 

Knowing or Knowingly. Having actual 
knowledge of or acting with deliberate 
ignorance of or reckless disregard for 
the prohibitions under subpart B of 
this part or under 24 CFR part 4. 
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Loan correspondent. A lender or loan 
correspondent as defined at § 202.2 of 
this title. 

Material or Materially. Having the 
natural tendency or potential to influ-
ence, or when considering the totality 
of the circumstances, in some signifi-
cant respect or to some significant de-
gree. 

Person. An individual, corporation, 
company, association, authority, firm, 
partnership, society, State, local gov-
ernment or agency thereof, or any 
other organization or group of people. 

Respondent. A person against whom a 
civil money penalty action is initiated. 

[61 FR 50215, Sept. 24, 1996, as amended at 74 
FR 2751, Jan. 15, 2009] 

§ 30.15 Application of other remedies. 

A civil money penalty may be im-
posed in addition to other administra-
tive sanctions or any other civil rem-
edy or criminal penalty. 

Subpart B—Violations 

§ 30.20 Ethical violations by HUD em-
ployees. 

(a) General. The General Counsel, or 
his or her designee, may initiate a civil 
money penalty action against HUD em-
ployees who improperly disclose infor-
mation pursuant to section 103 of the 
HUD Reform Act of 1989 (42 U.S.C. 
3537a(c)) and 24 CFR part 4, subpart B. 

(b) Maximum Penalty. The maximum 
penalty is $16,000 for each violation. 

[61 FR 50215, Sept. 24, 1996, as amended at 72 
FR 5588, Feb. 6, 2007] 

§ 30.25 Violations by applicants for as-
sistance. 

(a) General. The General Counsel, or 
his or her designee, may initiate a civil 
money penalty action against appli-
cants for assistance, as defined in 24 
CFR part 4, subpart A, who knowingly 
and materially violate the provisions 
of subsections (b) or (c) of section 102 of 
the HUD Reform Act of 1989 (42 U.S.C. 
3545). 

(b) Maximum penalty. The maximum 
penalty for each violation is $16,000. 

[61 FR 50215, Sept. 24, 1996, as amended at 72 
FR 5588, Feb. 6, 2007] 

§ 30.30 Urban Homestead violations. 

(a) General. The Assistant Secretary 
for Community Planning and Develop-
ment, or his or her designee, or the Di-
rector of the Office of Technical Assist-
ance and Management may initiate a 
civil money penalty action against per-
sons who knowingly and materially 
violate section 810 of the Housing and 
Community Development Act of 1974, 
as amended (12 U.S.C. 1706e), or the 
provisions of 24 CFR part 590, in the use 
or conveyance of property made avail-
able under the Urban Homestead Pro-
gram. 

(b) Maximum penalty. The maximum 
penalty is either twice the amount of 
the gross profit realized from any im-
permissible use or conveyance of the 
property, or the amount of section 810 
funds used to reimburse HUD, the De-
partment of Veterans Affairs, the Reso-
lution Trust Corporation, or the Farm-
ers Home Administration (or its suc-
cessor agency under Public Law 103– 
354) for the property, whichever is 
greater. If the property is still held by 
the violator, the gross profit shall in-
clude any appreciation between the 
amount the violator paid for the prop-
erty and its current value as deter-
mined by an independent, HUD-quali-
fied appraiser. 

§ 30.35 Mortgagees and lenders. 

(a) General. The Mortgagee Review 
Board may initiate a civil money pen-
alty action against any mortgagee or 
lender who knowingly and materially: 

(1) Violates the provisions listed in 12 
U.S.C. 1735f–14(b); 

(2) Fails to comply with the require-
ments of § 201.27(a) of this title regard-
ing approval and supervision of dealers; 

(3) Approves a dealer that has been 
suspended, debarred, or otherwise de-
nied participation in HUD’s programs; 

(4) Makes a payment that is prohib-
ited under § 202.5(l). 

(5) Fails to remit, or timely remit, 
mortgage insurance premiums, loan in-
surance charges, or late charges or in-
terest penalties; 

(6) Permits loan documents for an 
FHA insured loan to be signed in blank 
by its agents or any other party to the 
loan transaction unless expressly ap-
proved by the Secretary; 
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(7) Fails to follow the mortgage as-
signment procedures set forth in 
§§ 203.650 through 203.664 of this title or 
in §§ 207.255 through 207.258b of this 
title. 

(8) Fails to timely submit documents 
that are complete and accurate in con-
nection with a conveyance of property 
or a claim for insurance benefits, in ac-
cordance with §§ 203.365, 203.366, or 
203.368 of this title; 

(9) Fails to: 
(i) Process requests for formal re-

lease of liability under an FHA insured 
mortgage; 

(ii) Obtain a credit report, issued not 
more than 90 days prior to approval of 
a person as a borrower, as to the per-
son’s creditworthiness to assume an 
FHA insured mortgage; 

(iii) Timely submit proper notifica-
tion of a change in mortgagor or mort-
gagee as required by § 203.431 of this 
title; 

(iv) Timely submit proper notifica-
tion of mortgage insurance termi-
nation as required by § 203.318 of this 
title; 

(v) Timely submit proper notification 
of a change in mortgage servicing as 
required by § 203.502 of this title; or 

(vi) Report all delinquent mortgages 
to HUD, as required by § 203.330 of this 
title; 

(10) Fails to service FHA insured 
mortgages, in accordance with the re-
quirements of 24 CFR parts 201, 203, and 
235; 

(11) Fails to fund loans that it origi-
nated, or otherwise misuses loan pro-
ceeds; 

(12) Fails to comply with the condi-
tions relating to the assignment or 
pledge of mortgages; 

(13) Fails to comply with the provi-
sions of the Real Estate Settlement 
Procedures Act (12 U.S.C. 2601 et seq.), 
the Equal Credit Opportunity Act (15 
U.S.C. 1691 et seq.), or the Fair Housing 
Act (42 U.S.C. 3601 et seq.); 

(14) Fails to engage in loss mitigation 
as provided in § 203.605 of this title. 

(b) Continuing violation. Each day 
that a violation continues shall con-
stitute a separate violation. 

(c) Amount of penalty—(1) Maximum 
penalty. Except as provided in para-
graph (c)(2) of this section, the max-
imum penalty is $7,500 for each viola-

tion, up to a limit of $1,375,000 for all 
violations committed during any one- 
year period. Each violation shall con-
stitute a separate violation as to each 
mortgage or loan application. 

(2) Maximum penalty for failing to en-
gage in loss mitigation. The penalty for a 
violation of paragraph (a)(14) of this 
section shall be three times the 
amount of the total mortgage insur-
ance benefits claimed by the mort-
gagee with respect to any mortgage for 
which the mortgagee failed to engage 
in such loss mitigation actions. 

[61 FR 50215, Sept. 24, 1996, as amended at 63 
FR 9742, Feb. 26, 1998; 68 FR 12788, Mar. 17, 
2003; 70 FR 21578, Apr. 26, 2005; 72 FR 5588, 
Feb. 6, 2007; 74 FR 2751, Jan. 15, 2009; 74 FR 
14725, Apr. 1, 2009] 

§ 30.36 Other participants in FHA pro-
grams. 

(a) General. The Assistant Secretary 
for Housing-Federal Housing Commis-
sioner (or his/her designee) may ini-
tiate a civil money penalty action 
against any principal, officer, or em-
ployee of a mortgagee or lender, or 
other participants in either a mortgage 
insured under the National Housing 
Act or any loan that is covered by a 
contract of insurance under title I of 
the National Housing Act, or a pro-
vider of assistance to the borrower in 
connection with any such mortgage or 
loan, including: 

(1) Sellers; 
(2) Borrowers; 
(3) Closing agents; 
(4) Title companies; 
(5) Real estate agents; 
(6) Mortgage brokers; 
(7) Appraisers; 
(8) Loan correspondents; 
(9) Dealers; 
(10) Consultants; 
(11) Contractors; 
(12) Subcontractors; and 
(13) Inspectors. 
(b) Knowing and material violations. 

The Assistant Secretary for Housing- 
Federal Housing Commissioner or his/ 
her designee may impose a civil pen-
alty on any person or entity identified 
in paragraph (a) of this section who 
knowingly and materially: 

(1) Submits false information to the 
Secretary in connection with any 
mortgage insured under the National 
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Housing Act (12 U.S.C. 1701 et seq.), or 
any loan that is covered by a contract 
of insurance under title I of the Na-
tional Housing Act; 

(2) Falsely certifies to the Secretary 
or submits a false certification by an-
other person or entity to the Secretary 
in connection with any mortgage in-
sured under the National Housing Act 
or any loan that is covered by a con-
tract of insurance under title I of the 
National Housing Act; or 

(3) Is a loan dealer or correspondent 
and fails to submit to the Secretary in-
formation which is required by regula-
tions or directives in connection with 
any loan that is covered by a contract 
of insurance under title I of the Na-
tional Housing Act. 

(c) Amount of penalty. The maximum 
penalty is $6,050 for each violation, up 
to a limit of $1,210,000 for all violations 
committed during any one-year period. 
Each violation shall constitute a sepa-
rate violation as to each mortgage or 
loan application. 

[65 FR 9087, Feb. 23, 2000, as amended at 72 
FR 5588, Feb. 6, 2007] 

§ 30.40 Loan guarantees for Indian 
housing. 

(a) General. The Assistant Secretary 
for Public and Indian Housing (or his/ 
her designee) may initiate a civil 
money penalty action against any 
mortgagee or holder of a guarantee cer-
tificate who knowingly and materially 
violates the provisions of 12 U.S.C. 
1715z–13a(g)(2) concerning loan guaran-
tees for Indian housing. 

(b) Continuing violation. Each day 
that a violation continues shall con-
stitute a separate violation. 

(c) Amount of penalty. The maximum 
penalty is $7,000 for each violation, up 
to a limit of $1,375,000 for all violations 
committed during any one-year period. 
Each violation shall constitute a sepa-
rate violation as to each mortgage or 
loan application. 

[61 FR 50215, Sept. 24, 1996, as amended at 65 
FR 9087, Feb. 23, 2000; 68 FR 12788, Mar. 17, 
2003; 72 FR 5588, Feb. 6, 2007] 

§ 30.45 Multifamily and section 202 or 
811 mortgagors. 

(a) Definitions. The following defini-
tions apply to this section only: 

(1) Agent employed to manage the prop-
erty that has an identity of interest and 
identity of interest agent. An entity: 

(i) That has management responsi-
bility for a project; 

(ii) In which the ownership entity, in-
cluding its general partner or partners 
(if applicable) and its officers or direc-
tors (if applicable), has an ownership 
interest; and 

(iii) Over which the ownership entity 
exerts effective control. 

(2) Effective control. The ability to di-
rect, alter, supervise, or otherwise in-
fluence the actions, policies, decisions, 
duties, employment, or personnel of 
the management agent. 

(3) Entity. An individual corporation; 
company; association; partnership; au-
thority; firm; society; trust; state, 
local government or agency thereof; or 
any other organization or group of peo-
ple. 

(4) Multifamily property. Property 
that includes 5 or more living units and 
that has a mortgage insured, co-in-
sured, or held pursuant to the National 
Housing Act (12 U.S.C. 1702 et seq.). 

(5) Ownership interest. Any direct or 
indirect interest in the stock, partner-
ship interests, beneficial interests (for 
a trust) or other medium of equity par-
ticipation. An indirect interest in-
cludes equity participation in any enti-
ty that holds a management interest 
(e.g. general partner, managing mem-
ber of an LLC, majority stockholder, 
trustee) or minimum equity interest 
(e.g., a 25% or more limited partner, 
10% or more stockholder) in the owner-
ship entity of the management agent. 

(6) Section 202 or 811 property. Prop-
erty that includes 5 or more living 
units and that has a mortgage held 
pursuant to a direct loan or capital ad-
vances under section 202 of the Housing 
Act of 1959 (12 U.S.C. 1701q) or capital 
advances under section 811 of the Cran-
ston-Gonzalez National Affordable 
Housing Act (42 U.S.C. 8013). 

(b) Violation of agreement—(1) General. 
The Assistant Secretary for Housing- 
Federal Housing Commissioner, or his 
or her designee, may initiate a civil 
money penalty action against a mort-
gagor of a section 202 or 811 property or 
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a mortgagor, general partner of a part-
nership mortgagor, or any officer or di-
rector of a corporate mortgagor of a 
multifamily property who: 

(i) Has agreed in writing, as a condi-
tion of a transfer of physical assets, a 
flexible subsidy loan, a capital im-
provement loan, a modification of the 
mortgage terms, or a workout agree-
ment, to use nonproject income to 
make cash contributions for payments 
due under the note and mortgage, for 
payments to the reserve for replace-
ments, to restore the project to good 
physical condition, or to pay other 
project liabilities; and 

(ii) Knowingly and materially fails to 
comply with any of the commitments 
listed in paragraph (b)(1)(i) of this sec-
tion. 

(2) Maximum penalty. The maximum 
penalty for each violation under para-
graph (b) of this section is the amount 
of loss that the Secretary would experi-
ence at a foreclosure sale, or a sale 
after foreclosure, of the property in-
volved. 

(c) Other violations. The Assistant 
Secretary for Housing-Federal Housing 
Commissioner, or his or her designee, 
may initiate a civil money penalty ac-
tion against any of the following who 
knowingly and materially take any of 
the actions listed in 12 U.S.C. 1735f– 
15(c)(1)(B): 

(1) Any mortgagor of a multifamily 
property; 

(2) Any general partner of a partner-
ship mortgagor of such property; 

(3) Any officer or director of a cor-
porate mortgagor; 

(4) Any agent employed to manage 
the property that has an identity of in-
terest with the mortgagor, with the 
general partner of a partnership mort-
gagor, or with any officer or director of 
a corporate mortgagor of such prop-
erty; or 

(5) Any member of a limited liability 
company that is the mortgagor of such 
property or is the general partner of a 
limited partnership mortgagor or is a 
partner of a general partnership mort-
gagor. 

(d) Acceptable management. For pur-
poses of this rule, management accept-
able to the Secretary under 12 U.S.C. 
1735f–15(c)(1)(B)(xiv) shall include: 

(1) Fiscal management in accordance 
with HUD regulations and require-
ments; 

(2) Handling of vacancies and 
tenanting in accordance with HUD reg-
ulations and requirements; 

(3) Handling of rent collection in ac-
cordance with HUD regulations and re-
quirements; 

(4) Maintenance in accordance with 
HUD regulations and requirements; 

(5) Compliance with HUD regulations 
and requirements on tenant organiza-
tion; and 

(6) Any other matters that pertain to 
proper management in accordance with 
HUD regulations and requirements. 

(e) Civil money penalty. A consistent 
pattern of violations of HUD program 
requirements, or a single violation that 
causes serious injury to the public or 
tenants, can be a basis for an action to 
assess a civil money penalty. 

(f) Section 202 or 811 projects. The As-
sistant Secretary for Housing-Federal 
Housing Commissioner, or his or her 
designee, may initiate a civil money 
penalty action against any mortgagor 
of a section 202 or 811 property who 
knowingly and materially takes any of 
the actions listed in 12 U.S.C. 1701q– 
1(c)(1). 

(g) Maximum penalty. The maximum 
penalty for each violation under para-
graphs (c) and (f) of this section is 
$37,500. 

(h) Payment of penalty. No payment of 
a civil money penalty levied under this 
section shall be payable out of project 
income. 

(i) Exceptions. The Secretary may not 
impose penalties under this section for 
a violation, if a material cause of the 
violation is the failure of the Sec-
retary, an agent of the Secretary, or a 
public housing agency to comply with 
an existing agreement. 

[66 FR 63441, Dec. 6, 2001, as amended at 68 
FR 12788, Mar. 17, 2003; 72 FR 5588, Feb. 6, 
2007; 74 FR 2751, Jan. 15, 2009] 

§ 30.50 GNMA issuers and custodians. 

(a) General. The President of GNMA, 
or his or her designee, may initiate a 
civil money penalty action against a 
GNMA issuer or custodian that know-
ingly and materially violates any pro-
vision of 12 U.S.C. 1723i(b), title III of 
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the National Housing Act, or any im-
plementing regulation, handbook, 
guaranty agreement, or contractual 
agreement, or participant letter issued 
by GNMA, or fails to comply with the 
terms of a settlement agreement with 
GNMA. 

(b) Continuing violation. Each day 
that a violation continues shall con-
stitute a separate violation. 

(c) Amount of penalty. The maximum 
penalty is $7,500 for each violation, up 
to a limit of $1,375,000 during any one- 
year period. Each violation shall con-
stitute a separate violation with re-
spect to each pool of mortgages. 

[61 FR 50215, Sept. 24, 1996, as amended at 68 
FR 12788, Mar. 17, 2003; 72 FR 5588, Feb. 6, 
2007] 

§ 30.55 Interstate Land Sales viola-
tions. 

(a) General. The Assistant Secretary 
for Housing-Federal Housing Commis-
sioner, or his or her designee, may ini-
tiate a civil money penalty action 
against any person who knowingly and 
materially violates any provision of 
the Interstate Land Sales Full Disclo-
sure Act (15 U.S.C. 1701 et seq.); the 
rules and regulations set forth at 24 
CFR parts 1710, 1715, and 1720; or any 
order issued thereunder. 

(b) Continuing violation. Each day 
that a violation continues shall con-
stitute a separate violation. 

(c) Amount of penalty. The maximum 
penalty is $1,100 for each violation, up 
to a limit for any particular person of 
$1,375,000 during any one-year period. 
Each violation shall constitute a sepa-
rate violation as to each sale or lease 
or offer to sell or lease. 

[61 FR 50215, Sept. 24, 1996, as amended at 68 
FR 12788, Mar. 17, 2003; 72 FR 5588, Feb. 6, 
2007] 

§ 30.60 Dealers or loan correspondents. 

(a) General. The Assistant Secretary 
for Housing-Federal Housing Commis-
sioner, or his or her designee, may ini-
tiate a civil money penalty action 
against any dealer or loan cor-
respondent who violates section 2(b)(7) 
of the National Housing Act (12 U.S.C. 
1703). Such violations include, but are 
not limited to: 

(1) Falsifying information on an ap-
plication for dealer approval or re-
approval submitted to a lender; 

(2) Falsifying statements on a HUD 
credit application, improvement con-
tract, note, security instrument, com-
pletion certificate, or other loan docu-
ment; 

(3) Failing to sign a credit applica-
tion if the dealer or loan correspondent 
assisted the borrower in completing 
the application; 

(4) Falsely certifying to a lender that 
the loan proceeds have been or will be 
spent on eligible improvements; 

(5) Falsely certifying to a lender that 
the property improvements have been 
completed; 

(6) Falsely certifying that a borrower 
has not been given or promised any 
cash payment, rebate, cash bonus, or 
anything of more than nominal value 
as an inducement to enter into a loan 
transaction; 

(7) Making a false representation to a 
lender with respect to the credit-
worthiness of a borrower or the eligi-
bility of the improvements for which a 
loan is sought. 

(b) Continuing violation. Each day 
that a violation continues shall con-
stitute a separate violation. 

(c) Amount of penalty. The maximum 
penalty is $7,500 for each violation, up 
to a limit for any particular person of 
$1,375,000 during any one-year period. 

[61 FR 50215, Sept. 24, 1996, as amended at 68 
FR 12788, Mar. 17, 2003; 72 FR 5588, Feb. 6, 
2007] 

§ 30.65 Failure to disclose lead-based 
paint hazards. 

(a) General. The Director of the Office 
of Healthy Homes and Lead Hazard 
Control, or his or her designee, may 
initiate a civil money penalty action 
against any person who knowingly vio-
lates 42 U.S.C. 4852d. 

(b) Amount of penalty. The maximum 
penalty is $11,000 for each violation. 

[65 FR 50593, Aug. 18, 2000] 

§ 30.68 Section 8 owners. 
(a) Definitions. The following defini-

tions apply to this section only: 
Agent employed to manage the property 

that has an identity of interest and iden-
tity of interest agent. An entity: 
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(1) That has management responsi-
bility for a project; 

(2) In which the ownership entity, in-
cluding its general partner or partners 
(if applicable), has an ownership inter-
est; and 

(3) Over which the ownership entity 
exerts effective control. 

Effective control. The ability to direct, 
alter, supervise, or otherwise influence 
the actions, policies, decisions, duties, 
employment, or personnel of the man-
agement agent. 

Entity. An individual corporation; 
company; association; partnership; au-
thority; firm; society; trust; state, 
local government or agency thereof; or 
any other organization or group of peo-
ple. 

Ownership interest. Any direct or indi-
rect interest in the stock, partnership 
interests, beneficial interests (for a 
trust) or other medium of equity par-
ticipation. An indirect interest in-
cludes equity participation in any enti-
ty that holds a management interest 
(e.g. general partner, managing mem-
ber of an LLC, majority stockholder, 
trustee) or minimum equity interest 
(e.g., a 25% or more limited partner, 
10% or more stockholder) in the owner-
ship entity of the management agent. 

(b) General. The Assistant Secretary 
for Housing—Federal Housing Commis-
sioner, or his or her designee, or the 
Assistant Secretary for Public and In-
dian Housing, or his or her designee, 
may initiate a civil money penalty 
against any owner, any general partner 
of a partnership owner, or any agent 
employed to manage the property that 
has an identity of interest with the 
owner or the general partner of a part-
nership owner of a property receiving 
project-based assistance under section 
8 of the United States Housing Act of 
1937 (42 U.S.C. 1437f) for a knowing and 
material breach of a housing assistance 
payments contract. Examples of cov-
ered violations include, but are not 
limited to, the following: 

(1) Failure to provide decent, safe, 
and sanitary housing pursuant to sec-
tion 8 of the United States Housing Act 
of 1937 and 24 CFR 5.703; or 

(2) Knowing or willful submission of 
false, fictitious, or fraudulent state-
ments or requests for housing assist-
ance payments to the Secretary or to 

any department or agency of the 
United States. 

(c) Maximum penalty. The maximum 
penalty for each violation under this 
section is $25,000. 

(d) Payment of penalty. No payment of 
a civil money penalty levied under this 
section shall be payable out of project 
income. 

(e) Exceptions. The Secretary may not 
impose penalties under this section for 
a violation, if a material cause of the 
violation is the failure of the Sec-
retary, an agent of the Secretary, or a 
public housing agency to comply with 
an existing agreement. 

[66 FR 63442, Dec. 6, 2001, as amended at 74 
FR 2751, Jan. 15, 2009] 

Subpart C—Procedures 

§ 30.70 Prepenalty notice. 

(a) Prior to determining whether to 
issue a complaint under § 30.85, the offi-
cial designated in subpart B of this 
part, or his or her designee (or the 
chairperson of the Mortgagee Review 
Board, or his or her designee, in ac-
tions under § 30.35), shall issue a writ-
ten notice to the respondent. This 
prepenalty notice shall include the fol-
lowing: 

(1) That HUD is considering seeking a 
civil money penalty; 

(2) The specific violations alleged; 
(3) The maximum civil money pen-

alty that may be imposed; 
(4) The opportunity to reply in writ-

ing to the designated program official 
within 30 days after receipt of the no-
tice; 

(5) That failure to respond within the 
30-day period may result in issuance of 
a complaint under § 30.85 without con-
sideration of any information that the 
respondent may wish to provide; and 

(6) That if a complaint is issued 
under § 30.85, the respondent may re-
quest a hearing before an administra-
tive law judge in accordance with 
§ 30.95. 

(b) Obligation to preserve documents. 
Upon receipt of the prepenalty notice, 
the respondent is required to preserve 
and maintain all documents or data, 
including electronically stored data, 
within his or her possession or control 
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that may relate to the violations al-
leged in the prepenalty notice. The De-
partment shall also preserve such docu-
ments or data upon the issuance of the 
prepenalty notice. 

[74 FR 2751, Jan. 15, 2009] 

§ 30.75 Response to prepenalty notice. 
(a) The response shall be in a format 

prescribed in the prepenalty notice. 
The response shall address the factors 
set forth in § 30.80 and include any ar-
guments opposing the imposition of a 
civil money penalty that the respond-
ent may wish to present. 

(b) In any case where respondent 
seeks to raise ability to pay as an af-
firmative defense or argument in miti-
gation, the respondent shall provide 
documentary evidence as part of its re-
sponse. 

[74 FR 2751, Jan. 15, 2009] 

§ 30.80 Factors in determining amount 
of civil money penalty. 

After determining that a respondent 
has committed a violation as described 
in subpart B of this part that subjects 
the respondent to liability under this 
part, the officials designated in subpart 
B of this part shall consider the fol-
lowing factors to determine the 
amount of penalty to seek against a re-
spondent, if any: 

(a) The gravity of the offense; 
(b) Any history of prior offenses; 
(c) The ability to pay the penalty, 

which ability shall be presumed unless 
specifically raised as an affirmative de-
fense or mitigating factor by the re-
spondent; 

(d) The injury to the public; 
(e) Any benefits received by the vio-

lator; 
(f) The extent of potential benefit to 

other persons; 
(g) Deterrence of future violations; 
(h) The degree of the violator’s culpa-

bility; 
(i) With respect to Urban Homestead 

violations under § 30.30, the expendi-
tures made by the violator in connec-
tion with any gross profit derived; and 

(j) Such other matters as justice may 
require. 

(k) In addition to the above factors, 
with respect to violations under 
§§ 30.45, 30.55, 30.60, and 30.68, the Assist-

ant Secretary for Housing—Federal 
Housing Commissioner, or his or her 
designee, or the Assistant Secretary 
for Public and Indian Housing, or his or 
her designee, shall also consider: 

(1) Any injury to tenants; and/or 
(2) Any injury to lot owners. 
(l) HUD may consider the factors list-

ed in paragraphs (a) through (k) of this 
section to determine the appropriate-
ness of imposing a penalty under 
§ 30.35(c)(2); however, HUD cannot 
change the amount of the penalty 
under § 30.35(c)(2). 

[74 FR 2751, Jan. 15, 2009] 

§ 30.85 Complaint. 
(a) General. Upon the expiration of 

the period for the respondent to submit 
a response to the prepenalty notice, 
the official designated in subpart B of 
this part, or his or her designee (or the 
Mortgagee Review Board in actions 
under § 30.35) shall determine whether 
to seek a civil money penalty. Such de-
termination shall be based upon a re-
view of the prepenalty notice, the re-
sponse, if any, and the factors listed at 
§ 30.80. A determination by the Mort-
gagee Review Board to seek a civil 
money penalty shall be by a majority 
vote of the Board. 

(b) If a determination is made to seek 
a civil money penalty, government 
counsel shall issue a complaint to the 
respondent on behalf of the officials 
listed at subpart B of this part or the 
Mortgagee Review Board for violations 
under § 30.35. The complaint shall be 
served upon respondent and simulta-
neously filed with the Office of Admin-
istrative Law Judges, and shall state 
the following: 

(1) The factual basis for the decision 
to seek a penalty; 

(2) The applicable civil money pen-
alty statute; 

(3) The amount of penalty sought; 
(4) The right to submit a response in 

writing, within 15 days of receipt of the 
complaint, requesting a hearing on any 
material fact in the complaint, or on 
the appropriateness of the penalty 
sought; 

(5) The address to which a response 
must be sent; 

(6) That the failure to submit a re-
sponse may result in the imposition of 
the penalty in the amount sought. 
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(c) A copy of this part and of 24 CFR 
part 26, subpart B, shall be included 
with the complaint. 

(d) Service of the complaint. The com-
plaint shall be served on the respond-
ent by first class mail, personal deliv-
ery, or other means. 

(e) Before taking an action under 
§§ 30.35 for violation of 12 U.S.C. § 1735f– 
14(b)(1)(D) or (F), 30.36, or 30.50 for vio-
lation of 12 U.S.C. 1723i(b)(1)(G) or (I), 
the Secretary shall inform the Attor-
ney General of the United States, 
which may be accomplished by pro-
viding a copy of the complaint. The 
Secretary shall include in the body of 
the complaint a statement confirming 
that this action was taken. 

[61 FR 50215, Sept. 24, 1996, as amended at 74 
FR 2752, Jan. 15, 2009] 

§ 30.90 Response to the complaint. 
(a) Request for a hearing. If the re-

spondent desires a hearing before an 
administrative law judge, the respond-
ent shall submit a request for a hearing 
to HUD and the Office of Administra-
tive Law Judges no later than 15 days 
following receipt of the complaint, as 
required by statute. This mandated pe-
riod cannot be extended. 

(b) Answer. In any case in which the 
respondent has requested a hearing, 
the respondent shall serve upon HUD 
and file with the Office of Administra-
tive Law Judges a written answer to 
the complaint within 30 days of receipt 
of the complaint, unless such time is 
extended by the administrative law 
judge for good cause. The answer shall 
include the admission or denial of each 
allegation of liability made in the com-
plaint; any defense on which the re-
spondent intends to rely; any reasons 
why the civil money penalty should be 
less than the amount sought in the 
complaint, based on the factors listed 
at § 30.80; and the name, address, and 
telephone number of the person who 
will act as the respondent’s representa-
tive, if any. 

(c) Filing with the administrative law 
judges. HUD shall file the complaint 
and response with the Docket Clerk, 
Office of Administrative Law Judges, 
in accordance with § 26.37 of this title. 
If no response is submitted, then HUD 
may file a motion for default judg-
ment, together with a copy of the com-

plaint, in accordance with § 26.39 of this 
title. 

[61 FR 50215, Sept. 24, 1996, as amended at 74 
FR 2752, Jan. 15, 2009; 74 FR 7313, Feb. 17, 
2009; 74 FR 4635, Jan. 26, 2009] 

§ 30.95 Hearings. 
Hearings under this part shall be con-

ducted in accordance with the proce-
dures applicable to hearings in accord-
ance with the Administrative Proce-
dure Act, set forth in 24 CFR part 26. 

[74 FR 2752, Jan. 15, 2009] 

§ 30.100 Settlement of a civil money 
penalty action. 

The officials listed at subpart B of 
this part, or their designees (or the 
Mortgagee Review Board, or designee, 
for violations under § 30.35), are author-
ized to enter into settlement agree-
ments resolving civil money penalty 
actions that may be brought under part 
30. 

[74 FR 2752, Jan. 15, 2009] 

PART 35—LEAD-BASED PAINT POI-
SONING PREVENTION IN CER-
TAIN RESIDENTIAL STRUCTURES 

Subpart A—Disclosure of Known Lead- 
Based Paint Hazards Upon Sale or 
Lease of Residential Property 

Sec. 
35.80 Purpose. 
35.82 Scope and applicability. 
35.84 Effective dates. 
35.86 Definitions. 
35.88 Disclosure requirements for sellers 

and lessors. 
35.90 Opportunity to conduct an evaluation. 
35.92 Certification and acknowledgment of 

disclosure. 
35.94 Agent responsibilities. 
35.96 Enforcement. 
35.98 Impact on State and local require-

ments. 

Subpart B—General Lead-Based Paint Re-
quirements and Definitions for All Pro-
grams 

35.100 Purpose and applicability. 
35.105 Effective dates. 
35.106 Information collection requirements. 
35.110 Definitions. 
35.115 Exemptions. 
35.120 Options. 
35.125 Notice of evaluation and hazard re-

duction activities. 
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35.130 Lead hazard information pamphlet. 
35.135 Use of paint containing lead. 
35.140 Prohibited methods of paint removal. 
35.145 Compliance with Federal laws and au-

thorities. 
35.150 Compliance with other State, tribal, 

and local laws. 
35.155 Minimum requirements. 
35.160 Waivers. 
35.165 Prior evaluation or hazard reduction. 
35.170 Noncompliance with the require-

ments of subparts B through R. 
35.175 Records. 

Subpart C—Disposition of Residential Prop-
erty Owned by a Federal Agency 
Other Than HUD 

35.200 Purpose and applicability. 
35.205 Definitions and other general require-

ments. 
35.210 Disposition of residential property 

constructed before 1960. 
35.215 Disposition of residential property 

constructed after 1959 and before 1978. 

Subpart D—Project-Based Assistance Pro-
vided by a Federal Agency Other 
Than HUD 

35.300 Purpose and applicability. 
35.305 Definitions and other general require-

ments. 
35.310 Notices and pamphlet. 
35.315 Risk assessments. 
35.320 Hazard reduction. 
35.325 Child with an environmental inter-

vention blood lead level. 

Subpart E [Reserved] 

Subpart F—HUD-Owned Single Family 
Property 

35.500 Purpose and applicability. 
35.505 Definitions and other general require-

ments. 
35.510 Required procedures. 

Subpart G—Multifamily Mortgage 
Insurance 

35.600 Purpose and applicability. 
35.605 Definitions and other general require-

ments. 
35.610 Exemption. 
35.615 Notices and pamphlet. 
35.620 Multifamily insured property con-

structed before 1960. 
35.625 Multifamily Insured Property con-

structed after 1959 and before 1978. 
35.630 Conversions and Major Rehabili-

tations. 

Subpart H—Project-Based Assistance 

35.700 Purpose and applicability. 

35.705 Definitions and other general require-
ments. 

35.710 Notices and pamphlet. 
35.715 Multifamily properties receiving 

more than $5,000 per unit. 
35.720 Multifamily properties receiving up 

to $5,000 per unit, and single-family prop-
erties. 

35.725 Section 8 rent adjustments. 
35.730 Child with an environmental inter-

vention blood lead level. 

Subpart I—HUD-Owned and Mortgagee-in- 
Possession Multifamily Property. 

35.800 Purpose and applicability. 
35.805 Definitions and other general require-

ments. 
35.810 Notices and pamphlet. 
35.815 Evaluation. 
35.820 Interim controls. 
35.825 Ongoing lead-based paint mainte-

nance and reevaluation. 
35.830 Child with an environmental inter-

vention blood lead level. 

Subpart J—Rehabilitation 

35.900 Purpose and applicability. 
35.905 Definitions and other general require-

ments. 
35.910 Notices and pamphlet. 
35.915 Calculating Federal rehabilitation as-

sistance. 
35.920 [Reserved] 
35.925 Examples of determining applicable 

requirements. 
35.930 Evaluation and hazard reduction re-

quirements. 
35.935 Ongoing lead-based paint mainte-

nance activities. 
35.940 Special requirements for insular 

areas. 

Subpart K—Acquisition, Leasing, Support 
Services, or Operation. 

35.1000 Purpose and applicability. 
35.1005 Definitions and other general re-

quirements. 
35.1010 Notices and pamphlet. 
35.1015 Visual assessment, paint stabiliza-

tion, and maintenance. 
35.1020 Funding for evaluation and hazard 

reduction. 

Subpart L—Public Housing Programs 

35.1100 Purpose and applicability. 
35.1105 Definitions and other general re-

quirements. 
35.1110 Notices and pamphlet. 
35.1115 Evaluation. 
35.1120 Hazard reduction. 
35.1125 Evaluation and hazard reduction be-

fore acquisition and development. 
35.1130 Child with an environmental inter-

vention blood lead level. 
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35.1135 Eligible costs. 
35.1140 Insurance coverage. 

Subpart M—Tenant-Based Rental 
Assistance 

35.1200 Purpose and applicability. 
35.1205 Definitions and other general re-

quirements. 
35.1210 Notices and pamphlet. 
35.1215 Activities at initial and periodic in-

spections. 
35.1220 Ongoing lead-based paint mainte-

nance activities. 
35.1225 Child with an environmental inter-

vention blood lead level. 

Subparts N–Q [Reserved] 

Subpart R—Methods and Standards for 
Lead-Based Paint Hazard Evaluation 
and Hazard Reduction Activities. 

35.1300 Purpose and applicability. 
35.1305 Definitions and other general re-

quirements. 
35.1310 References. 
35.1315 Collection and laboratory analysis of 

samples. 
35.1320 Lead-based paint inspections, paint 

testing, risk assessments, lead-hazard 
screens, and reevaluations. 

35.1325 Abatement. 
35.1330 Interim controls. 
35.1335 Standard treatments. 
35.1340 Clearance. 
35.1345 Occupant protection and worksite 

preparation. 
35.1350 Safe work practices. 
35.1355 Ongoing lead-based paint mainte-

nance and reevaluation activities. 

AUTHORITY: 42 U.S.C. 3535(d), 4821, and 4851. 

Subpart A—Disclosure of Known 
Lead-Based Paint and/or 
Lead-Based Paint Hazards 
Upon Sale or Lease of Resi-
dential Property 

SOURCE: 61 FR 9082, Mar. 6, 1996, unless oth-
erwise noted. Redesignated at 64 FR 50201, 
Sept. 15, 1999. 

§ 35.80 Purpose. 
This subpart implements the provi-

sions of 42 U.S.C. 4852d, which impose 
certain requirements on the sale or 
lease of target housing. Under this sub-
part, a seller or lessor of target hous-
ing shall disclose to the purchaser or 
lessee the presence of any known lead- 
based paint and/or lead-based paint 
hazards; provide available records and 

reports; provide the purchaser or lessee 
with a lead hazard information pam-
phlet; give purchasers a 10-day oppor-
tunity to conduct a risk assessment or 
inspection; and attach specific disclo-
sure and warning language to the sales 
or leasing contract before the pur-
chaser or lessee is obligated under a 
contract to purchase or lease target 
housing. 

§ 35.82 Scope and applicability. 

This subpart applies to all trans-
actions to sell or lease target housing, 
including subleases, with the exception 
of the following: 

(a) Sales of target housing at fore-
closure. 

(b) Leases of target housing that 
have been found to be lead-based paint 
free by an inspector certified under the 
Federal certification program or under 
a federally accredited State or tribal 
certification program. Until a Federal 
certification program or federally ac-
credited State certification program is 
in place within the State, inspectors 
shall be considered qualified to conduct 
an inspection for this purpose if they 
have received certification under any 
existing State or tribal inspector cer-
tification program. The lessor has the 
option of using the results of addi-
tional test(s) by a certified inspector to 
confirm or refute a prior finding. 

(c) Short-term leases of 100 days or 
less, where no lease renewal or exten-
sion can occur. 

(d) Renewals of existing leases in tar-
get housing in which the lessor has pre-
viously disclosed all information re-
quired under § 35.88 and where no new 
information described in § 35.88 has 
come into the possession of the lessor. 
For the purposes of this paragraph, re-
newal shall include both renegotiation 
of existing lease terms and/or ratifica-
tion of a new lease. 

§ 35.84 Effective dates. 

The requirements in this subpart 
take effect in the following manner: 

(a) For owners of more than four resi-
dential dwellings, the requirements 
shall take effect on September 6, 1996. 

(b) For owners of one to four residen-
tial dwellings, the requirements shall 
take effect on December 6, 1996. 
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§ 35.86 Definitions. 

The following definitions apply to 
this subpart. 

The Act means the Residential Lead- 
Based Paint Hazard Reduction Act of 
1992, 42 U.S.C. 4852d. 

Agent means any party who enters 
into a contract with a seller or lessor, 
including any party who enters into a 
contract with a representative of the 
seller or lessor, for the purpose of sell-
ing or leasing target housing. This 
term does not apply to purchasers or 
any purchaser’s representative who re-
ceives all compensation from the pur-
chaser. 

Available means in the possession of 
or reasonably obtainable by the seller 
or lessor at the time of the disclosure. 

Common area means a portion of a 
building generally accessible to all 
residents/users including, but not lim-
ited to, hallways, stairways, laundry 
and recreational rooms, playgrounds, 
community centers, and boundary 
fences. 

Contract for the purchase and sale of 
residential real property means any con-
tract or agreement in which one party 
agrees to purchase an interest in real 
property on which there is situated one 
or more residential dwellings used or 
occupied, or intended to be used or oc-
cupied, in whole or in part, as the home 
or residence of one or more persons. 

EPA means the Environmental Pro-
tection Agency. 

Evaluation means a risk assessment 
and/or inspection. 

Foreclosure means any of the various 
methods, statutory or otherwise, 
known in different jurisdictions, of en-
forcing payment of a debt, by the tak-
ing and selling of real property. 

Housing for the elderly means retire-
ment communities or similar types of 
housing reserved for households com-
posed of one or more persons 62 years 
of age or more at the time of initial oc-
cupancy. 

Inspection means: 
(1) A surface-by-surface investigation 

to determine the presence of lead-based 
paint as provided in section 302(c) of 
the Lead-Based Paint Poisoning and 
Prevention Act [42 U.S.C. 4822], and 

(2) The provision of a report explain-
ing the results of the investigation. 

Lead-based paint means paint or other 
surface coatings that contain lead 
equal to or in excess of 1.0 milligram 
per square centimeter or 0.5 percent by 
weight. 

Lead-based paint free housing means 
target housing that has been found to 
be free of paint or other surface coat-
ings that contain lead equal to or in 
excess of 1.0 milligram per square cen-
timeter or 0.5 percent by weight. 

Lead-based paint hazard means any 
condition that causes exposure to lead 
from lead-contaminated dust, lead-con-
taminated soil, or lead-contaminated 
paint that is deteriorated or present in 
accessible surfaces, friction surfaces, 
or impact surfaces that would result in 
adverse human health effects as estab-
lished by the appropriate Federal agen-
cy. 

Lessee means any entity that enters 
into an agreement to lease, rent, or 
sublease target housing, including but 
not limited to individuals, partner-
ships, corporations, trusts, government 
agencies, housing agencies, Indian 
tribes, and nonprofit organizations. 

Lessor means any entity that offers 
target housing for lease, rent, or sub-
lease, including but not limited to indi-
viduals, partnerships, corporations, 
trusts, government agencies, housing 
agencies, Indian tribes, and nonprofit 
organizations. 

Owner means any entity that has 
legal title to target housing, including 
but not limited to individuals, partner-
ships, corporations, trusts, government 
agencies, housing agencies, Indian 
tribes, and nonprofit organizations, ex-
cept where a mortgagee holds legal 
title to property serving as collateral 
for a mortgage loan, in which case the 
owner would be the mortgagor. 

Purchaser means an entity that en-
ters into an agreement to purchase an 
interest in target housing, including 
but not limited to individuals, partner-
ships, corporations, trusts, government 
agencies, housing agencies, Indian 
tribes, and nonprofit organizations. 

Reduction means measures designed 
to reduce or eliminate human exposure 
to lead-based paint hazards through 
methods including interim controls 
and abatement. 

Residential dwelling means: 
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(1) A single-family dwelling, includ-
ing attached structures such as porches 
and stoops; or 

(2) A single-family dwelling unit in a 
structure that contains more than one 
separate residential dwelling unit, and 
in which each such unit is used or oc-
cupied, or intended to be used or occu-
pied, in whole or in part, as the resi-
dence of one or more persons. 

Risk assessment means an on-site in-
vestigation to determine and report 
the existence, nature, severity, and lo-
cation of lead-based paint hazards in 
residential dwellings, including: 

(1) Information gathering regarding 
the age and history of the housing and 
occupancy by children under age 6; 

(2) Visual inspection; 
(3) Limited wipe sampling or other 

environmental sampling techniques; 
(4) Other activity as may be appro-

priate; and 
(5) Provision of a report explaining 

the results of the investigation. 
Seller means any entity that transfers 

legal title to target housing, in whole 
or in part, in return for consideration, 
including but not limited to individ-
uals, partnerships, corporations, 
trusts, government agencies, housing 
agencies, Indian tribes, and nonprofit 
organizations. The term ‘‘seller’’ also 
includes: 

(1) An entity that transfers shares in 
a cooperatively owned project, in re-
turn for consideration; and 

(2) An entity that transfers its inter-
est in a leasehold, in jurisdictions or 
circumstances where it is legally per-
missible to separate the fee title from 
the title to the improvement, in return 
for consideration. 

Target housing means any housing 
constructed prior to 1978, except hous-
ing for the elderly or persons with dis-
abilities (unless any child who is less 
than 6 years of age resides or is ex-
pected to reside in such housing) or 
any 0-bedroom dwelling. 

TSCA means the Toxic Substances 
Control Act, 15 U.S.C. 2601. 

0-bedroom dwelling means any residen-
tial dwelling in which the living area is 
not separated from the sleeping area. 
The term includes efficiencies, studio 
apartments, dormitory housing, mili-
tary barracks, and rentals of individual 
rooms in residential dwellings. 

§ 35.88 Disclosure requirements for 
sellers and lessors. 

(a) The following activities shall be 
completed before the purchaser or les-
see is obligated under any contract to 
purchase or lease target housing that 
is not otherwise an exempt transaction 
pursuant to § 35.82. Nothing in this sec-
tion implies a positive obligation on 
the seller or lessor to conduct any eval-
uation or reduction activities. 

(1) The seller or lessor shall provide 
the purchaser or lessee with an EPA- 
approved lead hazard information pam-
phlet. Such pamphlets include the EPA 
document entitled Protect Your Family 
From Lead in Your Home (EPA ¥747-K- 
94-001) or an equivalent pamphlet that 
has been approved for use in that State 
by EPA. 

(2) The seller or lessor shall disclose 
to the purchaser or lessee the presence 
of any known lead-based paint and/or 
lead-based paint hazards in the target 
housing being sold or leased. The seller 
or lessor shall also disclose any addi-
tional information available con-
cerning the known lead-based paint 
and/or lead-based paint hazards, such 
as the basis for the determination that 
lead-based paint and/or lead-based 
paint hazards exist, the location of the 
lead-based paint and/or lead-based 
paint hazards, and the condition of the 
painted surfaces. 

(3) The seller or lessor shall disclose 
to each agent the presence of any 
known lead-based paint and/or lead- 
based paint hazards in the target hous-
ing being sold or leased and the exist-
ence of any available records or reports 
pertaining to lead-based paint and/or 
lead-based paint hazards. The seller or 
lessor shall also disclose any additional 
information available concerning the 
known lead-based paint and/or lead- 
based paint hazards, such as the basis 
for the determination that lead-based 
paint and/or lead-based paint hazards 
exist, the location of the lead-based 
paint and/or lead-based paint hazards, 
and the condition of the painted sur-
faces. 

(4) The seller or lessor shall provide 
the purchaser or lessee with any 
records or reports available to the sell-
er or lessor pertaining to lead-based 
paint and/or lead-based paint hazards 
in the target housing being sold or 
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leased. This requirement includes 
records and reports regarding common 
areas. This requirement also includes 
records and reports regarding other 
residential dwellings in multifamily 
target housing, provided that such in-
formation is part of an evaluation or 
reduction of lead-based paint and/or 
lead-based paint hazards in the target 
housing as a whole. 

(b) If any of the disclosure activities 
identified in paragraph (a) of this sec-
tion occurs after the purchaser or les-
see has provided an offer to purchase or 
lease the housing, the seller or lessor 
shall complete the required disclosure 
activities prior to accepting the pur-
chaser’s or lessee’s offer and allow the 
purchaser or lessee an opportunity to 
review the information and possibly 
amend the offer. 

(Approved by the Office of Management and 
Budget under control number 2070–0151) 

[61 FR 9082, Mar. 6, 1996, as amended at 64 FR 
14382, Mar. 25, 1999] 

§ 35.90 Opportunity to conduct an 
evaluation. 

(a) Before a purchaser is obligated 
under any contract to purchase target 
housing, the seller shall permit the 
purchaser a 10-day period (unless the 
parties mutually agree, in writing, 
upon a different period of time) to con-
duct a risk assessment or inspection 
for the presence of lead-based paint 
and/or lead-based paint hazards. 

(b) Notwithstanding paragraph (a) of 
this section, a purchaser may waive 
the opportunity to conduct the risk as-
sessment or inspection by so indicating 
in writing. 

(Approved by the Office of Management and 
Budget under control number 2070–0151) 

[61 FR 9082, Mar. 6, 1996, as amended at 64 FR 
14382, Mar. 25, 1999] 

§ 35.92 Certification and acknowledg-
ment of disclosure. 

(a) Seller requirements. Each contract 
to sell target housing shall include an 
attachment containing the following 
elements, in the language of the con-
tract (e.g., English, Spanish): 

(1) A Lead Warning Statement con-
sisting of the following language: 

Every purchaser of any interest in residen-
tial real property on which a residential 

dwelling was built prior to 1978 is notified 
that such property may present exposure to 
lead from lead-based paint that may place 
young children at risk of developing lead 
poisoning. Lead poisoning in young children 
may produce permanent neurological dam-
age, including learning disabilities, reduced 
intelligence quotient, behavioral problems, 
and impaired memory. Lead poisoning also 
poses a particular risk to pregnant women. 
The seller of any interest in residential real 
property is required to provide the buyer 
with any information on lead-based paint 
hazards from risk assessments or inspections 
in the seller’s possession and notify the 
buyer of any known lead-based paint haz-
ards. A risk assessment or inspection for pos-
sible lead-based paint hazards is rec-
ommended prior to purchase. 

(2) A statement by the seller dis-
closing the presence of known lead- 
based paint and/or lead-based paint 
hazards in the target housing being 
sold or indicating no knowledge of the 
presence of lead-based paint and/or 
lead-based paint hazards. The seller 
shall also provide any additional infor-
mation available concerning the 
known lead-based paint and/or lead- 
based paint hazards, such as the basis 
for the determination that lead-based 
paint and/or lead-based paint hazards 
exist, the location of the lead-based 
paint and/or lead-based paint hazards, 
and the condition of the painted sur-
faces. 

(3) A list of any records or reports 
available to the seller pertaining to 
lead-based paint and/or lead-based 
paint hazards in the housing that have 
been provided to the purchaser. If no 
such records or reports are available, 
the seller shall so indicate. 

(4) A statement by the purchaser af-
firming receipt of the information set 
out in paragraphs (a)(2) and (a)(3) of 
this section and the lead hazard infor-
mation pamphlet required under sec-
tion 15 U.S.C. 2696. 

(5) A statement by the purchaser that 
he/she has either: 

(i) Received the opportunity to con-
duct the risk assessment or inspection 
required by § 35.90(a); or 

(ii) Waived the opportunity. 
(6) When any agent is involved in the 

transaction to sell target housing on 
behalf of the seller, a statement that: 

(i) The agent has informed the seller 
of the seller’s obligations under 42 
U.S.C. 4852d; and 
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(ii) The agent is aware of his/her duty 
to ensure compliance with the require-
ments of this subpart. 

(7) The signatures of the sellers, 
agents, and purchasers, certifying to 
the accuracy of their statements, to 
the best of their knowledge, along with 
the dates of signature. 

(b) Lessor requirements. Each contract 
to lease target housing shall include, 
as an attachment or within the con-
tract, the following elements, in the 
language of the contract (e.g., English, 
Spanish): 

(1) A Lead Warning Statement with 
the following language: 

Housing built before 1978 may contain lead- 
based paint. Lead from paint, paint chips, 
and dust can pose health hazards if not man-
aged properly. Lead exposure is especially 
harmful to young children and pregnant 
women. Before renting pre-1978 housing, les-
sors must disclose the presence of lead-based 
paint and/or lead-based paint hazards in the 
dwelling. Lessees must also receive a feder-
ally approved pamphlet on lead poisoning 
prevention. 

(2) A statement by the lessor dis-
closing the presence of known lead- 
based paint and/or lead-based paint 
hazards in the target housing being 
leased or indicating no knowledge of 
the presence of lead-based paint and/or 
lead-based paint hazards. The lessor 
shall also disclose any additional infor-
mation available concerning the 
known lead-based paint and/or lead- 
based paint hazards, such as the basis 
for the determination that lead-based 
paint and/or lead-based paint hazards 
exist in the housing, the location of the 
lead-based paint and/or lead-based 
paint hazards, and the condition of the 
painted surfaces. 

(3) A list of any records or reports 
available to the lessor pertaining to 
lead-based paint and/or lead-based 
paint hazards in the housing that have 
been provided to the lessee. If no such 
records or reports are available, the 
lessor shall so indicate. 

(4) A statement by the lessee affirm-
ing receipt of the information set out 
in paragraphs (b)(2) and (b)(3) of this 
section and the lead hazard informa-
tion pamphlet required under 15 U.S.C. 
2696. 

(5) When any agent is involved in the 
transaction to lease target housing on 
behalf of the lessor, a statement that: 

(i) The agent has informed the lessor 
of the lessor’s obligations under 42 
U.S.C. 4852d; and 

(ii) The agent is aware of his/her duty 
to ensure compliance with the require-
ments of this subpart. 

(6) The signatures of the lessors, 
agents, and lessees certifying to the ac-
curacy of their statements to the best 
of their knowledge, along with the 
dates of signature. 

(c) Retention of certification and ac-
knowledgment information. (1) The sell-
er, and any agent, shall retain a copy 
of the completed attachment required 
under paragraph (a) of this section for 
no less than 3 years from the comple-
tion date of the sale. The lessor, and 
any agent, shall retain a copy of the 
completed attachment or lease con-
tract containing the information re-
quired under paragraph (b) of this sec-
tion for no less than 3 years from the 
commencement of the leasing period. 

(2) This recordkeeping requirement is 
not intended to place any limitations 
on civil suits under the Act, or to oth-
erwise affect a lessee’s or purchaser’s 
rights under the civil penalty provi-
sions of 42 U.S.C. 4852d(b)(3). 

(d) The seller, lessor, or agent shall 
not be responsible for the failure of a 
purchaser’s or lessee’s legal representa-
tive (where such representative re-
ceives all compensation from the pur-
chaser or lessee) to transmit disclosure 
materials to the purchaser or lessee, 
provided that all required parties have 
completed and signed the necessary 
certification and acknowledgment lan-
guage required under paragraphs (a) 
and (b) of this section. 

(Approved by the Office of Management and 
Budget under control number 2070–0151) 

[61 FR 9082, Mar. 6, 1996, as amended at 64 FR 
14382, Mar. 25, 1999] 

§ 35.94 Agent responsibilities. 
(a) Each agent shall ensure compli-

ance with all requirements of this sub-
part. To ensure compliance, the agent 
shall: 

(1) Inform the seller or lessor of his/ 
her obligations under §§ 35.88, 35.90, and 
35.92. 
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(2) Ensure that the seller or lessor 
has performed all activities required 
under §§ 35.88, 35.90, and 35.92, or person-
ally ensure compliance with the re-
quirements of §§ 35.88, 35.90, and 35.92. 

(b) If the agent has complied with 
paragraph (a)(1) of this section, the 
agent shall not be liable for the failure 
to disclose to a purchaser or lessee the 
presence of lead-based paint and/or 
lead-based paint hazards known by a 
seller or lessor but not disclosed to the 
agent. 

(Approved by the Office of Management and 
Budget under control number 2070–0151) 

[61 FR 9082, Mar. 6, 1996, as amended at 64 FR 
14382, Mar. 25, 1999] 

§ 35.96 Enforcement. 
(a) Any person who knowingly fails 

to comply with any provision of this 
subpart shall be subject to civil mone-
tary penalties in accordance with the 
provisions of 42 U.S.C. 3545 and 24 CFR 
part 30. 

(b) The Secretary is authorized to 
take such action as may be necessary 
to enjoin any violation of this subpart 
in the appropriate Federal district 
court. 

(c) Any person who knowingly vio-
lates the provisions of this subpart 
shall be jointly and severally liable to 
the purchaser or lessee in an amount 
equal to 3 times the amount of dam-
ages incurred by such individual. 

(d) In any civil action brought for 
damages pursuant to 42 U.S.C. 
4852d(b)(3), the appropriate court may 
award court costs to the party com-
mencing such action, together with 
reasonable attorney fees and any ex-
pert witness fees, if that party prevails. 

(e) Failure or refusal to comply with 
§§ 35.88 (disclosure requirements for 
sellers and lessors), § 35.90 (opportunity 
to conduct an evaluation), § 35.92 (cer-
tification and acknowledgment of dis-
closure), or § 35.94 (agent responsibil-
ities) is a violation of 42 U.S.C. 
4852d(b)(5) and of TSCA section 409 (15 
U.S.C. 2689). 

(f) Violators may be subject to civil 
and criminal sanctions pursuant to 
TSCA section 16 (15 U.S.C. 2615) for 
each violation. For purposes of enforc-
ing this subpart, the penalty for each 
violation applicable under 15 U.S.C. 
2615 shall be not more than $10,000. 

§ 35.98 Impact on State and local re-
quirements. 

Nothing in this subpart shall relieve 
a seller, lessor, or agent from any re-
sponsibility for compliance with State 
or local laws, ordinances, codes, or reg-
ulations governing notice or disclosure 
of known lead-based paint and/or lead- 
based paint hazards. Neither HUD nor 
EPA assumes any responsibility for en-
suring compliance with such State or 
local requirements. 

Subpart B—General Lead-Based 
Paint Requirements and Defi-
nitions for All Programs. 

SOURCE: 64 FR 50202, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.100 Purpose and applicability. 

(a) Purpose. The requirements of sub-
parts B through R of this part are pro-
mulgated to implement the Lead-Based 
Paint Poisoning Prevention Act, as 
amended (42 U.S.C. 4821 et seq.), and the 
Residential Lead-Based Paint Hazard 
Reduction Act of 1992 (42 U.S.C. 4851 et 
seq.). 

(b) Applicability—(1) This subpart. This 
subpart applies to all target housing 
that is federally owned and target 
housing receiving Federal assistance to 
which subparts C, D, F through M, and 
R of this part apply, except where indi-
cated. 

(2) Other subparts—(i) General. Sub-
parts C, D, and F through M of this 
part each set forth requirements for a 
specific type of Federal housing activ-
ity or assistance, such as multifamily 
mortgage insurance, project-based 
rental assistance, rehabilitation, or 
tenant-based rental assistance. Sub-
part R of this part provides standards 
and methods for activities required in 
subparts B, C, D, and F through M of 
this part. 

(ii) Application to programs. Most HUD 
housing programs are covered by only 
one subpart of this part, but some pro-
grams can be used for more than one 
type of assistance and therefore are 
covered by more than one subpart of 
this part. A current list of programs 
covered by each subpart of this part is 
available on the internet at 
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www.hud.gov, or by mail from the Na-
tional Lead Information Center at 1– 
800–424–LEAD. Examples of flexible 
programs that can provide more than 
one type of assistance are the HOME 
Investment Partnerships program, the 
Community Development Block Grant 
program, and the Indian Housing Block 
Grant Program. Grantees, partici-
pating jurisdictions, Indian tribes and 
other entities administering such flexi-
ble programs must decide which sub-
part applies to the type of assistance 
being provided to a particular dwelling 
unit or residential property. 

(iii) Application to dwelling units. In 
some cases, more than one type of as-
sistance may be provided to the same 
dwelling unit. In such cases, the sub-
part or section with the most protec-
tive initial hazard reduction require-
ments applies. Paragraph (c) of this 
section provides a table that lists the 
subparts and sections of this part in 
order from the most protective to the 
least protective. (This list is based only 
on the requirements for initial hazard 
reduction. The summary of require-
ments on this list is not a complete list 
of requirements. It is necessary to refer 
to the applicable subparts and sections 
to determine all applicable require-
ments.) 

(iv) Example. A multifamily building 
has 100 dwelling units and was built in 
1965. The property is financed with 
HUD multifamily mortgage insurance. 

This building is covered by subpart G 
of this part (see § 35.625—Multifamily 
mortgage insurance for properties con-
structed after 1959), which is at protec-
tiveness level 5 in the table set forth in 
paragraph (c) of this section. In the 
same building, however, 50 of the 100 
dwelling units are receiving project- 
based assistance, and the average an-
nual assistance per assisted unit is 
$5,500. Those 50 units, and common 
areas servicing those units, are covered 
by the requirements of subpart H of 
this part (see § 35.715—Project-based as-
sistance for multifamily properties re-
ceiving more than $5,000 per unit), 
which are at protectiveness level 3. 
Therefore, because level 3 is a higher 
level of protectiveness than level 5, the 
units receiving project-based assist-
ance, and common areas servicing 
those units, must comply at level 3, 
while the rest of the building can be 
operated at level 5. The owner may 
choose to operate the entire building at 
level 3 for simplicity. 

(c) Table One. The following table 
lists the subparts and sections of this 
part applying to HUD programs in 
order from most protective to least 
protective hazard reduction require-
ments. The summary of hazard reduc-
tion requirements in this table is not 
complete. Readers must refer to rel-
evant subpart for complete require-
ments. 

Level of 
protection Subpart, section, and type of assistance Hazard reduction 

requirements 

1 ................ Subpart L, Public housing. Subpart G, § 35.630, Multifamily mortgage insurance for con-
versions and major rehabilitations.

Full abatement of lead- 
based paint. 

2 ................ Subpart J, § 35.930(d), Properties receiving more than $25,000 per unit in rehabilitation 
assistance.

Abatement of lead- 
based paint hazards. 

3 ................ Subpart G, § 35.620, Multifamily mortgage insurance for properties constructed before 
1960, other than conversions and major rehabilitations. Subpart H, § 35.715, Project- 
based assistance for multifamily properties receiving more than $5,000 per unit. Sub-
part I, HUD-owned multifamily property. Subpart J, § 35.930(c), Properties receiving 
more than $5,000 and up to $25,000 per unit in rehabilitation assistance.

Interim controls. 

4 ................ Subpart F, HUD-owned single family properties. Subpart H, § 35.720, Project-based 
rental assistance for multifamily properties receiving up to $5,000 per unit and single 
family properties. Subpart K, Acquisition, leasing, support services, or operation. Sub-
part M, Tenant-based rental assistance.

Paint stabilization. 

5 ................ Subpart G, § 35.625, Multifamily mortgage insurance for properties constructed after 
1959.

Ongoing lead-based 
paint maintenance. 

6 ................ Subpart J, § 35.930(b), Properties receiving up to and including $5,000 in rehabilitation 
assistance.

Safe work practices 
during rehabilitation. 

§ 35.105 Effective dates. 

The effective date for subparts B 
through R of this part is September 15, 

2000, except that the effective date for 
prohibited methods of paint removal, 
described in § 35.140, is November 15, 
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1999. Subparts F through M of this part 
provide further information on the ap-
plication of the effective date to spe-
cific programs. Before September 15, 
2000, a designated party has the option 
of following the procedures in subparts 
B through R of this part, or complying 
with current HUD lead-based paint reg-
ulations. 

§ 35.106 Information collection re-
quirements. 

The information collection require-
ments contained in this part have been 
approved by the Office of Management 
and Budget (OMB) in accordance with 
the requirements of the Paperwork Re-
duction Act of 1995 (44 U.S.C. 2501–3520), 
and have been assigned OMB control 
number 2539–0009. An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless the collection dis-
plays a valid control number. 

§ 35.110 Definitions. 
Abatement means any set of measures 

designed to permanently eliminate 
lead-based paint or lead-based paint 
hazards (see definition of ‘‘perma-
nent’’). Abatement includes: 

(1) The removal of lead-based paint 
and dust-lead hazards, the permanent 
enclosure or encapsulation of lead- 
based paint, the replacement of compo-
nents or fixtures painted with lead- 
based paint, and the removal or perma-
nent covering of soil-lead hazards; and 

(2) All preparation, cleanup, disposal, 
and post abatement clearance testing 
activities associated with such meas-
ures. 

Act means the Lead-Based Paint Poi-
soning Prevention Act, as amended, 42 
U.S.C. 4822 et seq. 

Bare soil means soil or sand not cov-
ered by grass, sod, other live ground 
covers, wood chips, gravel, artificial 
turf, or similar covering. 

Certified means licensed or certified 
to perform such activities as risk as-
sessment, lead-based paint inspection, 
or abatement supervision, either by a 
State or Indian tribe with a lead-based 
paint certification program authorized 
by the Environmental Protection 
Agency (EPA), or by the EPA, in ac-
cordance with 40 CFR part 745, subparts 
L or Q. 

Chewable surface means an interior 
or exterior surface painted with lead- 
based paint that a young child can 
mouth or chew. A chewable surface is 
the same as an ‘‘accessible surface’’ as 
defined in 42 U.S.C. 4851b(2)). Hard 
metal substrates and other materials 
that cannot be dented by the bite of a 
young child are not considered 
chewable. 

Clearance examination means an ac-
tivity conducted following lead-based 
paint hazard reduction activities to de-
termine that the hazard reduction ac-
tivities are complete and that no soil- 
lead hazards or settled dust-lead haz-
ards, as defined in this part, exist in 
the dwelling unit or worksite. The 
clearance process includes a visual as-
sessment and collection and analysis of 
environmental samples. Dust-lead 
standards for clearance are found at 
§ 35.1320. 

Common area means a portion of a 
residential property that is available 
for use by occupants of more than one 
dwelling unit. Such an area may in-
clude, but is not limited to, hallways, 
stairways, laundry and recreational 
rooms, playgrounds, community cen-
ters, on-site day care facilities, garages 
and boundary fences. 

Component means an architectural 
element of a dwelling unit or common 
area identified by type and location, 
such as a bedroom wall, an exterior 
window sill, a baseboard in a living 
room, a kitchen floor, an interior win-
dow sill in a bathroom, a porch floor, 
stair treads in a common stairwell, or 
an exterior wall. 

Composite sample means a collection 
of more than one sample of the same 
medium (e.g., dust, soil or paint) from 
the same type of surface (e.g., floor, in-
terior window sill, or window trough), 
such that multiple samples can be ana-
lyzed as a single sample. 

Containment means the physical 
measures taken to ensure that dust and 
debris created or released during lead- 
based paint hazard reduction are not 
spread, blown or tracked from inside to 
outside of the worksite. 

Designated party means a Federal 
agency, grantee, subrecipient, partici-
pating jurisdiction, housing agency, In-
dian Tribe, tribally designated housing 
entity (TDHE), sponsor, or property 
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owner responsible for complying with 
applicable requirements. 

Deteriorated paint means any interior 
or exterior paint or other coating that 
is peeling, chipping, chalking or crack-
ing, or any paint or coating located on 
an interior or exterior surface or fix-
ture that is otherwise damaged or sepa-
rated from the substrate. 

Dry sanding means sanding without 
moisture and includes both hand and 
machine sanding. 

Dust-lead hazard means surface dust 
that contains a dust-lead loading (area 
concentration of lead) equal to or ex-
ceeding the levels promulgated by the 
EPA at 40 CFR 745.65 or, if such levels 
are not in effect, the standards for 
dust-lead hazards in § 35.1320. 

Dwelling unit means a: 
(1) Single-family dwelling, including 

attached structures such as porches 
and stoops; or 

(2) Housing unit in a structure that 
contains more than 1 separate housing 
unit, and in which each such unit is 
used or occupied, or intended to be 
used or occupied, in whole or in part, 
as the home or separate living quarters 
of 1 or more persons. 

Encapsulation means the application 
of a covering or coating that acts as a 
barrier between the lead-based paint 
and the environment and that relies for 
its durability on adhesion between the 
encapsulant and the painted surface, 
and on the integrity of the existing 
bonds between paint layers and be-
tween the paint and the substrate. En-
capsulation may be used as a method of 
abatement if it is designed and per-
formed so as to be permanent (see defi-
nition of ‘‘permanent’’). 

Enclosure means the use of rigid, du-
rable construction materials that are 
mechanically fastened to the substrate 
in order to act as a barrier between 
lead-based paint and the environment. 
Enclosure may be used as a method of 
abatement if it is designed to be per-
manent (see definition of ‘‘perma-
nent’’). 

Environmental intervention blood lead 
level means a confirmed concentration 
of lead in whole blood equal to or 
greater than 20 μg/dL (micrograms of 
lead per deciliter) for a single test or 
15–19 μg/dL in two tests taken at least 
3 months apart. 

Evaluation means a risk assessment, 
a lead hazard screen, a lead-based paint 
inspection, paint testing, or a combina-
tion of these to determine the presence 
of lead-based paint hazards or lead- 
based paint. 

Expected to reside means there is ac-
tual knowledge that a child will reside 
in a dwelling unit reserved for the el-
derly or designated exclusively for per-
sons with disabilities. If a resident 
woman is known to be pregnant, there 
is actual knowledge that a child will 
reside in the dwelling unit. 

Federal agency means the United 
States or any executive department, 
independent establishment, adminis-
trative agency and instrumentality of 
the United States, including a corpora-
tion in which all or a substantial 
amount of the stock is beneficially 
owned by the United States or by any 
of these entities. The term ‘‘Federal 
agency’’ includes, but is not limited to, 
Rural Housing Service (formerly Rural 
Housing and Community Development 
Service that was formerly Farmer’s 
Home Administration), Resolution 
Trust Corporation, General Services 
Administration, Department of De-
fense, Department of Veterans Affairs, 
Department of the Interior, and De-
partment of Transportation. 

Federally owned property means resi-
dential property owned or managed by 
a Federal agency, or for which a Fed-
eral agency is a trustee or conservator. 

Firm commitment means a valid com-
mitment issued by HUD or the Federal 
Housing Commissioner setting forth 
the terms and conditions upon which a 
mortgage will be insured or guaran-
teed. 

Friction surface means an interior or 
exterior surface that is subject to abra-
sion or friction, including, but not lim-
ited to, certain window, floor, and stair 
surfaces. 

g means gram, mg means milligram 
(thousandth of a gram), and μg means 
microgram (millionth of a gram). 

Grantee means any state or local gov-
ernment, Indian Tribe, IHBG recipient, 
insular area or nonprofit organization 
that has been designated by HUD to ad-
minister Federal housing assistance 
under a program covered by subparts J 
and K of this part, except the HOME 
program. 
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Hard costs of rehabilitation means: 
(1) Costs to correct substandard con-

ditions or to meet applicable local re-
habilitation standards; 

(2) Costs to make essential improve-
ments, including energy-related re-
pairs, and those necessary to permit 
use by persons with disabilities; and 
costs to repair or replace major hous-
ing systems in danger of failure; and 

(3) Costs of non-essential improve-
ments, including additions and alter-
ations to an existing structure; but 

(4) Hard costs do not include adminis-
trative costs (e.g., overhead for admin-
istering a rehabilitation program, proc-
essing fees, etc.). 

Hazard reduction means measures de-
signed to reduce or eliminate human 
exposure to lead-based paint hazards 
through methods including interim 
controls or abatement or a combina-
tion of the two. 

HEPA vacuum means a vacuum clean-
er device with an included high-effi-
ciency particulate air (HEPA) filter 
through which the contaminated air 
flows, operated in accordance with the 
instructions of its manufacturer. A 
HEPA filter is one that captures at 
least 99.97 percent of airborne particles 
of at least 0.3 micrometers in diameter. 

Housing for the elderly means retire-
ment communities or similar types of 
housing reserved for households com-
posed of one or more persons 62 years 
of age or more, or other age if recog-
nized as elderly by a specific Federal 
housing assistance program. 

Housing receiving Federal assistance 
means housing which is covered by an 
application for HUD mortgage insur-
ance, receives housing assistance pay-
ments under a program administered 
by HUD, or otherwise receives more 
than $5,000 in project-based assistance 
under a Federal housing program ad-
ministered by an agency other than 
HUD. 

HUD means the United States De-
partment of Housing and Urban Devel-
opment. 

HUD-owned property means residen-
tial property owned or managed by 
HUD, or for which HUD is a trustee or 
conservator. 

Impact surface means an interior or 
exterior surface that is subject to dam-

age by repeated sudden force, such as 
certain parts of door frames. 

Indian Housing Block Grant (IHBG) re-
cipient means a tribe or a tribally des-
ignated housing entity (TDHE) receiv-
ing IHBG funds. 

Indian tribe means a tribe as defined 
in the Native American Housing As-
sistance and Self-Determination Act of 
1996 (25 U.S.C. 4101 et seq.) 

Inspection (See Lead-based paint in-
spection). 

Insular areas means Guam, the North-
ern Mariana Islands, the United States 
Virgin Islands and American Samoa. 

Interim controls means a set of meas-
ures designed to reduce temporarily 
human exposure or likely exposure to 
lead-based paint hazards. Interim con-
trols include, but are not limited to, 
repairs, painting, temporary contain-
ment, specialized cleaning, clearance, 
ongoing lead-based paint maintenance 
activities, and the establishment and 
operation of management and resident 
education programs. 

Interior window sill means the portion 
of the horizontal window ledge that 
protrudes into the interior of the room, 
adjacent to the window sash when the 
window is closed. The interior window 
sill is sometimes referred to as the win-
dow stool. 

Lead-based paint means paint or other 
surface coatings that contain lead 
equal to or exceeding 1.0 milligram per 
square centimeter or 0.5 percent by 
weight or 5,000 parts per million (ppm) 
by weight. 

Lead-based paint hazard means any 
condition that causes exposure to lead 
from dust-lead hazards, soil-lead haz-
ards, or lead-based paint that is dete-
riorated or present in chewable sur-
faces, friction surfaces, or impact sur-
faces, and that would result in adverse 
human health effects. 

Lead-based paint inspection means a 
surface-by-surface investigation to de-
termine the presence of lead-based 
paint and the provision of a report ex-
plaining the results of the investiga-
tion. 

Lead hazard screen means a limited 
risk assessment activity that involves 
paint testing and dust sampling and 
analysis as described in 40 CFR 
745.227(c) and soil sampling and anal-
ysis as described in 40 CFR 745.227(d). 
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Mortgagee means a lender of a mort-
gage loan. 

Mortgagor means a borrower of a 
mortgage loan. 

Multifamily property means a residen-
tial property containing five or more 
dwelling units. 

Occupant means a person who inhab-
its a dwelling unit. 

Owner means a person, firm, corpora-
tion, nonprofit organization, partner-
ship, government, guardian, conser-
vator, receiver, trustee, executor, or 
other judicial officer, or other entity 
which, alone or with others, owns, 
holds, or controls the freehold or lease-
hold title or part of the title to prop-
erty, with or without actually pos-
sessing it. The definition includes a 
vendee who possesses the title, but 
does not include a mortgagee or an 
owner of a reversionary interest under 
a ground rent lease. 

Paint stabilization means repairing 
any physical defect in the substrate of 
a painted surface that is causing paint 
deterioration, removing loose paint 
and other material from the surface to 
be treated, and applying a new protec-
tive coating or paint. 

Paint testing means the process of de-
termining, by a certified lead-based 
paint inspector or risk assessor, the 
presence or the absence of lead-based 
paint on deteriorated paint surfaces or 
painted surfaces to be disturbed or re-
placed. 

Paint removal means a method of 
abatement that permanently elimi-
nates lead-based paint from surfaces. 

Painted surface to be disturbed means a 
paint surface that is to be scraped, 
sanded, cut, penetrated or otherwise af-
fected by rehabilitation work in a man-
ner that could potentially create a 
lead-based paint hazard by generating 
dust, fumes, or paint chips. 

Participating jurisdiction means any 
State or local government that has 
been designated by HUD to administer 
a HOME program grant. 

Permanent means an expected design 
life of at least 20 years. 

Play area means an area of frequent 
soil contact by children of less than 6 
years of age, as indicated by the pres-
ence of play equipment (e.g. sandboxes, 
swing sets, sliding boards, etc.) or toys 
or other children’s possessions, obser-

vations of play patterns, or informa-
tion provided by parents, residents or 
property owners. 

Project-based rental assistance means 
Federal rental assistance that is tied 
to a residential property with a specific 
location and remains with that par-
ticular location throughout the term of 
the assistance. 

Public health department means a 
State, tribal, county or municipal pub-
lic health department or the Indian 
Health Service. 

Public housing development means a 
residential property assisted under the 
United States Housing Act of 1937 (42 
U.S.C. 1437 et seq.), but not including 
housing assisted under section 8 of the 
1937 Act. 

Reevaluation means a visual assess-
ment of painted surfaces and limited 
dust and soil sampling conducted peri-
odically following lead-based paint haz-
ard reduction where lead-based paint is 
still present. 

Rehabilitation means the improve-
ment of an existing structure through 
alterations, incidental additions or en-
hancements. Rehabilitation includes 
repairs necessary to correct the results 
of deferred maintenance, the replace-
ment of principal fixtures and compo-
nents, improvements to increase the ef-
ficient use of energy, and installation 
of security devices. 

Replacement means a strategy of 
abatement that entails the removal of 
building components that have sur-
faces coated with lead-based paint and 
the installation of new components 
free of lead-based paint. 

Residential property means a dwelling 
unit, common areas, building exterior 
surfaces, and any surrounding land, in-
cluding outbuildings, fences and play 
equipment affixed to the land, belong-
ing to an owner and available for use 
by residents, but not including land 
used for agricultural, commercial, in-
dustrial or other non-residential pur-
poses, and not including paint on the 
pavement of parking lots, garages, or 
roadways. 

Risk assessment means: 
(1) An on-site investigation to deter-

mine the existence, nature, severity, 
and location of lead-based paint haz-
ards; and 
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(2) The provision of a report by the 
individual or firm conducting the risk 
assessment explaining the results of 
the investigation and options for re-
ducing lead-based paint hazards. 

Single family property means a resi-
dential property containing one 
through four dwelling units. 

Single room occupancy (SRO) housing 
means housing consisting of zero-bed-
room dwelling units that may contain 
food preparation or sanitary facilities 
or both (see Zero-bedroom dwelling). 

Soil-lead hazard means bare soil on 
residential property that contains lead 
equal to or exceeding levels promul-
gated by the EPA at 40 CFR 745.65 or, 
if such levels are not in effect, the 
standards for soil-lead hazards in 
§ 35.1320. 

Sponsor means mortgagor (borrower). 
Subrecipient means any nonprofit or-

ganization selected by the grantee or 
participating jurisdiction to admin-
ister all or a portion of the Federal re-
habilitation assistance or other non-re-
habilitation assistance, or any such or-
ganization selected by a subrecipient of 
the grantee or participating jurisdic-
tion. An owner or developer receiving 
Federal rehabilitation assistance or 
other assistance for a residential prop-
erty is not considered a subrecipient 
for the purposes of carrying out that 
project. 

Standard treatments means a series of 
hazard reduction measures designed to 
reduce all lead-based paint hazards in a 
dwelling unit without the benefit of a 
risk assessment or other evaluation. 

Substrate means the material directly 
beneath the painted surface out of 
which the components are constructed, 
including wood, drywall, plaster, con-
crete, brick or metal. 

Target housing means any housing 
constructed prior to 1978, except hous-
ing for the elderly or persons with dis-
abilities (unless a child of less than 6 
years of age resides or is expected to 
reside in such housing for the elderly 
or persons with disabilities) or any 
zero-bedroom dwelling. In the case of 
jurisdictions which banned the sale or 
use of lead-based paint prior to 1978, 
HUD may designate an earlier date. 

Tenant means the individual named 
as the lessee in a lease, rental agree-

ment or occupancy agreement for a 
dwelling unit. 

A visual assessment alone is not con-
sidered an evaluation for the purposes 
of this part. Visual assessment means 
looking for, as applicable: 

(1) Deteriorated paint; 
(2) Visible surface dust, debris, and 

residue as part of a risk assessment or 
clearance examination; or 

(3) The completion or failure of a haz-
ard reduction measure. 

Wet sanding or wet scraping means a 
process of removing loose paint in 
which the painted surface to be sanded 
or scraped is kept wet to minimize the 
dispersal of paint chips and airborne 
dust. 

Window trough means the area be-
tween the interior window sill (stool) 
and the storm window frame. If there is 
no storm window, the window trough is 
the area that receives both the upper 
and lower window sashes when they are 
both lowered. 

Worksite means an interior or exte-
rior area where lead-based paint hazard 
reduction activity takes place. There 
may be more than one worksite in a 
dwelling unit or at a residential prop-
erty. 

Zero-bedroom dwelling means any resi-
dential dwelling in which the living 
areas are not separated from the sleep-
ing area. The term includes effi-
ciencies, studio apartments, dormitory 
or single room occupancy housing, 
military barracks, and rentals of indi-
vidual rooms in residential dwellings 
(see Single room occupancy (SRO)). 

[64 FR 50202, Sept. 15, 1999, as amended at 69 
FR 34271, June 21, 2004; 69 FR 40474, July 2, 
2004] 

§ 35.115 Exemptions. 
(a) Subparts B through R of this part 

do not apply to the following: 
(1) A residential property for which 

construction was completed on or after 
January 1, 1978, or, in the case of juris-
dictions which banned the sale or resi-
dential use of lead-containing paint 
prior to 1978, an earlier date as HUD 
may designate (see § 35.160). 

(2) A zero-bedroom dwelling unit, in-
cluding a single room occupancy (SRO) 
dwelling unit. 

(3) Housing for the elderly, or a resi-
dential property designated exclusively 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00316 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



307 

Office of the Secretary, HUD § 35.120 

for persons with disabilities; except 
this exemption shall not apply if a 
child less than age 6 resides or is ex-
pected to reside in the dwelling unit 
(see definitions of ‘‘housing for the el-
derly’’ and ‘‘expected to reside’’ in 
§ 35.110). 

(4) Residential property found not to 
have lead-based paint by a lead-based 
paint inspection conducted in accord-
ance with § 35.1320(a) (for more informa-
tion regarding inspection procedures 
consult the 1997 edition of Chapter 7 of 
the HUD Guidelines). Results of addi-
tional test(s) by a certified lead-based 
paint inspector may be used to confirm 
or refute a prior finding. 

(5) Residential property in which all 
lead-based paint has been identified, 
removed, and clearance has been 
achieved in accordance with 40 CFR 
745.227(b)(e) before September 15, 2000, 
or in accordance with §§ 35.1320, 35.1325 
and 35.1340 on or after September 15, 
2000. This exemption does not apply to 
residential property where enclosure or 
encapsulation has been used as a meth-
od of abatement. 

(6) An unoccupied dwelling unit or 
residential property that is to be de-
molished, provided the dwelling unit or 
property will remain unoccupied until 
demolition. 

(7) A property or part of a property 
that is not used and will not be used for 
human residential habitation, except 
that spaces such as entryways, hall-
ways, corridors, passageways or stair-
ways serving both residential and non-
residential uses in a mixed-use prop-
erty shall not be exempt. 

(8) Any rehabilitation that does not 
disturb a painted surface. 

(9) For emergency actions imme-
diately necessary to safeguard against 
imminent danger to human life, health 
or safety, or to protect property from 
further structural damage (such as 
when a property has been damaged by 
a natural disaster, fire, or structural 
collapse), occupants shall be protected 
from exposure to lead in dust and de-
bris generated by such emergency ac-
tions to the extent practicable, and the 
requirements of subparts B through R 
of this part shall not apply. This ex-
emption applies only to repairs nec-
essary to respond to the emergency. 
The requirements of subparts B 

through R of this part shall apply to 
any work undertaken subsequent to, or 
above and beyond, such emergency ac-
tions. 

(10) If a Federal law enforcement 
agency has seized a residential prop-
erty and owns the property for less 
than 270 days, §§ 35.210 and 35.215 shall 
not apply to the property. 

(11) The requirements of subpart K of 
this part do not apply if the assistance 
being provided is emergency rental as-
sistance or foreclosure prevention as-
sistance, provided that this exemption 
shall expire for a dwelling unit no later 
than 100 days after the initial payment 
or assistance. 

(12) Performance of an evaluation or 
lead-based paint hazard reduction or 
lead-based paint abatement on an exte-
rior painted surface as required under 
this part may be delayed for a reason-
able time during a period when weather 
conditions are unsuitable for conven-
tional construction activities. 

(13) Where abatement of lead-based 
paint hazards or lead-based paint is re-
quired by this part and the property is 
listed or has been determined to be eli-
gible for listing in the National Reg-
ister of Historic Places or contributing 
to a National Register Historic Dis-
trict, the designated party may, if re-
quested by the State Historic Preserva-
tion Office, conduct interim controls in 
accordance with § 35.1330 instead of 
abatement. If interim controls are con-
ducted, ongoing lead-based paint main-
tenance and reevaluation shall be con-
ducted as required by the applicable 
subpart of this part in accordance with 
§ 35.1355. 

(b) For the purposes of subpart C of 
this part, each Federal agency other 
than HUD will determine whether ap-
propriations are sufficient to imple-
ment this rule. If appropriations are 
not sufficient, subpart C of this part 
shall not apply to that Federal agency. 
If appropriations are sufficient, subpart 
C of this part shall apply. 

§ 35.120 Options. 
(a) Standard treatments. Where in-

terim controls are required by this 
part, the designated party has the op-
tion to presume that lead-based paint 
or lead-based paint hazards or both are 
present throughout the residential 
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property. In such a case, evaluation is 
not required. Standard treatments 
shall then be conducted in accordance 
with § 35.1335 on all applicable surfaces, 
including soil. Standard treatments are 
completed only when clearance is 
achieved in accordance with § 35.1340. 

(b) Abatement. Where abatement is re-
quired by this part, the designated 
party may presume that lead-based 
paint or lead-based paint hazards or 
both are present throughout the resi-
dential property. In such a case, eval-
uation is not required. Abatement shall 
then be conducted on all applicable 
surfaces, including soil, in accordance 
with § 35.1325, and completed when 
clearance is achieved in accordance 
with § 35.1340. This option is not avail-
able in public housing, where inspec-
tion is required. 

(c) Lead hazard screen. Where a risk 
assessment is required, the designated 
party may choose first to conduct a 
lead hazard screen in accordance with 
§ 35.1320(b). If the results of the lead 
hazard screen indicate the need for a 
full risk assessment (e.g., if the envi-
ronmental measurements exceed levels 
established for lead hazard screens in 
§ 35.1320(b)(2)), a complete risk assess-
ment shall be conducted. Environ-
mental samples collected for the lead 
hazard screen may be used in the risk 
assessment. If the results of the lead 
hazard screen do not indicate the need 
for a follow-up risk assessment, a risk 
assessment is not required. 

(d) Paint testing. Where paint sta-
bilization or interim controls of dete-
riorated paint surfaces are required by 
this rule, the designated party has the 
option to conduct paint testing of all 
surfaces with non-intact paint. If paint 
testing indicates the absence of lead- 
based paint on a specific surface, paint 
stabilization or interim controls are 
not required on that surface. 

§ 35.125 Notice of evaluation and haz-
ard reduction activities. 

The following activities shall be con-
ducted if notice is required by subparts 
D and F through M of this part. 

(a) Notice of evaluation or presumption. 
When evaluation is undertaken and 
lead-based paint or lead-based paint 
hazards are found to be present, or if a 
presumption is made that lead-based 

paint or lead-based paint hazards are 
present in accordance with the options 
described in § 35.120, the designated 
party shall provide a notice to occu-
pants within 15 calendar days of the 
date when the designated party re-
ceives the report or makes the pre-
sumption. A visual assessment alone is 
not considered an evaluation for the 
purposes of this part. If only a visual 
assessment alone is required by this 
part, and no evaluation is performed, a 
notice of evaluation or presumption is 
not required. 

(1) The notice of the evaluation shall 
include: 

(i) A summary of the nature, dates, 
scope, and results of the evaluation; 

(ii) A contact name, address and tele-
phone number for more information, 
and to obtain access to the actual eval-
uation report; and 

(iii) The date of the notice. 
(2) The notice of presumption shall 

include: 
(i) The nature and scope of the pre-

sumption; 
(ii) A contact name, address and tele-

phone number for more information; 
and 

(iii) The date of the notice. 
(b) Notice of hazard reduction activity. 

When hazard reduction activities are 
undertaken, each designated party 
shall: 

(1) Provide a notice to occupants not 
more than 15 calendar days after the 
hazard reduction activities (including 
paint stabilization) have been com-
pleted. Notice of hazard reduction shall 
include, but not be limited to: 

(i) A summary of the nature, dates, 
scope, and results (including clearance) 
of the hazard reduction activities; 

(ii) A contact name, address, and 
telephone number for more informa-
tion; 

(iii) Available information on the lo-
cation of any remaining lead-based 
paint in the rooms, spaces, or areas 
where hazard reduction activities were 
conducted, on a surface-by-surface 
basis; and 

(iv) The date of the notice. 
(2) Update the notice, based on re-

evaluation of the residential property 
and as any additional hazard reduction 
work is conducted. 
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(3) Provision of a notice of hazard re-
duction is not required if a clearance 
examination is not required. 

(c) Availability of notices of evaluation, 
presumption, and hazard reduction activi-
ties. (1) The notices of evaluation, pre-
sumption, and hazard reduction shall 
be of a size and type that is easily read 
by occupants. 

(2) To the extent practicable, each 
notice shall be made available, upon 
request, in a format accessible to per-
sons with disabilities (e.g., Braille, 
large type, computer disk, audio tape). 

(3) Each notice shall be provided in 
the occupants’ primary language or in 
the language of the occupants’ con-
tract or lease. 

(4) The designated party shall provide 
each notice to the occupants by: 

(i) Posting and maintaining it in cen-
trally located common areas and dis-
tributing it to any dwelling unit if nec-
essary because the head of household is 
a person with a known disability; or 

(ii) Distributing it to each occupied 
dwelling unit affected by the evalua-
tion, presumption, or hazard reduction 
activity or serviced by common areas 
in which an evaluation, presumption or 
hazard reduction has taken place. 

[64 FR 50202, Sept. 15, 1999, as amended at 69 
FR 34271, June 21, 2004] 

§ 35.130 Lead hazard information pam-
phlet. 

If provision of a lead hazard informa-
tion pamphlet is required in subparts D 
and F through M of this part, the des-
ignated party shall provide to each oc-
cupied dwelling unit to which subparts 
D and F through M of this part apply, 
the lead hazard information pamphlet 
developed by EPA, HUD and the Con-
sumer Product Safety Commission pur-
suant to section 406 of the Toxic Sub-
stances Control Act (15 U.S.C. 2686), or 
an EPA-approved alternative; except 
that the designated party need not pro-
vide a lead hazard information pam-
phlet if the designated party can dem-
onstrate that the pamphlet has already 
been provided in accordance with the 
lead-based paint notification and dis-
closure requirements at § 35.88(a)(1), or 
40 CFR 745.107(a)(1) or in accordance 
with the requirements for hazard edu-
cation before renovation at 40 CFR 
part 745, subpart E. 

§ 35.135 Use of paint containing lead. 
(a) New use prohibition. The use of 

paint containing more than 0.06 per-
cent dry weight of lead on any interior 
or exterior surface in federally owned 
housing or housing receiving Federal 
assistance is prohibited. As appro-
priate, each Federal agency shall in-
clude the prohibition in contracts, 
grants, cooperative agreements, insur-
ance agreements, guaranty agree-
ments, trust agreements, or other simi-
lar documents. 

(b) Pre-1978 prohibition. In the case of 
a jurisdiction which banned the sale or 
residential use of lead-containing paint 
before 1978, HUD may designate an ear-
lier date for certain provisions of sub-
parts D and F through M of this part. 

§ 35.140 Prohibited methods of paint 
removal. 

The following methods shall not be 
used to remove paint that is, or may 
be, lead-based paint: 

(a) Open flame burning or torching. 
(b) Machine sanding or grinding with-

out a high-efficiency particulate air 
(HEPA) local exhaust control. 

(c) Abrasive blasting or sandblasting 
without HEPA local exhaust control. 

(d) Heat guns operating above 1100 
degrees Fahrenheit or charring the 
paint. 

(e) Dry sanding or dry scraping, ex-
cept dry scraping in conjunction with 
heat guns or within 1.0 ft. (0.30 m.) of 
electrical outlets, or when treating de-
fective paint spots totaling no more 
than 2 sq. ft. (0.2 sq. m.) in any one in-
terior room or space, or totaling no 
more than 20 sq. ft. (2.0 sq. m.) on exte-
rior surfaces. 

(f) Paint stripping in a poorly venti-
lated space using a volatile stripper 
that is a hazardous substance in ac-
cordance with regulations of the Con-
sumer Product Safety Commission at 
16 CFR 1500.3, and/or a hazardous chem-
ical in accordance with the Occupa-
tional Safety and Health Administra-
tion regulations at 29 CFR 1910.1200 or 
1926.59, as applicable to the work. 

§ 35.145 Compliance with Federal laws 
and authorities. 

All lead-based paint activities, in-
cluding waste disposal, performed 
under this part shall be performed in 
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accordance with applicable Federal 
laws and authorities. For example, 
such activities are subject to the appli-
cable environmental review require-
ments of the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321 et 
seq.), the Toxic Substances Control 
Act, Title IV (15 U.S.C. 2860 et seq.), and 
other environmental laws and authori-
ties (see, e.g., laws and authorities list-
ed in § 50.4 of this title). 

§ 35.150 Compliance with other State, 
tribal, and local laws. 

(a) HUD responsibility. If HUD deter-
mines that a State, tribal or local law, 
ordinance, code or regulation provides 
for evaluation or hazard reduction in a 
manner that provides a comparable 
level of protection from the hazards of 
lead-based paint poisoning to that pro-
vided by the requirements of subparts 
B, C, D, F through M and R of this part 
and that adherence to the require-
ments of subparts B, C, D, F through 
M, and R of this part, would be duplica-
tive or otherwise cause inefficiencies, 
HUD may modify or waive some or all 
of the requirements of the subparts in 
a manner that will promote efficiency 
while ensuring a comparable level of 
protection. 

(b) Participant responsibility. Nothing 
in this part is intended to relieve any 
participant in a program covered by 
this subpart of any responsibility for 
compliance with State, tribal or local 
laws, ordinances, codes or regulations 
governing evaluation and hazard reduc-
tion. If a State, tribal or local law, or-
dinance, code or regulation defines 
lead-based paint differently than the 
Federal definition, the more protective 
definition (i.e., the lower level) shall be 
followed in that State, tribal or local 
jurisdiction. 

§ 35.155 Minimum requirements. 
(a) Nothing in subparts B, C, D, F 

through M, and R of this part is in-
tended to preclude a designated party 
or occupant from conducting addi-
tional evaluation or hazard reduction 
measures beyond the minimum re-
quirements established for each pro-
gram in this regulation. For example, 
if the applicable subpart requires vis-
ual assessment, the designated party 
may choose to perform a risk assess-

ment in accordance with § 35.1320. Simi-
larly, if the applicable subpart requires 
interim controls, a designated party or 
occupant may choose to implement 
abatement in accordance with § 35.1325. 

(b) To the extent that assistance 
from any of the programs covered by 
subparts B, C, D, and F through M of 
this part is used in conjunction with 
other HUD program assistance, the 
most protective requirements prevail. 

§ 35.160 Waivers. 
In accordance with § 5.110 of this 

title, on a case-by-case basis and upon 
determination of good cause, HUD 
may, subject to statutory limitations, 
waive any provision of subparts B, C, 
D, F through M, and R of this part. 

§ 35.165 Prior evaluation or hazard re-
duction. 

If an evaluation or hazard reduction 
was conducted at a residential property 
or dwelling unit before the property or 
dwelling unit became subject to the re-
quirements of subparts B, C, D, F 
through M, and R of this part, such an 
evaluation, hazard reduction or abate-
ment meets the requirements of sub-
parts B, C, D, F through M, and R of 
this part and need not be repeated 
under the following conditions: 

(a) Lead-based paint inspection. (1) A 
lead-based paint inspection conducted 
before March 1, 2000, meets the require-
ments of this part if: 

(i) At the time of the inspection the 
lead-based paint inspector was ap-
proved by a State or Indian tribe to 
perform lead-based paint inspections. 
It is not necessary that the State or 
tribal approval program had EPA au-
thorization at the time of the inspec-
tion. 

(ii) Notwithstanding paragraph 
(a)(1)(i) of this section, the inspection 
was conducted and accepted as valid by 
a housing agency in fulfillment of the 
lead-based paint inspection require-
ment of the public and Indian housing 
program. 

(2) A lead-based paint inspection con-
ducted on or after March 1, 2000, must 
have been conducted by a certified 
lead-based paint inspector. 

(b) Risk assessment. (1) A risk assess-
ment must be no more than 12 months 
old to be considered current. 
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(2) A risk assessment conducted be-
fore March 1, 2000, meets the require-
ments of this part if, at the time of the 
risk assessment, the risk assessor was 
approved by a state or Indian Tribe to 
perform risk assessments. It is not nec-
essary that the state or tribal approval 
program had EPA authorization at the 
time of the risk assessment. 

(3) A risk assessment conducted on or 
after March 1, 2000, must have been 
conducted by a certified risk assessor. 

(4) Paragraph (b) of this section does 
not apply in a case where a risk assess-
ment is required in response to the 
identification of a child with an envi-
ronmental intervention blood lead 
level. In such a case, the requirements 
in the applicable subpart for respond-
ing to a child with an environmental 
intervention blood lead level shall 
apply. 

(c) Interim controls. If a residential 
property is under a program of interim 
controls and ongoing lead-based paint 
maintenance and reevaluation activi-
ties established pursuant to a risk as-
sessment conducted in accordance with 
paragraph (b) of this section, the in-
terim controls that have been con-
ducted meet the requirements of this 
part if clearance was achieved after 
such controls were implemented. In 
such a case, the program of interim 
controls and ongoing activities shall be 
continued in accordance with the re-
quirements of this part. 

(d) Abatement. (1) An abatement con-
ducted before March 1, 2000, meets the 
requirements of this part if: 

(i) At the time of the abatement the 
abatement supervisor was approved by 
a State or Indian tribe to perform lead- 
based paint abatement. It is not nec-
essary that the State or tribal approval 
program had EPA authorization at the 
time of the abatement. 

(ii) Notwithstanding paragraph 
(d)(1)(i) of this section, it was con-
ducted and accepted by a housing agen-
cy in fulfillment of the lead-based 
paint abatement requirement of the 
public housing program or by an Indian 
housing authority (as formerly defined 
under the U.S. Housing Act of 1937) in 
fulfillment of the lead-based paint re-
quirement of the Indian housing pro-
gram formerly funded under the U.S. 
Housing Act of 1937. 

(2) An abatement conducted on or 
after March 1, 2000, must have been 
conducted under the supervision of a 
certified lead-based paint abatement 
supervisor. 

[64 FR 50202, Sept. 15, 1999; 65 FR 3387, Jan. 
21, 2000, as amended at 69 FR 34272, June 21, 
2004] 

§ 35.170 Noncompliance with the re-
quirements of subparts B through R 
of this part. 

(a) Monitoring and enforcement. A des-
ignated party who fails to comply with 
any requirement of subparts B, C, D, F 
through M, and R of this part shall be 
subject to the sanctions available 
under the relevant Federal housing as-
sistance or ownership program and 
may be subject to other penalties au-
thorized by law. 

(b) A property owner who informs a 
potential purchaser or occupant of 
lead-based paint or possible lead-based 
paint hazards in a residential property 
or dwelling unit, in accordance with 
subpart A of this part, is not relieved 
of the requirements to evaluate and re-
duce lead-based paint hazards in ac-
cordance with subparts B through R of 
this part as applicable. 

§ 35.175 Records. 
The designated party, as specified in 

subparts C, D, and F through M of this 
part, shall keep a copy of each notice, 
evaluation, and clearance or abate-
ment report required by subparts C, D, 
and F through M of this part for at 
least three years. Those records appli-
cable to a portion of a residential prop-
erty for which ongoing lead-based paint 
maintenance and/or reevaluation ac-
tivities are required shall be kept and 
made available for the Department’s 
review, until at least three years after 
such activities are no longer required. 

Subpart C—Disposition of Residen-
tial Property Owned by a Fed-
eral Agency Other Than HUD 

SOURCE: 64 FR 50208, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.200 Purpose and applicability. 
The purpose of this subpart C is to 

establish procedures to eliminate as far 
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as practicable lead-based paint hazards 
prior to the sale of a residential prop-
erty that is owned by a Federal agency 
other than HUD. The requirements of 
this subpart apply to any residential 
property offered for sale on or after 
September 15, 2000. 

§ 35.205 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.210 Disposition of residential 
property constructed before 1960. 

(a) Evaluation. The Federal agency 
shall conduct a risk assessment and a 
lead-based paint inspection in accord-
ance with 40 CFR 745.227 before the 
closing of the sale. 

(b) Abatement of lead-based paint haz-
ards. The risk assessment used for the 
identification of hazards to be abated 
shall have been performed no more 
than 12 months before the beginning of 
the abatement. The Federal agency 
shall abate all identified lead-based 
paint hazards in accordance with 40 
CFR 745.227. Abatement is completed 
when clearance is achieved in accord-
ance with 40 CFR 745.227. Where abate-
ment of lead-based paint hazards is not 
completed before the closing of the 
sale, the Federal agency shall be re-
sponsible for assuring that abatement 
is carried out by the purchaser before 
occupancy of the property as target 
housing and in accordance with 40 CFR 
745.227. 

§ 35.215 Disposition of residential 
property constructed after 1959 and 
before 1978. 

The Federal agency shall conduct a 
risk assessment and a lead-based paint 
inspection in accordance with 40 CFR 
745.227. Evaluation shall be completed 
before closing of the sale according to 
a schedule determined by the Federal 
agency. The results of the risk assess-
ment and lead-based paint inspection 
shall be made available to prospective 
purchasers as required in subpart A of 
this part. 

Subpart D—Project-Based Assist-
ance Provided by a Federal 
Agency Other Than HUD 

SOURCE: 64 FR 50209, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.300 Purpose and applicability. 
The purpose of this subpart D is to 

establish procedures to eliminate as far 
as practicable lead-based paint hazards 
in a residential property that receives 
more than $5,000 annually per project 
in project-based assistance on or after 
September 15, 2000, under a program 
administered by a Federal agency 
other than HUD. 

§ 35.305 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.310 Notices and pamphlet. 
(a) Notice. A notice of evaluation or 

hazard reduction shall be provided to 
the occupants in accordance with 
§ 35.125. 

(b) Lead hazard information pamphlet. 
The owner shall provide the lead haz-
ard information pamphlet in accord-
ance with § 35.130. 

§ 35.315 Risk assessment. 
Each owner shall complete a risk as-

sessment in accordance with 40 CFR 
745.227(d). Each risk assessment shall 
be completed in accordance with the 
schedule established by the Federal 
agency. 

§ 35.320 Hazard reduction. 
Each owner shall conduct interim 

controls consistent with the findings of 
the risk assessment report. Hazard re-
duction shall be conducted in accord-
ance with subpart R of this part. 

§ 35.325 Child with an environmental 
intervention blood lead level. 

If a child less than 6 years of age liv-
ing in a federally assisted dwelling unit 
has an environmental intervention 
blood lead level, the owner shall imme-
diately conduct a risk assessment in 
accordance with 40 CFR 745.227(d). In-
terim controls of identified lead-based 
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paint hazards shall be conducted in ac-
cordance with § 35.1330. Interim con-
trols are complete when clearance is 
achieved in accordance with § 35.1340. 
The Federal agency shall establish a 
timetable for completing risk assess-
ments and hazard reduction when an 
environmental intervention blood lead 
level child is identified. 

Subpart E [Reserved] 

Subpart F—HUD-Owned Single 
Family Property 

SOURCE: 64 FR 50209, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.500 Purpose and applicability. 
The purpose of this subpart F is to 

establish procedures to eliminate as far 
as practicable lead-based paint hazards 
in HUD-owned single family properties 
that have been built before 1978 and are 
sold with mortgages insured under a 
program administered by HUD. The re-
quirements of this subpart apply to 
any such residential properties offered 
for sale on or after September 15, 2000. 

§ 35.505 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.510 Required procedures. 
(a) The following activities shall be 

conducted for all properties to which 
this subpart is applicable: 

(1) A visual assessment of all painted 
surfaces in order to identify deterio-
rated paint; 

(2) Paint stabilization of all deterio-
rated paint in accordance with 
§ 35.1330(a) and (b); and 

(3) Clearance in accordance with 
§ 35.1340. 

(b) Occupancy shall not be permitted 
until all required paint stabilization is 
complete and clearance is achieved. 

(c) If paint stabilization and clear-
ance are not completed before the clos-
ing of the sale, the Department shall 
assure that paint stabilization and 
clearance are carried out pursuant to 
subpart R of this part by the purchaser 
before occupancy. 

Subpart G—Multifamily Mortgage 
Insurance 

SOURCE: 64 FR 50209, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.600 Purpose and applicability. 
The purpose of this subpart G is to 

establish procedures to eliminate as far 
as practicable lead-based paint hazards 
in a multifamily residential property 
for which HUD is the owner of the 
mortgage or the owner receives mort-
gage insurance, under a program ad-
ministered by HUD. 

§ 35.605 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.610 Exemption. 
An application for insurance in con-

nection with a refinancing transaction 
where an appraisal is not required 
under the applicable procedures estab-
lished by HUD is excluded from the 
coverage of this subpart. 

§ 35.615 Notices and pamphlet. 
(a) Notice. If evaluation or hazard re-

duction is undertaken, the sponsor 
shall provide a notice to occupants in 
accordance with § 35.125. A visual as-
sessment alone is not considered an 
evaluation for the purposes of this 
part. 

(b) Lead hazard information pamphlet. 
The sponsor shall provide the lead haz-
ard information pamphlet in accord-
ance with § 35.130. 

[64 FR 50209, Sept. 15, 1999, as amended at 69 
FR 34272, June 21, 2004] 

§ 35.620 Multifamily insured property 
constructed before 1960. 

Except as provided in § 35.630, the fol-
lowing requirements apply to multi-
family insured property constructed 
before 1960: 

(a) Risk assessment. Before the 
issuance of a firm commitment the 
sponsor shall conduct a risk assess-
ment in accordance with § 35.1320(b). 

(b) Interim controls. (1) The sponsor 
shall conduct interim controls in ac-
cordance with § 35.1330 to treat the 
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lead-based paint hazards identified in 
the risk assessment. Interim controls 
are considered completed when clear-
ance is achieved in accordance with 
§ 35.1340. 

(2) The sponsor shall complete in-
terim controls before the issuance of 
the firm commitment or interim con-
trols may be made a condition of the 
Federal Housing Administration (FHA) 
firm commitment, with sufficient re-
pair or rehabilitation funds escrowed 
at initial endorsement of the FHA in-
sured loan. 

(c) Ongoing lead-based paint mainte-
nance activities. Before the issuance of 
the firm commitment, the sponsor 
shall agree to incorporate ongoing 
lead-based paint maintenance into reg-
ular building operations and mainte-
nance activities in accordance with 
§ 35.1355(a). 

§ 35.625 Multifamily insured property 
constructed after 1959 and before 
1978. 

Except as provided in § 35.630, before 
the issuance of the firm commitment, 
the sponsor shall agree to incorporate 
ongoing lead-based paint maintenance 
practices into regular building oper-
ations, in accordance with § 35.1355(a). 

§ 35.630 Conversions and major re-
habilitations. 

The procedures and requirements of 
this section apply when a nonresiden-
tial property constructed before 1978 is 
to be converted to residential use, or a 
residential property constructed before 
1978 is to undergo rehabilitation that is 
estimated to cost more than 50 percent 
of the estimated replacement cost after 
rehabilitation. 

(a) Lead-based paint inspection. Before 
issuance of a firm FHA commitment, 
the sponsor shall conduct a lead-based 
paint inspection in accordance with 
§ 35.1320(a). 

(b) Abatement. Prior to occupancy, 
the sponsor shall conduct abatement of 
all lead-based paint on the property in 
accordance with § 35.1325. Whenever 
practicable, abatement shall be 
achieved through the methods of paint 
removal or component replacement. If 
paint removal or component replace-
ment are not practicable, that is if 
such methods would damage substrate 

material considered architecturally 
significant, permanent encapsulation 
or enclosure may be used as methods of 
abatement. Abatement is considered 
complete when clearance is achieved in 
accordance with § 35.1340. If encapsula-
tion or enclosure is used, the sponsor 
shall incorporate ongoing lead-based 
paint maintenance into regular build-
ing operations maintenance activities 
in accordance with § 35.1355. 

(c) Historic properties. Section 
35.115(a)(13) applies to this section. 

Subpart H—Project-Based 
Assistance 

SOURCE: 64 FR 50210, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.700 Purpose and applicability. 

(a) This subpart H establishes proce-
dures to eliminate as far as practicable 
lead-based paint hazards in residential 
properties receiving project-based as-
sistance under a HUD program. The re-
quirements of this subpart apply only 
to the assisted dwelling units in a cov-
ered property and any common areas 
servicing those dwelling units. This 
subpart does not apply to housing re-
ceiving rehabilitation assistance or to 
public housing, which are covered by 
subparts J and M of this part, respec-
tively. 

(b) For the purposes of competitively 
awarded grants under the Housing Op-
portunities for Persons with AIDS Pro-
gram (HOPWA), the Supportive Hous-
ing Program (42 U.S.C. 11381–11389) and 
the Shelter Plus Care Program project- 
based rental assistance and sponsor- 
based rental assistance components (42 
U.S.C. 11402–11407), the requirements of 
this subpart shall apply to grants 
awarded pursuant to Notices of Fund-
ing Availability published on or after 
October 1, 1999. For the purposes of for-
mula grants awarded under the Hous-
ing Opportunities for Persons with 
AIDS Program (HOPWA) (42 U.S.C. 
12901 et seq.), the requirements of this 
subpart shall apply to activities for 
which program funds are first obligated 
on or after September 15, 2000. 
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§ 35.705 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.710 Notices and pamphlet. 
(a) Notice. If evaluation or hazard re-

duction is undertaken, each owner 
shall provide a notice to occupants in 
accordance with § 35.125. A visual as-
sessment alone is not considered an 
evaluation for the purposes of this 
part. 

(b) Lead hazard information pamphlet. 
The owner shall provide the lead haz-
ard information pamphlet in accord-
ance with § 35.130. 

[64 FR 50210, Sept. 15, 1999, as amended at 69 
FR 34272, June 21, 2004] 

§ 35.715 Multifamily properties receiv-
ing more than $5,000 per unit. 

The requirements of this section 
shall apply to a multifamily residen-
tial property that is receiving an aver-
age of more than $5,000 per assisted 
dwelling unit annually in project-based 
assistance. 

(a) Risk assessment. Each owner shall 
complete a risk assessment in accord-
ance with § 35.1320(b). A risk assess-
ment is considered complete when the 
owner receives the risk assessment re-
port. Until the owner conducts a risk 
assessment as required by this section, 
the requirements of paragraph (d) of 
this section shall apply. After the risk 
assessment has been conducted the re-
quirements of paragraphs (b) and (c) of 
this section shall apply. Each risk as-
sessment shall be completed no later 
than the following schedule or a sched-
ule otherwise determined by HUD: 

(1) Risk assessments shall be com-
pleted on or before September 17, 2001, 
in a multifamily residential property 
constructed before 1960. 

(2) Risk assessments shall be com-
pleted on or before September 15, 2003, 
in a multifamily residential property 
constructed after 1959 and before 1978. 

(b) Interim controls. Each owner shall 
conduct interim controls in accordance 
with § 35.1330 to treat the lead-based 
paint hazards identified in the risk as-
sessment. Interim controls are consid-
ered completed when clearance is 

achieved in accordance with § 35.1340. 
Interim controls shall be completed no 
later than the following schedule: 

(1) In units occupied by families with 
children of less than 6 years of age and 
in common areas servicing those units, 
interim controls shall be completed no 
later than 90 days after the completion 
of the risk assessment. In units in 
which a child of less than 6 years of age 
moves in after the completion of the 
risk assessment, interim controls shall 
be completed no later than 90 days 
after the move-in. 

(2) In all other dwelling units, com-
mon areas, and the remaining portions 
of the residential property, interim 
controls shall be completed no later 
than 12 months after completion of the 
risk assessment for those units. 

(c) Ongoing lead-based paint mainte-
nance and reevaluation activities. Effec-
tive immediately after completion of 
the risk assessment required in 
§ 35.715(a), the owner shall incorporate 
ongoing lead-based paint maintenance 
and reevaluation into the regular 
building operations in accordance with 
§ 35.1355, unless all lead-based paint has 
been removed. If the reevaluation iden-
tifies new lead-based paint hazards, the 
owner shall conduct interim controls 
in accordance with § 35.1330. 

(d) Transitional requirements—(1) Ef-
fective date. The requirements of this 
paragraph shall apply effective Sep-
tember 15, 2000, and continuing until 
the applicable date specified in 
§ 35.715(a) (1) or (2) or until the owner 
conducts a risk assessment, whichever 
is first. 

(2) Definitions and other general re-
quirements that apply to this para-
graph are found in subpart B of this 
part. 

(3) Ongoing lead-based paint mainte-
nance. The owner shall incorporate on-
going lead-based paint maintenance ac-
tivities into regular building oper-
ations, in accordance with § 35.1355(a), 
except that clearance is not required. 

(4) Child with an environmental inter-
vention blood lead level. If a child of less 
than 6 years of age living in a dwelling 
unit covered by this paragraph has an 
environmental intervention blood lead 
level, the owner shall comply with the 
requirements of § 35.730. 
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§ 35.720 Multifamily properties receiv-
ing up to $5,000 per unit, and single 
family properties. 

Effective September 15, 2000, the re-
quirements of this section shall apply 
to a multifamily residential property 
that is receiving an average of up to 
and including $5,000 per assisted dwell-
ing unit annually in project-based as-
sistance and to a single family residen-
tial property that is receiving project- 
based assistance through the Section 8 
Moderate Rehabilitation program, the 
Project-Based Certificate program, or 
any other HUD program providing 
project-based assistance. 

(a) Activities at initial and periodic in-
spection—(1) Visual assessment. During 
the initial and periodic inspections, an 
inspector trained in visual assessment 
for deteriorated paint surfaces in ac-
cordance with procedures established 
by HUD shall conduct a visual assess-
ment of all painted surfaces in order to 
identify any deteriorated paint. 

(2) Paint stabilization. The owner shall 
stabilize each deteriorated paint sur-
face in accordance with § 35.1330(a) and 
§ 35.1330(b) before occupancy of a vacant 
dwelling unit or, where a unit is occu-
pied, within 30 days of notification of 
the results of the visual assessment. 
Paint stabilization is considered com-
plete when clearance is achieved in ac-
cordance with § 35.1340. 

(3) Notice. The owner shall provide a 
notice to occupants in accordance with 
§§ 35.125(b) (1) and (c) describing the re-
sults of the clearance examination. 

(b) Ongoing lead-based paint mainte-
nance activities. The owner shall incor-
porate ongoing lead-based paint main-
tenance activities into regular building 
operations in accordance with 
§ 35.1355(a), unless all lead-based paint 
has been removed. 

(c) Child with an environmental inter-
vention blood lead level. If a child of less 
than 6 years of age living in a dwelling 
unit covered by this section has an en-
vironmental intervention blood lead 
level, the owner shall comply with the 
requirements of § 35.730. 

§ 35.725 Section 8 Rent adjustments. 
HUD may, subject to the availability 

of appropriations for Section 8 contract 
amendments, on a project by project 
basis for projects receiving Section 8 

project-based assistance, provide ad-
justments to the maximum monthly 
rents to cover the costs of evaluation 
for and reduction of lead-based paint 
hazards, as defined in section 1004 of 
the Residential Lead-Based Paint Haz-
ard Reduction Act of 1992. 

§ 35.730 Child with an environmental 
intervention blood lead level. 

(a) Risk assessment. Within 15 days 
after being notified by a public health 
department or other medical health 
care provider that a child of less than 
6 years of age living in a dwelling unit 
to which this subpart applies has been 
identified as having an environmental 
intervention blood lead level, the 
owner shall complete a risk assessment 
of the dwelling unit in which the child 
lived at the time the blood was last 
sampled and of common areas servicing 
the dwelling unit. The risk assessment 
shall be conducted in accordance with 
35.1320(b) and is considered complete 
when the owner receives the risk as-
sessment report. The requirements of 
this paragraph apply regardless of 
whether the child is or is not still liv-
ing in the unit when the owner receives 
the notification of the environmental 
intervention blood lead level. The re-
quirements of this paragraph (a) shall 
not apply if the owner conducted a risk 
assessment of the unit and common 
areas servicing the unit between the 
date the child’s blood was last sampled 
and the date when the owner received 
the notification of the environmental 
intervention blood lead level. If a pub-
lic health department has already con-
ducted an evaluation of the dwelling 
unit, the requirements of this para-
graph shall not apply. 

(b) Verification. After receiving infor-
mation from a person who is not a 
medical health care provider that a 
child of less than 6 years of age living 
in a dwelling unit covered by this sub-
part may have an environmental inter-
vention blood lead level, the owner 
shall immediately verify the informa-
tion with the public health department 
or other medical health care provider. 
If that department or provider verifies 
that the child has an environmental 
intervention blood lead level, such 
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verification shall constitute notifica-
tion, and the owner shall take the ac-
tion required in paragraphs (a) and (c) 
of this section. 

(c) Hazard reduction. Within 30 days 
after receiving the report of the risk 
assessment conducted pursuant to 
paragraph (a) of this section or the 
evaluation from the public health de-
partment, the owner shall complete the 
reduction of identified lead-based paint 
hazards in accordance with § 35.1325 or 
§ 35.1330. Hazard reduction is considered 
complete when clearance is achieved in 
accordance with § 35.1340 and the clear-
ance report states that all lead-based 
paint hazards identified in the risk as-
sessment have been treated with in-
terim controls or abatement or the 
public health department certifies that 
the lead-based paint hazard reduction 
is complete. The requirements of this 
paragraph do not apply if the owner, 
between the date the child’s blood was 
last sampled and the date the owner re-
ceived the notification of the environ-
mental intervention blood lead level, 
already conducted a risk assessment of 
the unit and common areas servicing 
the unit and completed reduction of 
identified lead-based paint hazards. 

(d) Notice. If evaluation or hazard re-
duction is undertaken, each owner 
shall provide a notice to occupants in 
accordance with § 35.125. 

(e) Reporting requirement. The owner 
shall report the name and address of a 
child identified as having an environ-
mental intervention blood lead level to 
the public health department within 5 
working days of being so notified by 
any other medical health care profes-
sional. 

Subpart I—HUD-Owned and Mort-
gagee-in-Possession Multi-
family Property 

SOURCE: 64 FR 50211, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.800 Purpose and applicability. 
The purpose of this subpart I is to es-

tablish procedures to eliminate as far 
as practicable lead-based paint hazards 
in a HUD-owned multifamily residen-
tial property or a multifamily residen-
tial property for which HUD is identi-
fied as mortgagee-in-possession. The 

requirements of this subpart apply to 
any such property that is offered for 
sale or held or managed on or after 
September 15, 2000. 

§ 35.805 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.810 Notices and pamphlet. 
(a) Notices. When evaluation or haz-

ard reduction is undertaken, the De-
partment shall provide a notice to oc-
cupants in accordance with § 35.125. A 
visual assessment alone is not consid-
ered an evaluation for the purposes of 
this part. 

(b) Lead hazard information pamphlet. 
HUD shall provide the lead hazard in-
formation pamphlet in accordance with 
§ 35.130. 

[64 FR 50211, Sept. 15, 1999, as amended at 69 
FR 34272, June 21, 2004] 

§ 35.815 Evaluation. 
HUD shall conduct a risk assessment 

and a lead-based paint inspection in ac-
cordance with § 35.1320(a) and (b). For 
properties to which this subpart ap-
plies on September 15, 2000, the lead- 
based paint inspection and risk assess-
ment shall be conducted no later than 
December 15, 2000, or before publicly 
advertising the property for sale, 
whichever is sooner. For properties to 
which this subpart becomes applicable 
after September 15, 2000, the lead-based 
paint inspection and risk assessment 
shall be conducted no later than 90 
days after this subpart becomes appli-
cable or before publicly advertising the 
property for sale, whichever is sooner. 

§ 35.820 Interim controls. 
HUD shall conduct interim controls 

in accordance with § 35.1330 to treat the 
lead-based paint hazards identified in 
the evaluation conducted in accord-
ance with § 35.815. Interim controls are 
considered completed when clearance 
is achieved in accordance with § 35.1340. 
Interim controls of all lead-based paint 
hazards shall be completed no later 
than the following schedule: 

(a) In units occupied by families with 
children of less than 6 years of age and 
in common areas servicing those units, 
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interim controls shall be completed no 
later than 90 days after the completion 
of the risk assessment. In units in 
which a child of less than 6 years of age 
moves in after the completion of the 
risk assessment, interim controls shall 
be completed no later than 90 days 
after the move-in. 

(b) In all other dwelling units, com-
mon areas, and the remaining portions 
of the residential property, interim 
controls shall be completed no later 
than 12 months after completion of the 
risk assessment for those units. 

(c) If conveyance of the title by HUD 
at a sale of a HUD-owned property or a 
foreclosure sale caused by HUD when 
HUD is mortgagee-in-possession occurs 
before the schedule in paragraphs (a) 
and (b) of this section, HUD shall com-
plete interim controls before convey-
ance or foreclosure, or HUD shall be re-
sponsible for assuring that interim 
controls are carried out by the pur-
chaser. If interim controls are made a 
condition of sale, such controls shall be 
completed according to the following 
schedule: 

(1) In units occupied by families with 
children of less than 6 years of age and 
in common areas servicing those units, 
interim controls shall be completed no 
later than 90 days after the date of the 
closing of the sale. In units in which a 
child of less than 6 years of age moves 
in after the closing of the sale, interim 
controls shall be completed no later 
than 90 days after the move-in. 

(2) In all other dwelling units, in 
common areas servicing those units, 
and in the remaining portions of the 
residential property, interim controls 
shall be completed no later than 180 
days after the closing of the sale. 

§ 35.825 Ongoing lead-based paint 
maintenance and reevaluation. 

HUD shall incorporate ongoing lead- 
based paint maintenance and reevalua-
tion, in accordance with § 35.1355, into 
regular building operations if HUD re-
tains ownership of the residential prop-
erty for more than 12 months. 

§ 35.830 Child with an environmental 
intervention blood lead level. 

(a) Risk assessment. Within 15 days 
after being notified by a public health 
department or other medical health 

care provider that a child of less than 
6 years of age living in a multifamily 
dwelling unit owned by HUD (or where 
HUD is mortgagee-in-possession) has 
been identified as having an environ-
mental intervention blood lead level, 
HUD shall complete a risk assessment 
of the dwelling unit in which the child 
lived at the time the blood was last 
sampled and of common areas servicing 
the dwelling unit. The risk assessment 
shall be conducted in accordance with 
§ 35.1320(b) and is considered complete 
when HUD receives the risk assessment 
report. The requirements of this para-
graph apply regardless of whether the 
child is or is not still living in the unit 
when HUD receives the notification of 
the environmental intervention blood 
lead level. The requirements of this 
paragraph do not apply if HUD con-
ducted a risk assessment of the unit 
and common areas servicing the unit 
between the date the child’s blood was 
last sampled and the date when HUD 
received the notification of the envi-
ronmental intervention blood lead 
level. If a public health department has 
already conducted an evaluation of the 
dwelling unit, the requirements of this 
paragraph shall not apply. 

(b) Verification. After receiving infor-
mation from a person who is not a 
medical health care provider that a 
child of less than 6 years of age living 
in a multifamily dwelling unit owned 
by HUD (or where HUD is mortgagee- 
in-possession) may have an environ-
mental intervention blood lead level, 
HUD shall immediately verify the in-
formation with the public health de-
partment or other medical health care 
provider. If that department or pro-
vider verifies that the child has an en-
vironmental intervention blood lead 
level, such verification shall constitute 
notification, and HUD shall take the 
action required in paragraphs (a) and 
(c) of this section. 

(c) Hazard reduction. Within 30 days 
after receiving the report of the risk 
assessment conducted pursuant to 
paragraph (a) of this section or the 
evaluation from the public health de-
partment, HUD shall complete the re-
duction of lead-based paint hazards 
identified in the risk assessment in ac-
cordance with § 35.1325 or § 35.1330. Haz-
ard reduction is considered complete 
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when clearance is achieved in accord-
ance with § 35.1340 and the clearance re-
port states that all lead-based paint 
hazards identified in the risk assess-
ment have been treated with interim 
controls or abatement or the public 
health department certifies that the 
lead-based paint hazard reduction is 
complete. The requirements of this 
paragraph do not apply if HUD, be-
tween the date the child’s blood was 
last sampled and the date HUD re-
ceived the notification of the environ-
mental intervention blood lead level, 
conducted a risk assessment of the unit 
and common areas servicing the unit 
and completed reduction of identified 
lead-based paint hazards. 

(d) Reporting requirement. HUD shall 
report the name and address of a child 
identified as having an environmental 
intervention blood lead level to the 
public health department within 5 
working days of being so notified by 
any other health professional. 

(e) Closing. If the closing of a sale is 
scheduled during the period when HUD 
is responding to a case of a child with 
an environmental intervention blood 
lead level, HUD may arrange for the 
completion of the procedures required 
by § 35.830(a)–(d) by the purchaser with-
in a reasonable period of time. 

(f) Extensions. The Assistant Sec-
retary for Housing-Federal Housing 
Commissioner or designee may con-
sider and approve a request for an ex-
tension of deadlines established by this 
section for a lead-based paint inspec-
tion, risk assessment, hazard reduc-
tion, and reporting. Such a request 
may be considered, however, only dur-
ing the first six months during which 
HUD is owner or mortgagee-in-posses-
sion of a multifamily property. 

Subpart J—Rehabilitation 

SOURCE: 64 FR 50212, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.900 Purpose and applicability. 
(a) Purpose and applicability. (1) The 

purpose of this subpart J is to establish 
procedures to eliminate as far as prac-
ticable lead-based paint hazards in a 
residential property that receives Fed-
eral rehabilitation assistance under a 
program administered by HUD. Reha-

bilitation assistance does not include 
project-based rental assistance, reha-
bilitation mortgage insurance or as-
sistance to public housing. 

(2) The requirements of this subpart 
shall not apply to HOME funds which 
are committed to a specific project in 
accordance with § 92.2 of this title be-
fore September 15, 2000. Such projects 
shall be subject to the requirements of 
§ 92.355 of this title that were in effect 
at the time of project commitment or 
the requirements of this subpart. 

(3) For the purposes of the Indian 
Housing Block Grant program and the 
CDBG Entitlement program, the re-
quirements of this subpart shall apply 
to all residential rehabilitation activi-
ties (except those otherwise exempted) 
for which funds are first obligated on 
or after September 15, 2000. For the 
purposes of the State, HUD-Adminis-
tered Small Cities, and Insular Areas 
CDBG programs, the requirements of 
this subpart shall apply to all covered 
activities (except those otherwise ex-
empted) for which grant funding is 
awarded to the unit of local govern-
ment by the State or HUD, as applica-
ble, on or after September 15, 2000. For 
the purposes of the Emergency Shelter 
Grant Program (42 U.S.C. 11371–11378) 
and the formula grants awarded under 
the Housing Opportunities for Persons 
with AIDS Program (HOPWA) (42 
U.S.C. 12901 et. seq.), the requirements 
of this subpart shall apply to activities 
for which program funds are first obli-
gated on or after September 15, 2000. 

(4) For the purposes of competitively 
awarded grants under the HOPWA Pro-
gram and the Supportive Housing Pro-
gram (42 U.S.C. 11481–11389), the re-
quirements of this subpart shall apply 
to grants awarded under Notices of 
Funding Availability published on or 
after September 15, 2000. 

(5) For the purposes of the Indian 
CDBG program (§ 1003.607 of this title), 
the requirements of this subpart shall 
not apply to funds whose notice of 
funding availability is announced or 
funding letter is sent before September 
15, 2000. Such project grantees shall be 
subject to the regulations in effect at 
the time of announcement or funding 
letter. 

(b) The grantee or participating ju-
risdiction may assign to a subrecipient 
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or other entity the responsibilities set 
forth in this subpart. 

§ 35.905 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.910 Notices and pamphlet. 
(a) Notices. In cases where evaluation 

or hazard reduction or both are under-
taken as part of federally funded reha-
bilitation, the grantee or participating 
jurisdiction shall provide a notice to 
occupants in accordance with § 35.125. A 
visual assessment alone is not consid-
ered an evaluation for the purposes of 
this part. 

(b) Lead hazard information pamphlet. 
The grantee or participating jurisdic-
tion shall provide the lead hazard in-
formation pamphlet in accordance with 
§ 35.130. 

[69 FR 34272, June 21, 2004] 

§ 35.915 Calculating Federal rehabili-
tation assistance. 

(a) Applicability. This section applies 
to recipients of Federal rehabilitation 
assistance. 

(b) Rehabilitation assistance. (1) Lead- 
based paint requirements for rehabili-
tation fall into three categories that 
depend on the amount of Federal reha-
bilitation assistance provided. The 
three categories are: 

(i) Assistance of up to and including 
$5,000 per unit; 

(ii) Assistance of more than $5,000 per 
unit up to and including $25,000 per 
unit; and 

(iii) Assistance of more than $25,000 
per unit. 

(2) For purposes of implementing 
§§ 35.930 and 35.935, the amount of reha-
bilitation assistance is the lesser of 
two amounts: the average Federal as-
sistance per assisted dwelling unit and 
the average per unit hard costs of reha-
bilitation. Federal assistance includes 
all Federal funds assisting the project, 
regardless of the use of the funds. Fed-
eral funds being used for acquisition of 
the property are to be included as well 
as funds for construction, permits, fees, 
and other project costs. The hard costs 
of rehabilitation include all hard costs, 
regardless of source, except that the 

costs of lead-based paint hazard evalua-
tion and hazard reduction activities 
are not to be included. Costs of site 
preparation, occupant protection, relo-
cation, interim controls, abatement, 
clearance, and waste handling attrib-
utable to compliance with the require-
ments of this part are not to be in-
cluded in the hard costs of rehabilita-
tion. All other hard costs are to be in-
cluded, regardless of whether the 
source of funds is Federal or non-Fed-
eral, public or private. 

(c) Calculating rehabilitation assistance 
in properties with both assisted and unas-
sisted dwelling units. For a residential 
property that includes both federally 
assisted and non-assisted units, the re-
habilitation costs and Federal assist-
ance associated with non-assisted units 
are not included in the calculations of 
the average per unit hard costs of reha-
bilitation and the average Federal as-
sistance per unit. 

(1) The average per unit hard costs of 
rehabilitation for the assisted units is 
calculated using the following formula: 

Per Unit Hard Costs of Rehabilitation $ 
= (a/c) + (b/d) 

Where: 
a = Rehabilitation hard costs for all assisted 

units (not including common areas and ex-
terior surfaces) 

b = Rehabilitation hard costs for common 
areas and exterior painted surfaces 

c = Number of federally assisted units 
d = Total number of units 

(2) The average Federal assistance 
per assisted dwelling unit is calculated 
using the following formula: 

Per unit Federal assistance = e/c 

Where: 
e = Total Federal assistance for the project 
c = Number of federally assisted units 

[69 FR 34272, June 21, 2004] 

§ 35.920 [Reserved] 

§ 35.925 Examples of determining ap-
plicable requirements. 

The following examples illustrate 
how to determine whether the require-
ments of §§ 35.930(b), (c), or (d) apply to 
a dwelling unit receiving Federal reha-
bilitation assistance (dollar amounts 
are on a per unit basis): 

(a) If the total amount of Federal as-
sistance for a dwelling is $2,000, and the 
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hard costs of rehabilitation are $10,000, 
the lead-based paint requirements 
would be those described in § 35.930(b), 
because Federal rehabilitation assist-
ance is up to and including $5,000. 

(b) If the total amount of Federal as-
sistance for a dwelling unit is $6,000, 
and the hard costs of rehabilitation are 
$2,000, the lead-based paint require-
ments would be those described in 
§ 35.930(b). Although the total amount 
of Federal dollars is more than $5,000, 
only the $2,000 of that total can be ap-
plied to rehabilitation. Therefore, the 
Federal rehabilitation assistance is 
$2,000 which is not more than $5,000. 

(c) If the total amount of Federal as-
sistance for a unit is $6,000, and the 
hard costs of rehabilitation are $6,000, 
the lead-based paint requirements are 
those described in § 35.930(c), because 
the amount of Federal rehabilitation 
assistance is more than $5,000 but not 
more than $25,000. 

(d) If eight dwelling units in a resi-
dential property receive Federal reha-
bilitation assistance [symbol c in 
§ 35.915(c)(2)] out of a total of 10 dwell-
ing units [d], the total Federal assist-
ance for the rehabilitation project is 
$300,000 [e], the total hard costs of re-
habilitation for the dwelling units are 
$160,000 [a], and the total hard costs of 
rehabilitation for the common areas 
and exterior surfaces are $20,000 [b], 
then the lead-based paint requirements 
would be those described in § 35.930(c), 
because the level of Federal rehabilita-
tion assistance is $22,000, which is not 
greater than $25,000. This is calculated 
as follows: The total Federal assistance 
per assisted unit is $37,500 (e/c = 
$300,000/8), the per unit hard costs of re-
habilitation is $22,000 (a/c + b/d = 
$160,000/8 + $20,000/10), and the level of 
Federal rehabilitation assistance is the 
lesser of $37,500 and $22,000. 

[64 FR 50212, Sept. 15, 1999, as amended at 69 
FR 34272, June 21, 2004] 

§ 35.930 Evaluation and hazard reduc-
tion requirements. 

(a) Paint testing. The grantee or par-
ticipating jurisdiction shall either per-
form paint testing on the painted sur-
faces to be disturbed or replaced during 
rehabilitation activities, or presume 
that all these painted surfaces are 
coated with lead-based paint. 

(b) Residential property receiving an 
average of up to and including $5,000 per 
unit in Federal rehabilitation assistance. 
Each grantee or participating jurisdic-
tion shall: 

(1) Conduct paint testing or presume 
the presence of lead-based paint, in ac-
cordance with paragraph (a) of this sec-
tion. If paint testing indicates that the 
painted surfaces are not coated with 
lead-based paint, safe work practices 
and clearance are not required. 

(2) Implement safe work practices 
during rehabilitation work in accord-
ance with § 35.1350 and repair any paint 
that is disturbed. 

(3) After completion of any rehabili-
tation disturbing painted surfaces, per-
form a clearance examination of the 
worksite(s) in accordance with § 35.1340. 
Clearance is not required if rehabilita-
tion did not disturb painted surfaces of 
a total area more than that set forth in 
§ 35.1350(d). 

(c) Residential property receiving an av-
erage of more than $5,000 and up to and 
including $25,000 per unit in Federal reha-
bilitation assistance. Each grantee or 
participating jurisdiction shall: 

(1) Conduct paint testing or presume 
the presence of lead-based paint, in ac-
cordance with paragraph (a) of this sec-
tion. 

(2) Perform a risk assessment in the 
dwelling units receiving Federal assist-
ance, in common areas servicing those 
units, and exterior painted surfaces, in 
accordance with § 35.1320(b), before re-
habilitation begins. 

(3) Perform interim controls in ac-
cordance with § 35.1330 of all lead-based 
paint hazards identified pursuant to 
paragraphs (c)(1) and (c)(2) of this sec-
tion. 

(4) Implement safe work practices 
during rehabilitation work in accord-
ance with § 35.1350 and repair any paint 
that is disturbed and is known or pre-
sumed to be lead-based paint. 

(d) Residential property receiving an 
average of more than $25,000 per unit in 
Federal rehabilitation assistance. Each 
grantee or participating jurisdiction 
shall: 

(1) Conduct paint testing or presume 
the presence of lead-based paint in ac-
cordance with paragraph (a) of this sec-
tion. 
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(2) Perform a risk assessment in the 
dwelling units receiving Federal assist-
ance and in associated common areas 
and exterior painted surfaces in accord-
ance with § 35.1320(b) before rehabilita-
tion begins. 

(3) Abate all lead-based paint hazards 
identified by the paint testing or risk 
assessment conducted pursuant to 
paragraphs (d)(1) and (d)(2) of this sec-
tion, in accordance with § 35.1325, ex-
cept that interim controls are accept-
able on exterior surfaces that are not 
disturbed by rehabilitation and on 
paint-lead hazards that have an area 
smaller than the de minimis limits of 
§ 35.1350(d). If abatement of a paint-lead 
hazard is required, it is necessary to 
abate only the surface area with haz-
ardous conditions. 

(4) Implement safe work practices 
during rehabilitation work in accord-
ance with § 35.1350 and repair any paint 
that is disturbed and is known or pre-
sumed to be lead-based paint. 

[64 FR 50214, Sept. 15, 1999; 65 FR 3387, Jan. 
21, 2000, as amended at 69 FR 34273, June 21, 
2004] 

§ 35.935 Ongoing lead-based paint 
maintenance activities. 

In the case of a rental property re-
ceiving Federal rehabilitation assist-
ance under the HOME program, the 
grantee or participating jurisdiction 
shall require the property owner to in-
corporate ongoing lead-based paint 
maintenance activities in regular 
building operations, in accordance with 
§ 35.1355(a). 

[69 FR 34273, June 21, 2004] 

§ 35.940 Special requirements for insu-
lar areas. 

If a dwelling unit receiving Federal 
assistance under a program covered by 
this subpart is located in an insular 
area, the requirements of this section 
shall apply and the requirements of 
§ 35.930 shall not apply. All other sec-
tions of this subpart J shall apply. The 
insular area shall conduct the fol-
lowing activities for the dwelling unit, 
common areas servicing the dwelling 
unit, and the exterior surfaces of the 
building in which the dwelling unit is 
located: 

(a) Residential property receiving an 
average of up to and including $5,000 per 

unit in Federal rehabilitation assistance. 
(1) Implement safe work practices dur-
ing rehabilitation work in accordance 
with § 35.1350 and repair any paint that 
is disturbed by rehabilitation. 

(2) After completion of any rehabili-
tation disturbing painted surfaces, per-
form a clearance examination of the 
worksite(s) in accordance with § 35.1340. 
Clearance shall be achieved before resi-
dents are allowed to occupy the work-
site(s). Clearance is not required if re-
habilitation did not disturb painted 
surfaces of a total area more than that 
set forth in § 35.1350(b). 

(b) Residential property receiving an 
average of more than $5,000 per unit in 
Federal rehabilitation assistance. (1) Be-
fore beginning rehabilitation, perform 
a visual assessment of all painted sur-
faces in order to identify deteriorated 
paint. 

(2) Perform paint stabilization of 
each deteriorated paint surface and 
each painted surface being disturbed by 
rehabilitation, in accordance with 
§§ 35.1330(a) and (b). 

(3) After completion of all paint sta-
bilization, perform a clearance exam-
ination of the affected dwelling units 
and common areas in accordance with 
§ 35.1340. Clearance shall be achieved 
before residents are allowed to occupy 
rooms or spaces in which paint sta-
bilization has been performed. 

Subpart K—Acquisition, Leasing, 
Support Services, or Operation 

SOURCE: 64 FR 50214, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.1000 Purpose and applicability. 
(a) The purpose of this subpart K is 

to establish procedures to eliminate as 
far as practicable lead-based paint haz-
ards in a residential property that re-
ceives Federal assistance under certain 
HUD programs for acquisition, leasing, 
support services, or operation. Acquisi-
tion, leasing, support services, and op-
eration do not include mortgage insur-
ance, sale of federally-owned housing, 
project-based or tenant-based rental 
assistance, rehabilitation assistance, 
or assistance to public housing. For re-
quirements pertaining to those activi-
ties or types of assistance, see the ap-
plicable subpart of this part. 
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(b) The grantee or participating ju-
risdiction may assign to a subrecipient 
or other entity the responsibilities set 
forth in this subpart. 

(c)(1) The requirements of this sub-
part shall not apply to HOME funds 
which are committed to a specific 
project in accordance with § 92.2 of this 
title before September 15, 2000. Such 
projects shall be subject to the require-
ments of § 92.355 of this title that were 
in effect at the time of project commit-
ment, or the requirements of this sub-
part. 

(2) For purposes of the CDBG Entitle-
ment program and the Indian Housing 
Block Grant program, the require-
ments of this subpart shall apply to ac-
tivities (except those otherwise ex-
empted) for which funds are first obli-
gated on or after September 15, 2000. 
For the purposes of the State, HUD-Ad-
ministered Small Cities, and Insular 
Areas CDBG programs, the require-
ments of this subpart shall apply to all 
covered activities (except those other-
wise exempted) for which grant funding 
is awarded to the unit of local govern-
ment by the State or HUD, as applica-
ble, on or after September 15, 2000. For 
the purposes of the Emergency Shelter 
Grant Program (42 U.S.C. 11371–11378) 
and the formula grants awarded under 
the Housing Opportunities for Persons 
with AIDS Program (HOPWA) (42 
U.S.C. 12901 et. seq.), the requirements 
of this subpart shall apply to activities 
for which program funds are first obli-
gated on or after September 15, 2000. 

(3) For the purposes of competitively 
awarded grants under the HOPWA Pro-
gram and the Supportive Housing Pro-
gram (42 U.S.C. 11481–11389), the re-
quirements of this subpart shall apply 
to grants awarded under Notices of 
Funding Availability published on or 
after September 15, 2000. 

(4) For the purposes of the Indian 
CDBG program (§ 1003.607 of this title), 
the requirements of this subpart shall 
not apply to funds whose notice of 
funding availability is announced or 
funding letter is sent before September 
15, 2000. Such project grantees shall be 
subject to the regulations in effect at 
the time of announcement or funding 
letter. 

[64 FR 50213, Sept. 15, 1999; 65 FR 3387, Jan. 
21, 2000] 

§ 35.1005 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.1010 Notices and pamphlet. 

(a) Notice. In cases where evaluation 
or hazard reduction, including paint 
stabilization, is undertaken, each 
grantee or participating jurisdiction 
shall provide a notice to residents in 
accordance with § 35.125. A visual as-
sessment is not considered an evalua-
tion for purposes of this part. 

(b) Lead hazard information pamphlet. 
The grantee or participating jurisdic-
tion shall provide the lead hazard in-
formation pamphlet in accordance with 
§ 35.130. 

§ 35.1015 Visual assessment, paint sta-
bilization, and maintenance. 

If a dwelling unit receives Federal as-
sistance under a program covered by 
this subpart, each grantee or partici-
pating jurisdiction shall conduct the 
following activities for the dwelling 
unit, common areas servicing the 
dwelling unit, and the exterior surfaces 
of the building in which the dwelling 
unit is located: 

(a) A visual assessment of all painted 
surfaces in order to identify deterio-
rated paint; 

(b) Paint stabilization of each dete-
riorated paint surface, and clearance, 
in accordance with §§ 35.1330(a) and (b), 
before occupancy of a vacant dwelling 
unit or, where a unit is occupied, im-
mediately after receipt of Federal as-
sistance; and 

(c) The grantee or participating juris-
diction shall require the incorporation 
of ongoing lead-based paint mainte-
nance activities into regular building 
operations, in accordance with 
§ 35.1355(a), if the dwelling unit has a 
continuing, active financial relation-
ship with a Federal housing assistance 
program, except that mortgage insur-
ance or loan guarantees are not consid-
ered to constitute an active pro-
grammatic relationship for the pur-
poses of this part. 

(d) The grantee or participating ju-
risdiction shall provide a notice to oc-
cupants in accordance with 
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§§ 35.125(b)(1) and (c), describing the re-
sults of the clearance examination. 

[64 FR 50214, Sept. 15, 1999, as amended at 69 
FR 34273, June 21, 2004] 

§ 35.1020 Funding for evaluation and 
hazard reduction. 

The grantee or participating jurisdic-
tion shall determine whether the cost 
of evaluation and hazard reduction is 
to be borne by the owner/developer, the 
grantee or a combination of the owner/ 
developer and the grantee, based on 
program requirements and local pro-
gram design. 

Subpart L—Public Housing 
Programs 

SOURCE: 64 FR 50215, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.1100 Purpose and applicability. 
The purpose of this subpart L is to 

establish procedures to eliminate as far 
as practicable lead-based paint hazards 
in residential property assisted under 
the U.S. Housing Act of 1937 (42 U.S.C. 
1437 et seq.) but not including housing 
assisted under section 8 of the 1937 Act. 

§ 35.1105 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.1110 Notices and pamphlet. 
(a) Notice. In cases where evaluation 

or hazard reduction is undertaken, 
each public housing agency (PHA) shall 
provide a notice to residents in accord-
ance with § 35.125. A visual assessment 
alone is not considered an evaluation 
for purposes of this part. 

(b) Lead hazard information pamphlet. 
The PHA shall provide the lead hazard 
information pamphlet in accordance 
with § 35.130. 

[64 FR 50215, Sept. 15, 1999, as amended at 69 
FR 34273, June 21, 2004] 

§ 35.1115 Evaluation. 
(a) A lead-based paint inspection 

shall be conducted in all public housing 
unless a lead-based paint inspection 
that meets the conditions of § 35.165(a) 
has already been completed. If a lead- 

based paint inspection was conducted 
by a lead-based paint inspector who 
was not certified, the PHA shall review 
the quality of the inspection, in ac-
cordance with quality control proce-
dures established by HUD, to deter-
mine whether the lead-based paint in-
spection has been properly performed 
and the results are reliable. Lead-based 
paint inspections of all housing to 
which this subpart applies shall be 
completed no later than September 15, 
2000. Revisions or augmentations of 
prior inspections found to be of insuffi-
cient quality shall be completed no 
later than September 17, 2001. 

(b) If a lead-based paint inspection 
has found the presence of lead-based 
paint, or if no lead-based paint inspec-
tion has been conducted, the PHA shall 
conduct a risk assessment according to 
the following schedule, unless a risk 
assessment that meets the conditions 
of § 35.165(b) has already been com-
pleted: 

(1) Risk assessments shall be com-
pleted on or before March 15, 2001, in a 
multifamily residential property con-
structed before 1960. 

(2) Risk assessments shall be com-
pleted on or before March 15, 2002, in a 
multifamily residential property con-
structed after 1959 and before 1978. 

(c) A PHA that advertises a construc-
tion contract (including architecture/ 
engineering contracts) for bid or award 
or plans to start force account work 
shall not execute such contract until a 
lead-based paint inspection and, if re-
quired, a risk assessment, has taken 
place and any necessary abatement is 
included in the modernization budget, 
except for contracts solely for emer-
gency work in accordance with 
§ 35.115(a)(9). 

(d) The five-year funding request plan 
for CIAP and CGP shall be amended to 
include the schedule and funding for 
lead-based paint activities. 

§ 35.1120 Hazard reduction. 

(a) Each PHA shall, in accordance 
with § 35.1325, abate all lead-based paint 
and lead-based paint hazards identified 
in the evaluations conducted pursuant 
to § 35.1115. The PHA shall abate lead- 
based paint and lead-based paint haz-
ards in accordance with § 35.1325 during 
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the course of physical improvements 
conducted under the modernization. 

(b) In all housing where abatement of 
all lead-based paint and lead-based 
paint hazards required in paragraph (a) 
of this section has not yet occurred, 
each PHA shall conduct interim con-
trols, in accordance with § 35.1330, of 
the lead-based paint hazards identified 
in the most recent risk assessment. 

(1) Interim controls of dwelling units 
in which any child who is less than 6 
years of age resides and common areas 
servicing those dwelling units shall be 
completed within 90 days of the evalua-
tion under § 35.1330. If a unit becomes 
newly occupied by a family with a 
child of less than 6 years of age or such 
child moves into a unit, interim con-
trols shall be completed within 90 days 
after the new occupancy or move-in if 
they have not already been completed. 

(2) Interim controls in dwelling units 
not occupied by families with one or 
more children of less than 6 years of 
age, common areas servicing those 
units, and the remaining portions of 
the residential property shall be com-
pleted no later than 12 months after 
completion of the evaluation con-
ducted under § 35.1115. 

(c) The PHA shall incorporate ongo-
ing lead-based paint maintenance and 
reevaluation activities into regular 
building operations in accordance with 
§ 35.1355. In accordance with § 35.115(a) 
(6) and (7), this requirement does not 
apply to a development or part thereof 
if it is to be demolished or disposed of 
in accordance with disposition require-
ments in part 970 of this title, provided 
the dwelling unit will remain unoccu-
pied until demolition, or if it is not 
used and will not be used for human 
habitation. 

§ 35.1125 Evaluation and hazard re-
duction before acquisition and de-
velopment. 

(a) For each residential property con-
structed before 1978 and proposed to be 
acquired for a family project (whether 
or not it will need rehabilitation) a 
lead-based paint inspection and risk as-
sessment for lead-based paint hazards 
shall be conducted in accordance with 
§ 35.1320. 

(b) If lead-based paint is found in a 
residential property to be acquired, the 

cost of evaluation and abatement shall 
be considered when making the cost 
comparison to justify new construc-
tion, as well as when meeting max-
imum total development cost limita-
tions. 

(c) If lead-based paint is found, com-
pliance with this subpart is required, 
and abatement of lead-based paint and 
lead-based paint hazards shall be com-
pleted in accordance with § 35.1325 be-
fore occupancy. 

§ 35.1130 Child with an environmental 
intervention blood lead level. 

(a) Risk assessment. Within 15 days 
after being notified by a public health 
department or other medical health 
care provider that a child of less than 
6 years of age living in a public housing 
development has been identified as 
having an environmental intervention 
blood lead level, the PHA shall com-
plete a risk assessment of the dwelling 
unit in which the child lived at the 
time the blood was last sampled and of 
common areas servicing the dwelling 
unit, the provisions of § 35.1115(b) not-
withstanding. The risk assessment 
shall be conducted in accordance with 
§ 35.1320(b) and is considered complete 
when the PHA receives the risk assess-
ment report. The requirements of this 
paragraph apply regardless of whether 
the child is or is not still living in the 
unit when the PHA receives the notifi-
cation of the environmental interven-
tion blood lead level. The requirements 
of this paragraph shall not apply if the 
PHA conducted a risk assessment of 
the unit and common areas servicing 
the unit between the date the child’s 
blood was last sampled and the date 
when the PHA received the notification 
of the environmental intervention 
blood lead level. If the public health 
department has already conducted an 
evaluation of the dwelling unit, the re-
quirements of this paragraph shall not 
apply. 

(b) Verification. After receiving infor-
mation from a person who is not a 
medical health care provider that a 
child of less than 6 years of age living 
in a public housing development may 
have an environmental intervention 
blood lead level, the PHA shall imme-
diately verify the information with the 
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public health department or other med-
ical health care provider. If that de-
partment or provider verifies that the 
child has an environmental interven-
tion blood lead level, such verification 
shall constitute notification, and the 
housing agency shall take the action 
required in paragraphs (a) and (c) of 
this section. 

(c) Hazard reduction. Within 30 days 
after receiving the report of the risk 
assessment conducted pursuant to 
paragraph (a) of this section or the 
evaluation from the public health de-
partment, the PHA shall complete the 
reduction of lead-based paint hazards 
identified in the risk assessment in ac-
cordance with § 35.1325 or § 35.1330. Haz-
ard reduction is considered complete 
when clearance is achieved in accord-
ance with § 35.1340 and the clearance re-
port states that all lead-based paint 
hazards identified in the risk assess-
ment have been treated with interim 
controls or abatement or the local or 
State health department certifies that 
lead-based paint hazard reduction is 
complete. The requirements of this 
paragraph do not apply if the PHA, be-
tween the date the child’s blood was 
last sampled and the date the owner re-
ceived the notification of the environ-
mental intervention blood lead level, 
already conducted a risk assessment of 
the unit and common areas servicing 
the unit and completed reduction of 
identified lead-based paint hazards. 

(d) Notice of evaluation and hazard re-
duction. The PHA shall notify building 
residents of any evaluation or hazard 
reduction activities in accordance with 
§ 35.125. 

(e) Reporting requirement. The PHA 
shall report the name and address of a 
child identified as having an environ-
mental intervention blood lead level to 
the public health department within 5 
working days of being so notified by 
any other medical health care profes-
sional. The PHA shall also report each 
known case of a child with an environ-
mental intervention blood lead level to 
the HUD field office. 

(f) Other units in building. If the risk 
assessment conducted pursuant to 
paragraph (a) of this section identifies 
lead-based paint hazards and previous 
evaluations of the building conducted 
pursuant to § 35.1320 did not identify 

lead-based paint or lead-based paint 
hazards, the PHA shall conduct a risk 
assessment of other units of the build-
ing in accordance with § 35.1320(b) and 
shall conduct interim controls of iden-
tified hazards in accordance with the 
schedule provided in § 35.1120(c). 

§ 35.1135 Eligible costs. 

A PHA may use financial assistance 
received under the modernization pro-
gram (CIAP or CGP) for the notice, 
evaluation and reduction of lead-based 
paint hazards in accordance with 
§ 968.112 of this title. Eligible costs in-
clude: 

(a) Evaluation and insurance costs. 
Evaluation and hazard reduction ac-
tivities, and costs for insurance cov-
erage associated with these activities. 

(b) Planning costs. Planning costs are 
costs that are incurred before HUD ap-
proval of the CGP or CIAP application 
and that are related to developing the 
CIAP application or carrying out eligi-
ble modernization planning, such as 
planning for abatement, detailed de-
sign work, preparation of solicitations, 
and evaluation. Planning costs may be 
funded as a single work item. Planning 
costs shall not exceed 5 percent of the 
CIAP funds available to a HUD Field 
Office in a particular fiscal year. 

(c) Architectural/engineering and con-
sultant fees. Eligible costs include fees 
for planning, identification of needs, 
detailed design work, preparation of 
construction and bid documents and 
other required documents, evaluation, 
planning and design for abatement, and 
inspection of work in progress. 

(d) Environmental intervention blood 
lead level response costs. The PHA may 
use its operating reserves and, when 
necessary, may request reimbursement 
from the current fiscal year CIAP 
funds, or request the reprogramming of 
previously approved CIAP funds to 
cover the costs of evaluation and haz-
ard reduction. 

§ 35.1140 Insurance coverage. 

For the requirements concerning the 
obligation of a PHA to obtain reason-
able insurance coverage with respect to 
the hazards associated with evaluation 
and hazard reduction activities, see 
§ 965.215 of this title. 
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Subpart M—Tenant-Based Rental 
Assistance 

SOURCE: 64 FR 50216, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.1200 Purpose and applicability. 
(a) Purpose. The purpose of this sub-

part M is to establish procedures to 
eliminate as far as practicable lead- 
based paint hazards in housing occu-
pied by families receiving tenant-based 
rental assistance. Such assistance in-
cludes tenant-based rental assistance 
under the Section 8 certificate pro-
gram, the Section 8 voucher program, 
the HOME program, the Shelter Plus 
Care program, the Housing Opportuni-
ties for Persons With AIDS (HOPWA) 
program, and the Indian Housing Block 
Grant program. Tenant-based rental as-
sistance means rental assistance that is 
not attached to the structure. 

(b) Applicability. (1) This subpart ap-
plies only to dwelling units occupied or 
to be occupied by families or house-
holds that have one or more children of 
less than 6 years of age, common areas 
servicing such dwelling units, and exte-
rior painted surfaces associated with 
such dwelling units or common areas. 
Common areas servicing a dwelling 
unit include those areas through which 
residents pass to gain access to the 
unit and other areas frequented by 
resident children of less than 6 years of 
age, including on-site play areas and 
child care facilities. 

(2) For the purposes of the Section 8 
tenant-based certificate program and 
the Section 8 voucher program: 

(i) The requirements of this subpart 
are applicable where an initial or peri-
odic inspection occurs on or after Sep-
tember 15, 2000; and 

(ii) The PHA shall be the designated 
party. 

(3) For the purposes of formula 
grants awarded under the Housing Op-
portunities for Persons with AIDS Pro-
gram (HOPWA) (42 U.S.C. 12901 et seq.): 

(i) The requirements of this subpart 
shall apply to activities for which pro-
gram funds are first obligated on or 
after September 15, 2000; and 

(ii) The grantee shall be the des-
ignated party. 

(4) For the purposes of competitively 
awarded grants under the HOPWA Pro-

gram and the Shelter Plus Care pro-
gram (42 U.S.C. 11402–11407) tenant- 
based rental assistance component: 

(i) The requirements of this subpart 
shall apply to grants awarded pursuant 
to Notices of Funding Availability pub-
lished on or after September 15, 2000; 
and 

(ii) The grantee shall be the des-
ignated party. 

(5) For the purposes of the HOME 
program: 

(i) The requirements of this subpart 
shall not apply to funds which are com-
mitted in accordance with § 92.2 of this 
title before September 15, 2000; and 

(ii) The participating jurisdiction 
shall be the designated party. 

(6) For the purposes of the Indian 
Housing Block Grant program: 

(i) The requirements of this subpart 
shall apply to activities for which 
funds are first obligated on or after 
September 15, 2000; and 

(ii) The IHBG recipient shall be the 
designated party. 

(7) The housing agency, grantee, par-
ticipating jurisdiction, or IHBG recipi-
ent may assign to a subrecipient or 
other entity the responsibilities of the 
designated party in this subpart. 

[64 FR 50216, Sept. 15, 1999; 65 FR 3387, Jan. 
21, 2000] 

§ 35.1205 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.1210 Notices and pamphlet. 

(a) Notice. In cases where evaluation 
or paint stabilization is undertaken, 
the owner shall provide a notice to 
residents in accordance with § 35.125. A 
visual assessment alone is not consid-
ered an evaluation for purposes of this 
part. 

(b) Lead hazard information pamphlet. 
The owner shall provide the lead haz-
ard information pamphlet in accord-
ance with § 35.130. 

[64 FR 50216, Sept. 15, 1999, as amended at 69 
FR 34273, June 21, 2004] 
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§ 35.1215 Activities at initial and peri-
odic inspection. 

(a) (1) During the initial and periodic 
inspections, an inspector acting on be-
half of the designated party and 
trained in visual assessment for dete-
riorated paint surfaces in accordance 
with procedures established by HUD 
shall conduct a visual assessment of all 
painted surfaces in order to identify 
any deteriorated paint. 

(2) For tenant-based rental assistance 
provided under the HOME program, 
visual assessment shall be conducted as 
part of the initial and periodic inspec-
tions required under § 92.209(i) of this 
title. 

(b) The owner shall stabilize each de-
teriorated paint surface in accordance 
with §§ 35.1330(a) and (b) before com-
mencement of assisted occupancy. If 
assisted occupancy has commenced 
prior to a periodic inspection, such 
paint stabilization must be completed 
within 30 days of notification of the 
owner of the results of the visual as-
sessment. Paint stabilization is consid-
ered complete when clearance is 
achieved in accordance with § 35.1340. If 
the owner does not complete the haz-
ard reduction required by this section, 
the dwelling unit is in violation of 
Housing Quality Standards (HQS) until 
the hazard reduction is completed or 
the unit is no longer covered by this 
subpart because the unit is no longer 
under a housing assistance payment 
(HAP) contract with the housing agen-
cy. 

(c) The owner shall provide a notice 
to occupants in accordance with 
§ 35.125(b)(1) and (c) describing the re-
sults of the clearance examination. 

(d) The designated party may grant 
the owner an extension of time to com-
plete paint stabilization and clearance 
for reasonable cause, but such an ex-
tension shall not extend beyond 90 days 
after the date of notification to the 
owner of the results of the visual as-
sessment. 

[64 FR 50216, Sept. 15, 1999, as amended at 69 
FR 34273, June 21, 2004] 

§ 35.1220 Ongoing lead-based paint 
maintenance activities. 

Notwithstanding the designation of 
the PHA, grantee, participating juris-
diction, or Indian Housing Block Grant 

(IHBG) recipient as the designated 
party for this subpart, the owner shall 
incorporate ongoing lead-based paint 
maintenance activities into regular 
building operations in accordance with 
§ 35.1355(a). 

[69 FR 34273, June 21, 2004] 

§ 35.1225 Child with an environmental 
intervention blood lead level. 

(a) Within 15 days after being notified 
by a public health department or other 
medical health care provider that a 
child of less than 6 years of age living 
in an assisted dwelling unit has been 
identified as having an environmental 
intervention blood lead level, the des-
ignated party shall complete a risk as-
sessment of the dwelling unit in which 
the child lived at the time the blood 
was last sampled and of the common 
areas servicing the dwelling unit. The 
risk assessment shall be conducted in 
accordance with § 35.1320(b). When the 
risk assessment is complete, the des-
ignated party shall immediately pro-
vide the report of the risk assessment 
to the owner of the dwelling unit. If 
the child identified as having an envi-
ronmental intervention blood lead 
level is no longer living in the unit 
when the designated party receives no-
tification from the public health de-
partment or other medical health care 
provider, but another household receiv-
ing tenant-based rental assistance is 
living in the unit or is planning to live 
there, the requirements of this section 
apply just as they do if the child still 
lives in the unit. If a public health de-
partment has already conducted an 
evaluation of the dwelling unit, or the 
designated party conducted a risk as-
sessment of the unit and common areas 
servicing the unit between the date the 
child’s blood was last sampled and the 
date when the designated party re-
ceived the notification of the environ-
mental intervention blood lead level, 
the requirements of this paragraph 
shall not apply. 

(b) Verification. After receiving infor-
mation from a source other than a pub-
lic health department or other medical 
health care provider that a child of less 
than 6 years of age living in an assisted 
dwelling unit may have an environ-
mental intervention blood lead level, 
the designated party shall immediately 
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verify the information with a public 
health department or other medical 
health care provider. If that depart-
ment or provider verifies that the child 
has an environmental intervention 
blood lead level, such verification shall 
constitute notification to the des-
ignated party as provided in paragraph 
(a) of this section, and the designated 
party shall take the action required in 
paragraphs (a) and (c) of this section. 

(c) Hazard reduction. Within 30 days 
after receiving the risk assessment re-
port from the designated party or the 
evaluation from the public health de-
partment, the owner shall complete the 
reduction of identified lead-based paint 
hazards in accordance with § 35.1325 or 
§ 35.1330. Hazard reduction is considered 
complete when clearance is achieved in 
accordance with § 35.1340 and the clear-
ance report states that all lead-based 
paint hazards identified in the risk as-
sessment have been treated with in-
terim controls or abatement or when 
the public health department certifies 
that the lead-based paint hazard reduc-
tion is complete. If the owner does not 
complete the hazard reduction required 
by this section, the dwelling unit is in 
violation of Housing Quality Standards 
(HQS). 

(d) Notice of evaluation and hazard re-
duction. The owner shall notify build-
ing residents of any evaluation or haz-
ard reduction activities in accordance 
with § 35.125. 

(e) Reporting requirement. The des-
ignated party shall report the name 
and address of a child identified as hav-
ing an environmental intervention 
blood lead level to the public health de-
partment within 5 working days of 
being so notified by any other medical 
health care professional. 

(f) Data collection and record keeping 
responsibilities. At least quarterly, the 
designated party shall attempt to ob-
tain from the public health depart-
ment(s) with area(s) of jurisdiction 
similar to that of the designated party 
the names and/or addresses of children 
of less than 6 years of age with an iden-
tified environmental intervention 
blood lead level. At least quarterly, the 
designated party shall also report an 
updated list of the addresses of units 
receiving assistance under a tenant- 
based rental assistance program to the 

same public health department(s), ex-
cept that the report(s) to the public 
health department(s) is not required if 
the health department states that it 
does not wish to receive such report. If 
it obtains names and addresses of envi-
ronmental intervention blood lead 
level children from the public health 
department(s), the designated party 
shall match information on cases of en-
vironmental intervention blood lead 
levels with the names and addresses of 
families receiving tenant-based rental 
assistance, unless the public health de-
partment performs such a matching 
procedure. If a match occurs, the des-
ignated party shall carry out the re-
quirements of this section. 

Subparts N–Q [Reserved] 

Subpart R—Methods and Stand-
ards for Lead-Paint Hazard 
Evaluation and Hazard Re-
duction Activities 

SOURCE: 64 FR 50218, Sept. 15, 1999, unless 
otherwise noted. 

§ 35.1300 Purpose and applicability. 
The purpose of this subpart R is to 

provide standards and methods for 
evaluation and hazard reduction activi-
ties required in subparts B, C, D, and F 
through M of this part. 

§ 35.1305 Definitions and other general 
requirements. 

Definitions and other general re-
quirements that apply to this subpart 
are found in subpart B of this part. 

§ 35.1310 References. 
Further guidance information re-

garding evaluation and hazard reduc-
tion activities described in this subpart 
is found in the following: 

(a) The HUD Guidelines for the Eval-
uation and Control of Lead-Based 
Paint Hazards in Housing (Guidelines); 

(b) The EPA Guidance on Residential 
Lead-Based Paint, Lead-Contaminated 
Dust, and Lead Contaminated Soil; 

(c) Guidance, methods or protocols 
issued by States and Indian tribes that 
have been authorized by EPA under 40 
CFR 745.324 to administer and enforce 
lead-based paint programs. 
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§ 35.1315 Collection and laboratory 
analysis of samples. 

All paint chip, dust, or soil samples 
shall be collected and analyzed in ac-
cordance with standards established ei-
ther by a State or Indian tribe under a 
program authorized by EPA in accord-
ance with 40 CFR part 745, subpart Q, 
or by the EPA in accordance with 40 
CFR 745.227, and as further provided in 
this subpart. 

§ 35.1320 Lead-based paint inspections, 
paint testing, risk assessments, 
lead-hazard screens, and reevalua-
tions. 

(a) Lead-based paint inspections and 
paint testing. Lead-based paint inspec-
tions shall be performed in accordance 
with methods and standards estab-
lished either by a State or Tribal pro-
gram authorized by the EPA under 40 
CFR 745.324, or by the EPA at 40 CFR 
745.227(b) and (h). Paint testing to de-
termine the presence or absence of 
lead-based paint on deteriorated paint 
surfaces or surfaces to be disturbed or 
replaced shall be performed by a cer-
tified lead-based paint inspector or risk 
assessor. 

(b) Risk assessments, lead-hazard 
screens and reevaluations. (1) Risk as-
sessments and lead-hazard screens 
shall be performed in accordance with 
methods and standards established ei-
ther by a state or tribal program au-
thorized by the EPA, or by the EPA at 
40 CFR 745.227(c), (d), and (h) and para-
graph (b)(2) of this section. Reevalua-
tions shall be performed by a certified 
risk assessor in accordance with 
§ 35.1355(b) and paragraph (b)(2) of this 
section. 

(2) Risk assessors shall use standards 
for determining dust-lead hazards and 
soil-lead hazards that are at least as 
protective as those promulgated by the 
EPA at 40 CFR 745.227(h) or, if such 
standards are not in effect, the fol-
lowing levels for dust or soil: 

(i) Dust. A dust-lead hazard is surface 
dust that contains a mass-per-area con-
centration (loading) of lead, based on 
wipe samples, equal to or exceeding the 
applicable level in the following table: 

DUST LEAD STANDARDS 

Evaluation 
method 

Surface 

Floors, μg/ 
ft 2 

(mg/m 2) 

Interior 
window 

sills, μg/ft 2 
(mg/m 2) 

Window 
troughs, 

μg/ft 2 (mg/m 2) 

Risk Assess-
ment.

40 (0.43) 250 (2.7) Not Applicable. 

Lead Hazard 
Screen.

25 (0.27) 125 (1.4) Not Applicable. 

Reevaluation .... 40 (0.43) 250 (2.7) Not Applicable. 
Clearance ........ 40 (0.43) 250 (2.7) 400 (4.3). 

Note 1: ‘‘Floors’’ includes carpeted and uncarpeted interior 
floors. 

Note 2: A dust-lead hazard is present or clearance fails 
when the weighted arithmetic mean lead loading for all single- 
surface or composite samples is equal to or greater than the 
applicable standard. For composite samples of two to four 
subsamples, the standard is determined by dividing the stand-
ard in the table by one half the number of subsamples. See 
EPA regulations at 40 CFR 745.63 and 745.227(h)(3)(i). 

(ii) Soil. (A) A soil-lead hazard for 
play areas frequented by children 
under six years of age is bare soil with 
lead equal to or exceeding 400 parts per 
million (micrograms per gram). 

(B) For the rest of the yard, a soil- 
lead hazard is bare soil that totals 
more than 9 square feet (0.8 square me-
ters) per property with lead equal to or 
exceeding an average of 1,200 parts per 
million (micrograms per gram). 

(3) Lead-hazard screens shall be per-
formed in accordance with the methods 
and standards established either by a 
state or Tribal program authorized by 
the EPA, or by the EPA at 40 CFR 
745.227(c), and paragraphs (b)(1) and 
(b)(2) of this section. If the lead-hazard 
screen indicates the need for a follow- 
up risk assessment (e.g., if dust-lead 
measurements exceed the levels estab-
lished for lead-hazard screens in para-
graph (b)(2)(i) of this section), a risk 
assessment shall be conducted in ac-
cordance with paragraphs (b)(1) and 
(b)(2) of this section. Dust, soil, and 
paint samples collected for the lead- 
hazard screen may be used in the risk 
assessment. If the lead hazard screen 
does not indicate the need for a follow- 
up risk assessment, no further risk as-
sessment is required. 

(c) It is strongly recommended, but 
not required, that lead-based paint in-
spectors, risk assessors, and sampling 
technicians provide a plain-language 
summary of the results suitable for 
posting or distribution to occupants in 
compliance with § 35.125. 

[69 FR 34273, June 21, 2004] 
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§ 35.1325 Abatement. 
Abatement shall be performed in ac-

cordance with methods and standards 
established either by a State or Indian 
tribe under a program authorized by 
EPA, or by EPA at 40 CFR 745.227(e), 
and shall be completed by achieving 
clearance in accordance with § 35.1340. 
If encapsulation or enclosure is used as 
a method of abatement, ongoing lead- 
based paint maintenance activities 
shall be performed as required by the 
applicable subpart of this part in ac-
cordance with § 35.1355. Abatement of 
an intact, factory-applied prime coat-
ing on metal surfaces is not required 
unless the surface is a friction surface. 

§ 35.1330 Interim controls. 
Interim controls of lead-based paint 

hazards identified in a risk assessment 
shall be conducted in accordance with 
the provisions of this section. Interim 
control measures include paint sta-
bilization of deteriorated paint, treat-
ments for friction and impact surfaces 
where levels of lead dust are above the 
levels specified in § 35.1320, dust con-
trol, and lead-contaminated soil con-
trol. As provided by § 35.155, interim 
controls may be performed in combina-
tion with, or be replaced by, abatement 
methods. 

(a) General requirements. (1) Only 
those interim control methods identi-
fied as acceptable methods in a current 
risk assessment report shall be used to 
control identified hazards, except that, 
if only paint stabilization is required in 
accordance with subparts F, H, K or M 
of this part, it shall not be necessary to 
have conducted a risk assessment. 

(2) Occupants of dwelling units where 
interim controls are being performed 
shall be protected during the course of 
the work in accordance with § 35.1345. 

(3) Clearance testing shall be per-
formed at the conclusion of interim 
control activities in accordance with 
§ 35.1340. 

(4) A person performing interim con-
trols must be trained in accordance 
with the hazard communication stand-
ard for the construction industry 
issued by the Occupational Safety and 
Health Administration of the U.S. De-
partment of Labor at 29 CFR 1926.59, 
and either be supervised by an indi-
vidual certified as a lead-based paint 

abatement supervisor or have com-
pleted successfully one of the following 
lead-safe work practices courses, ex-
cept that this supervision or lead-safe 
work practices training requirement 
does not apply to work that disturbs 
painted surfaces less than the de mini-
mis limits of § 35.1350(d): 

(i) A lead-based paint abatement su-
pervisor course accredited in accord-
ance with 40 CFR 745.225; 

(ii) A lead-based paint abatement 
worker course accredited in accordance 
with 40 CFR 745.225; or 

(iii) Another course approved by HUD 
for this purpose after consultation with 
the EPA. A current list of approved 
courses is available on the Internet at 
http://www.hud.gov/offices/lead, or by 
mail or fax from the HUD Office of 
Healthy Homes and Lead Hazard Con-
trol at (202) 755–1785, extension 104 (this 
is not a toll-free number). Persons with 
hearing or speech impediments may ac-
cess the above telephone number via 
phone or TTY by calling the toll-free 
Federal Information Relay Service at 
(800) 877–8339. 

(iv) ‘‘The Remodeler’s and Ren-
ovator’s Lead-Based Paint Training 
Program,’’ prepared by HUD and the 
National Association of the Remod-
eling Industry; or 

(v) Another course approved by HUD 
for this purpose after consultation with 
EPA. 

(b) Paint stabilization. (1) Interim con-
trol treatments used to stabilize dete-
riorated lead-based paint shall be per-
formed in accordance with the require-
ments of this section. Interim control 
treatments of intact, factory applied 
prime coatings on metal surfaces are 
not required. Finish coatings on such 
surfaces shall be treated by interim 
controls if those coatings contain lead- 
based paint. 

(2) Any physical defect in the sub-
strate of a painted surface or compo-
nent that is causing deterioration of 
the surface or component shall be re-
paired before treating the surface or 
component. Examples of defective sub-
strate conditions include dry-rot, rust, 
moisture-related defects, crumbling 
plaster, and missing siding or other 
components that are not securely fas-
tened. 
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(3) Before applying new paint, all 
loose paint and other loose material 
shall be removed from the surface to be 
treated. Acceptable methods for pre-
paring the surface to be treated include 
wet scraping, wet sanding, and power 
sanding performed in conjunction with 
a HEPA filtered local exhaust attach-
ment operated according to the manu-
facturer’s instructions. 

(4) Dry sanding or dry scraping is 
permitted only in accordance with 
§ 35.140(e) (i.e., for electrical safety rea-
sons or for specified minor amounts of 
work). 

(5) Paint stabilization shall include 
the application of a new protective 
coating or paint. The surface substrate 
shall be dry and protected from future 
moisture damage before applying a new 
protective coating or paint. All protec-
tive coatings and paints shall be ap-
plied in accordance with the manufac-
turer’s recommendations. 

(6) Paint stabilization shall incor-
porate the use of safe work practices in 
accordance with § 35.1350. 

(c) Friction and impact surfaces. (1) 
Friction surfaces are required to be 
treated only if: 

(i) Lead dust levels on the nearest 
horizontal surface underneath the fric-
tion surface (e.g., the window sill, win-
dow trough, or floor) are equal to or 
greater than the standards specified in 
35.1320(b); 

(ii) There is evidence that the paint 
surface is subject to abrasion; and 

(iii) Lead-based paint is known or 
presumed to be present on the friction 
surface. 

(2) Impact surfaces are required to be 
treated only if: 

(i) Paint on an impact surface is 
damaged or otherwise deteriorated; 

(ii) The damaged paint is caused by 
impact from a related building compo-
nent (such as a door knob that knocks 
into a wall, or a door that knocks 
against its door frame); and 

(iii) Lead-based paint is known or 
presumed to be present on the impact 
surface. 

(3) Examples of building components 
that may contain friction or impact 
surfaces include the following: 

(i) Window systems; 
(ii) Doors; 
(iii) Stair treads and risers; 

(iv) Baseboards; 
(v) Drawers and cabinets; and 
(vi) Porches, decks, interior floors, 

and any other painted surfaces that are 
abraded, rubbed, or impacted. 

(4) Interim control treatments for 
friction surfaces shall eliminate fric-
tion points or treat the friction surface 
so that paint is not subject to abrasion. 
Examples of acceptable treatments in-
clude rehanging and/or planing doors so 
that the door does not rub against the 
door frame, and installing window 
channel guides that reduce or elimi-
nate abrasion of painted surfaces. 
Paint on stair treads and floors shall 
be protected with a durable cover or 
coating that will prevent abrasion of 
the painted surfaces. Examples of ac-
ceptable materials include carpeting, 
tile, and sheet flooring. 

(5) Interim control treatments for 
impact surfaces shall protect the paint 
from impact. Examples of acceptable 
treatments include treatments that 
eliminate impact with the paint sur-
face, such as a door stop to prevent a 
door from striking a wall or baseboard. 

(6) Interim control for impact or fric-
tion surfaces does not include covering 
such a surface with a coating or other 
treatment, such as painting over the 
surface, that does not protect lead- 
based paint from impact or abrasion. 

(d) Chewable surfaces. (1) Chewable 
surfaces are required to be treated only 
if there is evidence of teeth marks, in-
dicating that a child of less than six 
years of age has chewed on the painted 
surface, and lead-based paint is known 
or presumed to be present on the sur-
face. 

(2) Interim control treatments for 
chewable surfaces shall make the lead- 
based paint inaccessible for chewing by 
children of less than 6 years of age. Ex-
amples include enclosures or coatings 
that cannot be penetrated by the teeth 
of such children. 

(e) Dust-lead hazard control. (1) In-
terim control treatments used to con-
trol dust-lead hazards shall be per-
formed in accordance with the require-
ments of this section. Additional infor-
mation on dust removal is found in the 
HUD Guidelines, particularly Chapter 
11 (see § 35.1310). 
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(2) Dust control shall involve a thor-
ough cleaning of all horizontal sur-
faces, such as interior window sills, 
window troughs, floors, and stairs, but 
excluding ceilings. All horizontal sur-
faces, such as floors, stairs, window 
sills and window troughs, that are 
rough, pitted, or porous shall be cov-
ered with a smooth, cleanable covering 
or coating, such as metal coil stock, 
plastic, polyurethane, or linoleum. 

(3) Surfaces covered by a rug or car-
peting shall be cleaned as follows: 

(i) The floor surface under a rug or 
carpeting shall be cleaned where fea-
sible, including upon removal of the 
rug or carpeting, with a HEPA vacuum 
or other method of equivalent efficacy. 

(ii) An unattached rug or an attached 
carpet that is to be removed, and pad-
ding associated with such rug or car-
pet, located in an area of the dwelling 
unit with dust-lead hazards on the 
floor, shall be thoroughly vacuumed 
with a HEPA vacuum or other method 
of equivalent efficacy. Protective 
measures shall be used to prevent the 
spread of dust during removal of a rug, 
carpet or padding from the dwelling. 
For example, it shall be misted to re-
duce dust generation during removal. 
The item(s) being removed shall be 
wrapped or otherwise sealed before re-
moval from the worksite. 

(iii) An attached carpet located in an 
area of the dwelling unit with dust-lead 
hazards on the floor shall be thor-
oughly vacuumed with a HEPA vacuum 
or other method of equivalent efficacy 
if it is not to be removed. 

(f) Soil-lead hazards. (1) Interim con-
trol treatments used to control soil- 
lead hazards shall be performed in ac-
cordance with this section. 

(2) Soil with a lead concentration 
equal to or greater than 5,000 μg/g of 
lead shall be abated in accordance with 
40 CFR 745.227(e). 

(3) Acceptable interim control meth-
ods for soil lead are impermanent sur-
face coverings and land use controls. 

(i) Impermanent surface coverings 
may be used to treat lead-contami-
nated soil if applied in accordance with 
the following requirements. Examples 
of acceptable impermanent coverings 
include gravel, bark, sod, and artificial 
turf. 

(A) Impermanent surface coverings 
selected shall be designed to withstand 
the reasonably-expected traffic. For ex-
ample, if the area to be treated is heav-
ily traveled, neither grass or sod shall 
be used. 

(B) When loose impermanent surface 
coverings such as bark or gravel are 
used, they shall be applied in a thick-
ness not less than six inches deep. 

(C) The impermanent surface cov-
ering material shall not contain more 
than 400 μg/g of lead. 

(D) Adequate controls to prevent ero-
sion shall be used in conjunction with 
impermanent surface coverings. 

(ii) Land use controls may be used to 
reduce exposure to soil-lead hazards 
only if they effectively control access 
to areas with soil-lead hazards. Exam-
ples of land use controls include: fenc-
ing, warning signs, and landscaping. 

(A) Land use controls shall be imple-
mented only if residents have reason-
able alternatives to using the area to 
be controlled. 

(B) If land use controls are used for a 
soil area that is subject to erosion, 
measures shall be taken to contain the 
soil and control dispersion of lead. 

[64 FR 50218, Sept. 15, 1999, as amended at 69 
FR 34274, June 21, 2004] 

§ 35.1335 Standard treatments. 
Standard treatments shall be con-

ducted in accordance with this section. 
(a) Paint stabilization. All deterio-

rated paint on exterior and interior 
surfaces located on the residential 
property shall be stabilized in accord-
ance with § 35.1330(a)(b), or abated in 
accordance with § 35.1325. 

(b) Smooth and cleanable horizontal 
surfaces. All horizontal surfaces, such 
as uncarpeted floors, stairs, interior 
window sills and window troughs, that 
are rough, pitted, or porous, shall be 
covered with a smooth, cleanable cov-
ering or coating, such as metal coil 
stock, plastic, polyurethane, or lino-
leum. 

(c) Correcting dust-generating condi-
tions. Conditions causing friction or 
impact of painted surfaces shall be cor-
rected in accordance with 
§ 35.1330(c)(4)–(6). 

(d) Bare residential soil. Bare soil shall 
be treated in accordance with the re-
quirements of § 35.1330, unless it is 
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found not to be a soil-lead hazard in ac-
cordance with § 35.1320(b). 

(e) Safe work practices. All standard 
treatments described in paragraphs (a) 
through (d) of this section shall incor-
porate the use of safe work practices in 
accordance with § 35.1350. 

(f) Clearance. A clearance examina-
tion shall be performed in accordance 
with § 35.1340 at the conclusion of any 
lead hazard reduction activities. 

(g) Qualifications. An individual per-
forming standard treatments must 
meet the training and/or supervision 
requirements of § 35.1330(a)(4). 

§ 35.1340 Clearance. 
Clearance examinations required 

under subparts B, C, D, F through M, 
and R, of this part shall be performed 
in accordance with the provisions of 
this section. 

(a) Clearance following abatement. 
Clearance examinations performed fol-
lowing abatement of lead-based paint 
or lead-based paint hazards shall be 
performed in accordance with 40 CFR 
745.227(e) and paragraphs (c)–(f) of this 
section. Such clearances shall be per-
formed by a person certified to perform 
risk assessments or lead-based paint 
inspections. 

(b) Clearance following activities other 
than abatement. Clearance examina-
tions performed following interim con-
trols, paint stabilization, standard 
treatments, ongoing lead-based paint 
maintenance, or rehabilitation shall be 
performed in accordance with the re-
quirements of this paragraph (b) and 
paragraphs (c) through (g) of this sec-
tion. Clearance is not required if the 
work being cleared does not disturb 
painted surfaces of a total area more 
than that set forth in § 35.1350(d). 

(1) Qualified personnel. Clearance ex-
aminations shall be performed by: 

(i) A certified risk assessor; 
(ii) A certified lead-based paint in-

spector; 
(iii) A person who has successfully 

completed a training course for sam-
pling technicians (or a discipline of 
similar purpose and title) that is devel-
oped or accepted by EPA or a State or 
tribal program authorized by EPA pur-
suant to 40 CFR part 745, subpart Q, 
and that is given by a training provider 
accredited by EPA or a State or Indian 

Tribe for training in lead-based paint 
inspection or risk assessment, provided 
a certified risk assessor or a certified 
lead-based paint inspector approves the 
work of the sampling technician and 
signs the report of the clearance exam-
ination; or 

(iv) A technician licensed or certified 
by EPA or a State or Indian Tribe to 
perform clearance examinations with-
out the approval of a certified risk as-
sessor or certified lead-based paint in-
spector, provided that a clearance ex-
amination by such a licensed or cer-
tified technician shall be performed 
only for a single-family property or in-
dividual dwelling units and associated 
common areas in a multi-unit prop-
erty, and provided further that a clear-
ance examination by such a licensed or 
certified sampling technician shall not 
be performed using random sampling of 
dwelling units or common areas in 
multifamily properties, except that a 
clearance examination performed by 
such a licensed or certified sampling 
technician is acceptable for any resi-
dential property if the clearance exam-
ination is approved and the report 
signed by a certified risk assessor or a 
certified lead-based paint inspector. 

(2) Required activities. (i) Clearance 
examinations shall include a visual as-
sessment, dust sampling, submission of 
samples for analysis for lead in dust, 
interpretation of sampling results, and 
preparation of a report. Soil sampling 
is not required. Clearance examina-
tions shall be performed in dwelling 
units, common areas, and exterior 
areas in accordance with this section 
and the steps set forth at 40 CFR 
745.227(e)(8). If clearance is being per-
formed after lead-based paint hazard 
reduction, paint stabilization, mainte-
nance, or rehabilitation that affected 
exterior surfaces but did not disturb in-
terior painted surfaces or involve 
elimination of an interior dust-lead 
hazard, interior clearance is not re-
quired if window, door, ventilation, and 
other openings are sealed during the 
exterior work. If clearance is being per-
formed for more than 10 dwelling units 
of similar construction and mainte-
nance, as in a multifamily property, 
random sampling for the purpose of 
clearance may be conducted in accord-
ance with 40 CFR 745.227(e)(9). 
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(ii) The visual assessment shall be 
performed to determine if deteriorated 
paint surfaces and/or visible amounts 
of dust, debris, paint chips or other res-
idue are still present. Both exterior 
and interior painted surfaces shall be 
examined for the presence of deterio-
rated paint. If deteriorated paint or 
visible dust, debris or residue are 
present in areas subject to dust sam-
pling, they must be eliminated prior to 
the continuation of the clearance ex-
amination, except elimination of dete-
riorated paint is not required if it has 
been determined, through paint testing 
or a lead-based paint inspection, that 
the deteriorated paint is not lead-based 
paint. If exterior painted surfaces have 
been disturbed by the hazard reduction, 
maintenance or rehabilitation activity, 
the visual assessment shall include an 
assessment of the ground and any out-
door living areas close to the affected 
exterior painted surfaces. Visible dust 
or debris in living areas shall be 
cleaned up and visible paint chips on 
the ground shall be removed. 

(iii) Dust samples shall be wipe sam-
ples and shall be taken on floors and, 
where practicable, interior window sills 
and window troughs. Dust samples 
shall be collected and analyzed in ac-
cordance with § 35.1315 of this part. 

(iv) Clearance reports shall be pre-
pared in accordance with paragraph (c) 
of this section. 

(c) Clearance report. When clearance 
is required, the designated party shall 
ensure that a clearance report is pre-
pared that provides documentation of 
the hazard reduction or maintenance 
activity as well as the clearance exam-
ination. When abatement is performed, 
the report shall be an abatement report 
in accordance with 40 CFR 
745.227(e)(10). When another hazard re-
duction or maintenance activity re-
quiring a clearance report is per-
formed, the report shall include the 
following information: 

(1) The address of the residential 
property and, if only part of a multi-
family property is affected, the specific 
dwelling units and common areas af-
fected. 

(2) The following information on the 
clearance examination: 

(i) The date(s) of the clearance exam-
ination; 

(ii) The name, address, and signature 
of each person performing the clear-
ance examination, including certifi-
cation number; 

(iii) The results of the visual assess-
ment for the presence of deteriorated 
paint and visible dust, debris, residue 
or paint chips; 

(iv) The results of the analysis of 
dust samples, in μg/sq.ft., by location of 
sample; and 

(v) The name and address of each lab-
oratory that conducted the analysis of 
the dust samples, including the identi-
fication number for each such labora-
tory recognized by EPA under section 
405(b) of the Toxic Substances Control 
Act (15 U.S.C. 2685(b)). 

(3) The following information on the 
hazard reduction or maintenance activ-
ity for which clearance was performed: 

(i) The start and completion dates of 
the hazard reduction or maintenance 
activity; 

(ii) The name and address of each 
firm or organization conducting the 
hazard reduction or maintenance activ-
ity and the name of each supervisor as-
signed; 

(iii) A detailed written description of 
the hazard reduction or maintenance 
activity, including the methods used, 
locations of exterior surfaces, interior 
rooms, common areas, and/or compo-
nents where the hazard reduction ac-
tivity occurred, and any suggested 
monitoring of encapsulants or enclo-
sures; and 

(iv) If soil hazards were reduced, a de-
tailed description of the location(s) of 
the hazard reduction activity and the 
method(s) used. 

(d) Standards. The clearance stand-
ards in § 35.1320(b)(2) shall apply. If test 
results equal or exceed the standards, 
the dwelling unit, worksite, or common 
area represented by the sample fails 
the clearance examination. 

(e) Clearance failure. All surfaces rep-
resented by a failed clearance sample 
shall be recleaned or treated by hazard 
reduction, and retested, until the appli-
cable clearance level in § 35.1320(b)(2) is 
met. 

(f) Independence. Clearance examina-
tions shall be performed by persons or 
entities independent of those per-
forming hazard reduction or mainte-
nance activities, unless the designated 
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party uses qualified in-house employ-
ees to conduct clearance. An in-house 
employee shall not conduct both a haz-
ard reduction or maintenance activity 
and its clearance examination. 

(g) Worksite clearance. Clearance of 
only the worksite is permitted after 
work covered by §§ 35.930, 35.1330, 
35.1335, or 35.1355, when containment is 
used to ensure that dust and debris 
generated by the work is kept within 
the worksite. Otherwise, clearance 
must be of the entire dwelling unit, 
common area, or outbuilding, as appli-
cable. When clearance is of an interior 
worksite that is not an entire dwelling 
unit, common area, or outbuilding, 
dust samples shall be taken for para-
graph (b) of this section as follows: 

(1) Sample, from each of at least four 
rooms, hallways, stairwells, or com-
mon areas within the dust containment 
area: 

(i) The floor (one sample); and 
(ii) Windows (one interior sill sample 

and one trough sample, if present); and 
(2) Sample the floor in a room, hall-

way, stairwell, or common area con-
nected to the dust containment area, 
within five feet outside the area (one 
sample). 

[64 FR 50218, Sept. 15, 1999, as amended at 69 
FR 34274, June 21, 2004] 

§ 35.1345 Occupant protection and 
worksite preparation. 

This section establishes procedures 
for protecting dwelling unit occupants 
and the environment from contamina-
tion from lead-contaminated or lead- 
containing materials during hazard re-
duction activities. 

(a) Occupant protection. (1) Occupants 
shall not be permitted to enter the 
worksite during hazard reduction ac-
tivities (unless they are employed in 
the conduct of these activities at the 
worksite), until after hazard reduction 
work has been completed and clear-
ance, if required, has been achieved. 

(2) Occupants shall be temporarily re-
located before and during hazard reduc-
tion activities to a suitable, decent, 
safe, and similarly accessible dwelling 
unit that does not have lead-based 
paint hazards, except if: 

(i) Treatment will not disturb lead- 
based paint, dust-lead hazards or soil- 
lead hazards; 

(ii) Only the exterior of the dwelling 
unit is treated, and windows, doors, 
ventilation intakes and other openings 
in or near the worksite are sealed dur-
ing hazard control work and cleaned 
afterward, and entry free of dust-lead 
hazards, soil-lead hazards, and debris is 
provided; 

(iii) Treatment of the interior will be 
completed within one period of 8-day-
time hours, the worksite is contained 
so as to prevent the release of leaded 
dust and debris into other areas, and 
treatment does not create other safety, 
health or environmental hazards (e.g., 
exposed live electrical wiring, release 
of toxic fumes, or on-site disposal of 
hazardous waste); or 

(iv) Treatment of the interior will be 
completed within 5 calendar days, the 
worksite is contained so as to prevent 
the release of leaded dust and debris 
into other areas, treatment does not 
create other safety, health or environ-
mental hazards; and, at the end of 
work on each day, the worksite and the 
area within at least 10 feet (3 meters) 
of the containment area is cleaned to 
remove any visible dust or debris, and 
occupants have safe access to sleeping 
areas, and bathroom and kitchen facili-
ties. 

(3) The dwelling unit and the work-
site shall be secured against unauthor-
ized entry, and occupants’ belongings 
protected from contamination by dust- 
lead hazards and debris during hazard 
reduction activities. Occupants’ be-
longings in the containment area shall 
be relocated to a safe and secure area 
outside the containment area, or cov-
ered with an impermeable covering 
with all seams and edges taped or oth-
erwise sealed. 

(b) Worksite preparation. (1) The work-
site shall be prepared to prevent the re-
lease of leaded dust, and contain lead- 
based paint chips and other debris from 
hazard reduction activities within the 
worksite until they can be safely re-
moved. Practices that minimize the 
spread of leaded dust, paint chips, soil 
and debris shall be used during work-
site preparation. 

(2) A warning sign shall be posted at 
each entry to a room where hazard re-
duction activities are conducted when 
occupants are present; or at each main 
and secondary entryway to a building 
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from which occupants have been relo-
cated; or, for an exterior hazard reduc-
tion activity, where it is easily read 20 
feet (6 meters) from the edge of the 
hazard reduction activity worksite. 
Each warning sign shall be as described 
in 29 CFR 1926.62(m), except that it 
shall be posted irrespective of employ-
ees’ lead exposure and, to the extent 
practicable, provided in the occupants’ 
primary language. 

§ 35.1350 Safe work practices. 
(a) Prohibited methods. Methods of 

paint removal listed in § 35.140 shall not 
be used. 

(b) Occupant protection and worksite 
preparation. Occupants and their be-
longings shall be protected, and the 
worksite prepared, in accordance with 
§ 35.1345. A person performing this work 
shall be trained on hazards and either 
be supervised or have completed suc-
cessfully one of the specified courses, 
in accordance with § 35.1330(a)(4). 

(c) Specialized cleaning. After hazard 
reduction activities have been com-
pleted, the worksite shall be cleaned 
using cleaning methods, products, and 
devices that are successful in cleaning 
up dust-lead hazards, such as a HEPA 
vacuum or other method of equivalent 
efficacy, and lead-specific detergents or 
equivalent. 

(d) De minimis levels. Safe work prac-
tices are not required when mainte-
nance or hazard reduction activities do 
not disturb painted surfaces that total 
more than: 

(1) 20 square feet (2 square meters) on 
exterior surfaces; 

(2) 2 square feet (0.2 square meters) in 
any one interior room or space; or 

(3) 10 percent of the total surface 
area on an interior or exterior type of 
component with a small surface area. 
Examples include window sills, base-
boards, and trim. 

[64 FR 50218, Sept. 15, 1999, as amended at 69 
FR 34275, June 21, 2004] 

§ 35.1355 Ongoing lead-based paint 
maintenance and reevaluation ac-
tivities. 

(a) Maintenance. Maintenance activi-
ties shall be conducted in accordance 
with paragraphs (a)(2)–(6) of this sec-
tion, except as provided in paragraph 
(a)(1) of this section. 

(1) Maintenance activities need not 
be conducted in accordance with this 
section if a lead-based paint inspection 
indicates that no lead-based paint is 
present in the dwelling units, common 
areas, and on exterior surfaces, or a 
clearance report prepared in accord-
ance with § 35.1340(a) indicates that all 
lead-based paint has been removed. 

(2) A visual assessment for deterio-
rated paint, bare soil, and the failure of 
any hazard reduction measures shall be 
performed at unit turnover and every 
twelve months. 

(3) (i) Deteriorated paint. All deterio-
rated paint on interior and exterior 
surfaces located on the residential 
property shall be stabilized in accord-
ance with § 35.1330(a)(b), except for any 
paint that an evaluation has found is 
not lead-based paint. 

(ii) Bare soil. All bare soil shall be 
treated with standard treatments in 
accordance with § 35.1335(d) through (g), 
or interim controls in accordance with 
§ 35.1330(a) and (f); except for any bare 
soil that a current evaluation has 
found is not a soil-lead hazard. 

(4) Safe work practices, in accord-
ance with sec. 35.1350, shall be used 
when performing any maintenance or 
renovation work that disturbs paint 
that may be lead-based paint. 

(5) Any encapsulation or enclosure of 
lead-based paint or lead-based paint 
hazards which has failed to maintain 
its effectiveness shall be repaired, or 
abatement or interim controls shall be 
performed in accordance with §§ 35.1325 
or 35.1330, respectively. 

(6) Clearance testing of the worksite 
shall be performed at the conclusion of 
repair, abatement or interim controls 
in accordance with § 35.1340. 

(7) Each dwelling unit shall be pro-
vided with written notice asking occu-
pants to report deteriorated paint and, 
if applicable, failure of encapsulation 
or enclosure, along with the name, ad-
dress and telephone number of the per-
son whom occupants should contact. 
The language of the notice shall be in 
accordance with § 35.125(c)(3). The des-
ignated party shall respond to such re-
port and stabilize the deteriorated 
paint or repair the encapsulation or en-
closure within 30 days. 

(b) Reevaluation. Reevaluation shall 
be conducted in accordance with this 
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paragraph (b), and the designated party 
shall conduct interim controls of lead- 
based paint hazards found in the re-
evaluation. 

(1) Reevaluation shall be conducted if 
hazard reduction has been conducted to 
reduce lead-based paint hazards found 
in a risk assessment or if standard 
treatments have been conducted, ex-
cept that reevaluation is not required 
if any of the following cases are met: 

(i) An initial risk assessment found 
no lead-based paint hazards; 

(ii) A lead-based paint inspection 
found no lead-based paint; or 

(iii) All lead-based paint was abated 
in accordance with § 35.1325, provided 
that no failures of encapsulations or 
enclosures have been found during vis-
ual assessments conducted in accord-
ance with § 35.1355(a)(2) or during other 
observations by maintenance and re-
pair workers in accordance with 
§ 35.1355(a)(5) since the encapsulations 
or enclosures were performed. 

(2) Reevaluation shall be conducted 
to identify: 

(i) Deteriorated paint surfaces with 
known or suspected lead-based paint; 

(ii) Deteriorated or failed interim 
controls of lead-based paint hazards or 
encapsulation or enclosure treatments; 

(iii) Dust-lead hazards; and 
(iv) Soil that is newly bare with lead 

levels equal to or above the standards 
in § 35.1320(b)(2). 

(3) Each reevaluation shall be per-
formed by a certified risk assessor. 

(4) Each reevaluation shall be con-
ducted in accordance with the fol-
lowing schedule if a risk assessment or 
other evaluation has found deterio-
rated lead-based paint in the residen-
tial property, a soil-lead hazard, or a 
dust-lead hazard on a floor or interior 
window sill. (Window troughs are not 
sampled during reevaluation). The first 
reevaluation shall be conducted no 
later than two years from completion 
of hazard reduction. Subsequent re-
evaluation shall be conducted at inter-
vals of two years, plus or minus 60 
days. To be exempt from additional re-
evaluation, at least two consecutive re-
evaluations conducted at such two- 
year intervals must be conducted with-
out finding lead-based paint hazards or 
a failure of an encapsulation or enclo-
sure. If, however, a reevaluation finds 

lead-based paint hazards or a failure, at 
least two more consecutive reevalua-
tions conducted at such two year inter-
vals must be conducted without finding 
lead-based paint hazards or a failure. 

(5) Each reevaluation shall be per-
formed as follows: 

(i) Dwelling units and common areas 
shall be selected and reevaluated in ac-
cordance with § 35.1320(b). 

(ii) The worksites of previous hazard 
reduction activities that are similar on 
the basis of their original lead-based 
paint hazard and type of treatment 
shall be grouped. Worksites within 
such groups shall be selected and re-
evaluated in accordance with 
§ 35.1320(b). 

(6) Each reevaluation shall include 
reviewing available information, con-
ducting selected visual assessment, 
recommending responses to hazard re-
duction omissions or failures, per-
forming selected evaluation of paint, 
soil and dust, and recommending re-
sponse to newly-found lead-based paint 
hazards. 

(i) Review of available information. The 
risk assessor shall review any available 
past evaluation, hazard reduction and 
clearance reports, and any other avail-
able information describing hazard re-
duction measures, ongoing mainte-
nance activities, and relevant building 
operations. 

(ii) Visual assessment. The risk asses-
sor shall: 

(A) Visually evaluate all lead-based 
paint hazard reduction treatments, any 
known or suspected lead-based paint, 
any deteriorated paint, and each exte-
rior site, and shall identify any new 
areas of bare soil; 

(B) Determine acceptable options for 
controlling the hazard; and 

(C) Await the correction of any haz-
ard reduction omission or failure and 
the reduction of any lead-based paint 
hazard before sampling any dust or soil 
the risk assessor determines may rea-
sonably be associated with such haz-
ard. 

(iii) Reaction to hazard reduction omis-
sion or failure. If any hazard reduction 
control has not been implemented or is 
failing (e.g., an encapsulant is peeling 
away from the wall, a paint-stabilized 
surface is no longer intact, or gravel 
covering an area of bare soil has worn 
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away), or deteriorated lead-based paint 
is present, the risk assessor shall: 

(A) Determine acceptable options for 
controlling the hazard; and 

(B) Await the correction of any haz-
ard reduction omission or failure and 
the reduction of any lead-based paint 
hazard before sampling any dust or soil 
the risk assessor determines may rea-
sonably be associated with such haz-
ard. 

(iv) Selected paint, soil and dust eval-
uation. (A) The risk assessor shall sam-
ple deteriorated paint surfaces identi-
fied during the visual assessment and 
have the samples analyzed, in accord-
ance with 40 CFR 745.227(b)(3)(4), but 
only if reliable information about lead 
content is unavailable. 

(B) The risk assessor shall evaluate 
new areas of bare soil identified during 
the visual assessment. Soil samples 
shall be collected and analyzed in ac-
cordance with 40 CFR 745.227(d)(8)–(11), 
but only if the soil lead levels have not 
been previously measured. 

(C) The risk assessor shall take se-
lected dust samples and have them 
analyzed. Dust samples shall be col-
lected and analyzed in accordance with 
§ 35.1320(b). At least two composite 
samples, one from floors and the other 
from interior window sills, shall be 
taken in each dwelling unit and com-
mon area selected. Each composite 
sample shall consist of four individual 
samples, each collected from a dif-
ferent room or area. If the dwelling 
unit contains both carpeted and 
uncarpeted living areas, separate floor 
samples are required from the carpeted 
and uncarpeted areas. Equivalent sin-
gle-surface sampling may be used in-
stead of composite sampling. 

(7) The risk assessor shall provide the 
designated party with a written report 
documenting the presence or absence of 
lead-based paint hazards, the current 
status of any hazard reduction and 
standard treatment measures used pre-
viously and any newly-conducted eval-
uation and hazard reduction activities. 
The report shall include the informa-
tion in 40 CFR 745.227(d)(11), and shall: 

(i) Identify any lead-based paint haz-
ards previously detected and discuss 
the effectiveness of any hazard reduc-
tion or standard treatment measures 

used, and list those for which no meas-
ures have been used. 

(ii) Describe any new hazards found 
and present the owner with acceptable 
control options and their accom-
panying reevaluation schedules. 

(iii) Identify when the next reevalua-
tion, if any, must occur, in accordance 
with the requirements of paragraph 
(b)(4) of this section. 

(c) Response to the reevaluation—(1) 
Hazard reduction omission or failure 
found by a reevaluation. The designated 
party shall respond in accordance with 
paragraph (b)(6)(iii)(A) of this section 
to a report by the risk assessor of a 
hazard reduction control that has not 
been implemented or is failing, or that 
deteriorated lead-based paint is 
present. 

(2) Newly-identified lead-based paint 
hazard found by a reevaluation. The des-
ignated party shall treat each: 

(i) Dust-lead hazard or paint lead 
hazard by cleaning or hazard reduction 
measures, which are considered com-
pleted when clearance is achieved in 
accordance with § 35.1340. 

(ii) Soil-lead hazard by hazard reduc-
tion measures, which are considered 
completed when clearance is achieved 
in accordance with § 35.1340. 

[64 FR 50218, Sept. 15, 1999, as amended at 69 
FR 34275, June 21, 2004] 

PART 40—ACCESSIBILITY STAND-
ARDS FOR DESIGN, CONSTRUC-
TION, AND ALTERATION OF PUB-
LICLY OWNED RESIDENTIAL 
STRUCTURES 

Sec. 
40.1 Purpose. 
40.2 Definition of ‘‘residential structure’’. 
40.3 Applicability. 
40.4 Standards. 
40.5 [Reserved] 
40.6 Records. 
40.7 Availability of Accessibility Standards. 

AUTHORITY: 42 U.S.C. 3535(d), 4153. 

SOURCE: 36 FR 24437, Dec. 22, 1971, unless 
otherwise noted. 

§ 40.1 Purpose. 
This part prescribes standards for the 

design, construction, and alteration of 
publicly owned residential structures 
to insure that physically handicapped 
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persons will have ready access to, and 
use of, such structures. 

§ 40.2 Definition of ‘‘residential struc-
ture’’. 

(a) As used in this part, the term resi-
dential structure means a residential 
structure (other than a privately 
owned residential structure and a resi-
dential structure on a military reserva-
tion): 

(1) Constructed or altered by or on 
behalf of the United States; 

(2) Leased in whole or in part by the 
United States after August 12, 1968, if 
constructed or altered in accordance 
with plans and specifications of the 
United States; or 

(3) Financed in whole or in part by a 
grant or loan made by the United 
States after August 12, 1968, if such res-
idential structure is subject to stand-
ards for design, construction, or alter-
ation issued under authority of the law 
authorizing such grant or loan. 

(b) As used in this part, residential 
structure includes the following: 

(1) Any residential structure which, 
in whole or in part, is intended for oc-
cupancy by the physically handicapped 
or designed for occupancy by the elder-
ly; 

(2) All elevator residential struc-
tures; 

(3) Any residential structure that 
contains 15 or more housing units, un-
less otherwise specifically prescribed 
by the Uniform Federal Accessibility 
Standards contained in appendix A to 
this part. 

(4) Nonresidential structures appur-
tenant to a residential structure cov-
ered under this part. 

[36 FR 24437, Dec. 22, 1971, as amended at 49 
FR 31620, Aug. 7, 1984] 

§ 40.3 Applicability. 
(a) The standards prescribed in § 40.4 

are applicable to residential structures 
designed after the effective date of this 
part. If the design of a structure com-
menced prior to that date, the stand-
ards shall be made applicable to the 
maximum extent practicable, as deter-
mined by the head of the department, 
agency, or instrumentality of the 
United States concerned. If no design 
stage is involved in the construction or 
alteration of a residential structure, 

the standards of § 40.4 shall be applica-
ble to construction or alteration for 
which bids are solicited after the effec-
tive date of this part. 

(b) The standards prescribed in § 40.4 
are not applicable to: 

(1) Any portion of a residential struc-
ture or its grounds which need not, be-
cause of its intended use, be made ac-
cessible to, or usable by, the public or 
by physically handicapped persons; 

(2) The alteration of an existing resi-
dential structure to the extent that the 
alteration does not involve work which 
is related to the standards of this part; 
or 

(3) The alteration of an existing 
building, or of such portions thereof, to 
which application of the standards is 
not structurally feasible. 

§ 40.4 Standards. 

Residential structures subject to this 
part shall be designed, constructed or 
altered to ensure that physically 
handicapped persons have access to, 
and use of, these structures. This re-
quirement is satisfied by using the 
specifications contained in appendix A 
to this part, the Uniform Federal Ac-
cessibility Standards (UFAS). 

[49 FR 31621, Aug. 7, 1984] 

§ 40.5 [Reserved] 

§ 40.6 Records. 

The administering agency’s file on 
each contract, grant, or loan involving 
the design, construction, or alteration 
of a residential structure shall include 
appropriate documentation indicating: 
(a) That the standards prescribed in 
§ 40.4 are applicable to and have been or 
will be incorporated in the residential 
structure, or (b) that the grant or loan 
has been or will be made subject to the 
requirement that the standards are ap-
plicable and will be incorporated in the 
residential structure. The file should 
also indicate any modification or waiv-
er of the standards which has been 
issued by the Secretary of HUD. 

§ 40.7 Availability of Accessibility 
Standards. 

Copies of the Uniform Federal Acces-
sibility Standards are available from 
the Office of Fair Housing and Equal 
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Opportunity, U.S. Department of Hous-
ing and Urban Development, Room 
5230, 451 Seventh Street, SW., Wash-
ington, DC 20410, telephone (202) 755– 
5404 (this is not a toll-free number). 
Hearing or speech-impaired individuals 
may call HUD’s TDD number (202) 708– 
0113 or 1–800–877–8399 (Federal Informa-
tion Relay Service TDD). (Other than 
the ‘‘800’’ number, these are not toll- 
free numbers.) 

[61 FR 5204, Feb. 9, 1996] 

PART 41—POLICIES AND PROCE-
DURES FOR THE ENFORCEMENT 
OF STANDARDS AND REQUIRE-
MENTS FOR ACCESSIBILITY BY 
THE PHYSICALLY HANDICAPPED 

Sec. 
41.1 Applicability. 
41.2 Definitions. 
41.3 Assurance and declaration required. 
41.4 Waiver or modification of standards. 
41.5 Achieving compliance. 
41.6 Matters involving the Architectural 

and Transportation Barriers Compliance 
Board. 

AUTHORITY: Architectural Barriers Act of 
1968, as amended by Pub. L. 90–480, 42 U.S.C. 
4151 et seq. 

SOURCE: 44 FR 62806, Oct. 31, 1979, unless 
otherwise noted. 

§ 41.1 Applicability. 

This part sets forth policies and pro-
cedures for the enforcement of stand-
ards and requirements for accessibility 
by the physically handicapped imposed: 

(a) For nonresidential buildings or fa-
cilities by regulations issued by the 
General Services Administration at 
subchapter D of the Federal Property 
Management Regulations, subpart 101– 
19.6—Accommodations for the Phys-
ically Handicapped, or 

(b) By regulation or contract under 
any other program of the Department, 
except a program subject only to 
standards or requirements at 24 CFR 
part 8 imposed pursuant to section 504 
of the Rehabilitation Act of 1973. 

The policies and procedures of this part 
shall apply after the effective date of 
these regulations to all complaints re-
ceived, and/or findings of noncompli-
ance made, regarding buildings or fa-

cilities subject to such regulatory or 
contractural requirements. 

§ 41.2 Definitions. 

As used in this part, the term Sec-
retary means the Secretary of Housing 
and Urban Development, or to the ex-
tent of any delegation of authority by 
the Secretary to act under this part, 
any other Department Official to whom 
authority has been delegated. 

§ 41.3 Assurance and declaration re-
quired. 

(a) Each Assistant Secretary shall, as 
a condition for approval of any con-
tract or application for assistance 
under a program imposing standards 
and/or requirements for accessibility 
which are subject to this part, require 
an assurance of compliance with those 
standards and requirements. Such as-
surance shall be in a form acceptable 
to the Secretary. 

(b) For each project covered under 
this part, except a project subject to 
Departmental examinations and in-
spections as set forth in § 41.5(a), the 
responsible Assistant Secretary shall 
require a declaration as to project 
drawings, specifications, and other con-
struction documents. The declaration 
shall be signed by the licensed, or reg-
istered, architect or engineer, or by 
such other responsible official as des-
ignated by HUD, who has prepared such 
construction documents. The declara-
tion shall affirm that the proposed 
project, to the best knowledge and be-
lief of the declarer, conforms to appli-
cable accessibility design standards 
and requirements. The declaration 
statement shall be in a form acceptable 
to the Secretary. 

§ 41.4 Waiver or modification of stand-
ards. 

(a) The applicability of standards and 
requirements for accessibility by the 
physically handicapped may be waived 
or modified on a case-by-case basis 
upon a written request from a recipient 
of a Departmental grant or loan or 
from a Departmental agency leasing a 
building or facility. 

(b) For residential buildings or facili-
ties, a waiver or modification may be 
granted only by the Secretary. 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00351 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



342 

24 CFR Subtitle A (4–1–11 Edition) § 41.5 

(c) Upon the recommendation of an 
Assistant Secretary, a waiver or modi-
fication for nonresidential buildings or 
facilities may be granted only by the 
Administrator, General Services Ad-
ministration. 

(d) No request for a waiver or modi-
fication shall be recommended for ap-
proval by an Assistant Secretary or ap-
proved by the Secretary unless the fol-
lowing criteria obtain: 

(1) The granting of the waiver or 
modification is based upon findings of 
fact, and is not inconsistent with the 
provisions of the Architectural Bar-
riers Act, and 

(2) Application of the requirement or 
standard would adversely affect the 
purposes of the Departmental program 
under which the loan or grant is being 
provided or for which the building or 
facility is being leased. 

(e) Requests for a waiver or modifica-
tion shall be submitted to the appro-
priate Assistant Secretary for review. 
Each request shall include: 

(1) The name and address of the re-
questor. 

(2) The name and location of the in-
volved building or facility. 

(3) Any applicable plans, drawings, 
specifications or other descriptions of 
the building or facility. 

(4) The standard provision or require-
ment from which the requestor seeks a 
waiver or modification. 

(5) A description of the building or fa-
cility as to its accessibility for the 
physically handicapped and how the 
waiving or modification of a standard 
or requirement would affect that acces-
sibility. 

(6) A statement of the facts which es-
tablish that the criteria of paragraph 
(d) of this section would be satisfied. 

(7) A description of the steps taken, 
or to be taken, to comply with stand-
ards and requirements for which a 
waiver or modification is not being re-
quested. 

(8) Such other information as the re-
questor or the responsible Assistant 
Secretary deems appropriate or nec-
essary. 

(f) If the responsible Assistant Sec-
retary finds that the criteria of para-
graph (d) of this section are satisfied, 
then he or she shall submit the request 
along with his or her recommendations 

to the Secretary for action or for refer-
ral to the Administrator, General Serv-
ices Administration for action. In re-
viewing request for waiver and modi-
fications, the Secretary shall assure 
consistent Department policy regard-
ing the removal of architectural bar-
riers and accessibility by physically 
handicapped persons. 

(g) All waivers and modifications 
granted pursuant to this part shall 
have only future effect on; and are lim-
ited to cases for which the request is 
made. 

§ 41.5 Achieving compliance. 
(a) Examinations and inspections. If, 

for any project, an Assistant Secretary 
requires Departmental architectural 
and engineering examinations of draw-
ings and specifications or other con-
struction documents or requires De-
partmental architectural and engineer-
ing inspections during or upon comple-
tion of construction, those examina-
tions and inspections shall include a 
determination of compliance with 
standards and requirements for accessi-
bility referenced in this part. 

(b) Periodic compliance reviews. The 
Secretary, in consultation with the ap-
propriate Assistant Secretary, shall 
conduct surveys and investigations as 
deemed appropriate to achieve compli-
ance with standards or requirements 
subject to this part. 

(c) Complaints. Any interested person 
who has reason to believe that there 
has been noncompliance with standards 
or requirements subject to this part, 
may, by himself or herself, or by a rep-
resentative, file a written complaint 
with the responsible Department Offi-
cial or with the Architectural and 
Transportation Barriers Compliance 
Board, Washington, DC 20201. 

(d) Investigations. The Secretary 
shall, after consultation with the ap-
propriate Assistant Secretary, make a 
prompt investigation whenever a com-
pliance review, report, complaint, or 
any other information indicates a pos-
sible failure to comply with standards 
or requirements subject to this part. 
The investigation should include a de-
termination of the authority under 
which the standards or requirements 
were imposed and, where appropriate, a 
review of the records kept pursuant to 
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24 CFR 40.6; the circumstances under 
which the building of facility was de-
signed, constructed or altered; and 
other factors relevant to a determina-
tion as to whether there has been non-
compliance with this part. 

(e) Resolution of matters. (1) If any ex-
amination, inspection, periodic compli-
ance review, complaint, or investiga-
tion pursuant to this section indicates 
a failure to comply with the applicable 
standards or requirements, the Sec-
retary shall attempt to gain voluntary 
compliance whenever possible. 

(2) If it has been determined that vol-
untary compliance cannot be achieved, 
the Secretary shall refer the matter to 
the appropriate Assistant Secretary for 
action pursuant to his or her program 
authority regarding the residential 
structure or other building or facility 
under investigation, to achieve compli-
ance with the requirements subject to 
this part. The Assistant Secretary 
shall report to the Secretary within 30 
days of the date of such referral regard-
ing the action taken and the schedule 
and means of achieving compliance, ex-
cept that the Secretary may specify a 
shorter or longer reporting period, as 
deeded appropriate. 

(f) Disposition of unresolved complaints. 
Unresolved complaints shall be re-
ferred to the Architectural and Trans-
portation Barriers Compliance Board 
to be processed in accordance with 36 
CFR part 1150. A complaint shall be 
deemed unresolved if it is not resolved 
within 90 days of the date of the filing 
of the complaint with the Department. 

(g) Compliance action by other individ-
uals. Individuals other than the Sec-
retary may receive complaints and un-
dertake other appropriate actions to 
achieve compliance with requirements 
subject to this part, so long as initial 
notification of such complaints or pro-
posed actions is given both to the Sec-
retary and the appropriate Assistant 
Secretary. 

§ 41.6 Matters involving the Architec-
tural and Transportation Barriers 
Compliance Board. 

(a) Complaints. With respect to any 
complaint referred to the responsible 
Department Official by the Architec-
tural and Transportation Barriers 
Compliance Board (A&TBCB), the pro-

cedures set forth in this part shall 
apply. In such a case, the Secretary 
shall coordinate all investigations and/ 
or other compliance actions to assure 
that the Department resolves any ar-
chitectural barriers deficiencies so as 
to respond to the A&TBCB within its 
required 60-day period set forth at 36 
CFR 1150.41 for the informal resolution 
of complaints. 

(b) Citations. The Office of General 
Counsel shall, with the assistance of 
the appropriate Assistant Secretary, 
respond to any citation issued by the 
A&TBCB to the Department alleging 
noncompliance with the standards 
issued pursuant to the Architectural 
Barriers Act of 1968, as amended. The 
applicable procedures regarding such a 
citation are set forth at 36 CFR part 
1150. 

PART 42—DISPLACEMENT, RELOCA-
TION ASSISTANCE, AND REAL 
PROPERTY ACQUISITION FOR 
HUD AND HUD-ASSISTED PRO-
GRAMS 

Subpart A—General 

Sec. 
42.1 Applicable rules. 

Subpart B [Reserved] 

Subpart C—Requirements Under Section 
104(d) of Housing and Community De-
velopment Act of 1974 

42.301 Applicability. 
42.305 Definitions. 
42.325 Residential antidisplacement and re-

location assistance plan. 
42.350 Relocation assistance for displaced 

persons. 
42.375 One-for-one replacement of lower-in-

come dwelling units. 
42.390 Appeals. 

AUTHORITY: 42 U.S.C. 3535(d), 4601, 5304, and 
12705(b). 

SOURCE: 61 FR 51757, Oct. 3, 1996, unless 
otherwise noted. 

Subpart A—General 

§ 42.1 Applicable rules. 
(a) URA. HUD-assisted programs and 

projects are subject to the Uniform Re-
location Assistance and Real Property 
Acquisition Policies Act of 1970, 42 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00353 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



344 

24 CFR Subtitle A (4–1–11 Edition) § 42.301 

U.S.C. 4601 (URA) (42 U.S.C. 4601), and 
implementing regulations issued by the 
Department of Transportation at 49 
CFR part 24. 

(b) Section 104(d). In addition to the 
URA, the Community Development 
Block Grant (CDBG), Urban Develop-
ment Action Grant (UDAG), and HOME 
Investment Partnerships (HOME) pro-
grams are also subject to section 104(d) 
of the Housing and Community Devel-
opment Act of 1974 (42 U.S.C. 5304(d)). 
The provisions applicable to these pro-
grams are set out in subpart C of this 
part. 

(c) Additional requirements. Applicable 
program regulations may contain addi-
tional relocation provisions. 

Subpart B [Reserved] 

Subpart C—Requirements Under 
Section 104(d) of Housing and 
Community Development Act 
of 1974 

§ 42.301 Applicability. 
This subpart applies only to CDBG 

grants under 24 CFR part 570, subparts 
D, F, and I (Entitlement grants, HUD- 
Administered Small Cities, and State 
programs); grants under 24 CFR part 
570, subpart G (Urban Development Ac-
tion Grants), and Loan Guarantees 
under 24 CFR part 570, subpart M; and 
assistance to State and local govern-
ments under 24 CFR part 92 (HOME 
program). 

§ 42.305 Definitions. 
The terms Fair Market Rent (FMR), 

HUD, Section 8, and Uniform Relocation 
Act (URA) are defined in part 5 of this 
title. Otherwise, as used in this sub-
part: 

Comparable replacement dwelling unit 
means a dwelling unit that: 

(1) Meets the criteria of 49 CFR 
24.2(d)(1) through (6); and 

(2) Is available at a monthly cost for 
rent plus estimated average monthly 
utility costs that does not exceed the 
‘‘Total Tenant Payment’’ determined 
under § 813.107 of this title, after taking 
into account any rental assistance the 
household would receive. 

Conversion. (1) This term means alter-
ing a housing unit so that it is: 

(i) Used for nonhousing purposes; 
(ii) Used for housing purposes, but no 

longer meets the definition of lower-in-
come dwelling unit; or 

(iii) Used as an emergency shelter. 
(2) A housing unit that continues to 

be used for housing after completion of 
the project is not considered a ‘‘con-
version’’ if, upon completion of the 
project, the unit is owned and occupied 
by a person who owned and occupied 
the unit before the project. 

Displaced person means a lower-in-
come person who, in connection with 
an activity assisted under any program 
subject to this subpart, permanently 
moves from real property or perma-
nently moves personal property from 
real property as a direct result of the 
demolition or conversion of a lower-in-
come dwelling. For purposes of this 
definition, a permanent move includes 
a move made permanently and: 

(1) After notice by the grantee to 
move from the property following ini-
tial submission to HUD of the consoli-
dated plan required of entitlement 
grantees pursuant to § 570.302; of an ap-
plication for assistance pursuant to 
§§ 570.426, 570.430, or 570.465 that is 
thereafter approved; or an application 
for loan assistance under § 570.701 that 
is thereafter approved; 

(2) After notice by the property 
owner to move from the property, fol-
lowing the submission of a request for 
financial assistance by the property 
owner (or other person in control of the 
site) that is thereafter approved; or 

(3) Before the dates described in this 
definition, if HUD or the grantee deter-
mine that the displacement was a di-
rect result of conversion or demolition 
in connection with an activity subject 
to this subpart for which financial as-
sistance has been requested and is 
thereafter approved. 

HCD Act of 1974 means the Housing 
and Community Development Act of 
1974 (42 U.S.C. 5301 et seq.). 

Lower-income dwelling unit means a 
dwelling unit with a market rent (in-
cluding utility costs) that does not ex-
ceed the applicable Fair Market Rent 
(FMR) for existing housing established 
under 24 CFR part 888. 

Lower-income person means, as appro-
priate, a ‘‘low and moderate income 
person’’ as that term is defined in 
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§ 570.3 of this title, or a ‘‘low-income 
family’’ as that term is defined in § 92.2 
of this title. 

Recipient means CDBG grantee, 
UDAG grantee, or the HOME partici-
pating jurisdiction. 

Standard condition and substandard 
condition suitable for rehabilitation have 
the meaning the recipient has estab-
lished for those terms in its HUD-ap-
proved consolidated plan pursuant to 24 
CFR part 91. In the case of a unit of 
general local government funded by a 
State, either the State’s definitions for 
those terms or the definitions adopted 
by the unit of general local govern-
ment for this purpose shall apply. 

Vacant occupiable dwelling unit means 
a vacant dwelling unit that is in a 
standard condition; a vacant dwelling 
unit that is in a substandard condition, 
but is suitable for rehabilitation; or a 
dwelling unit in any condition that has 
been occupied (except by a squatter) at 
any time within the period beginning 3 
months before the date of execution of 
the agreement by the recipient cov-
ering the rehabilitation or demolition. 

§ 42.325 Residential antidisplacement 
and relocation assistance plan. 

(a) Certification. (1) As part of its con-
solidated plan under 24 CFR part 91, 
the recipient must certify that it has 
in effect and is following a residential 
antidisplacement and relocation assist-
ance plan. 

(2) A unit of general local govern-
ment receiving funds from the State 
must certify to the State that it has in 
effect and is following a residential 
antidisplacement and relocation assist-
ance plan, and that it will minimize 
displacement of persons as a result of 
assisted activities. The State may re-
quire the unit of general local govern-
ment to follow the State’s plan or per-
mit it to develop its own plan. A unit 
of general local government that devel-
ops its own plan must adopt the plan 
and make it public. 

(b) Plan contents. (1) The plan shall 
indicate the steps that will be taken 
consistent with other goals and objec-
tives of the program, as provided in 
parts 92 and 570 of this title, to mini-
mize the displacement of families and 
individuals from their homes and 

neighborhoods as a result of any as-
sisted activities. 

(2) The plan shall provide for reloca-
tion assistance in accordance with 
§ 42.350. 

(3) The plan shall provide one-for-one 
replacement units to the extent re-
quired by § 42.375. 

§ 42.350 Relocation assistance for dis-
placed persons. 

A displaced person may choose to re-
ceive either assistance under the URA 
and implementing regulations at 49 
CFR part 24 or assistance under section 
104(d) of the HCD Act of 1974, including: 

(a) Advisory services. Advisory serv-
ices at the levels described in 49 CFR 
part 24. A displaced person must be ad-
vised of his or her rights under the Fair 
Housing Act (42 U.S.C. 3601–19). If the 
comparable replacement dwelling to be 
provided to a minority person is lo-
cated in an area of minority concentra-
tion, as defined in the recipient’s con-
solidated plan, if applicable, the minor-
ity person must also be given, if pos-
sible, referrals to comparable and suit-
able decent, safe, and sanitary replace-
ment dwellings not located in such 
areas. 

(b) Moving expenses. Payment for 
moving expenses at the levels described 
in 49 CFR part 24. 

(c) Security deposits and credit checks. 
The reasonable and necessary cost of 
any security deposit required to rent 
the replacement dwelling unit, and for 
credit checks required to rent or pur-
chase the replacement dwelling unit. 

(d) Interim living costs. The recipient 
shall reimburse a person for actual rea-
sonable out-of-pocket costs incurred in 
connection with a displacement, in-
cluding moving expenses and increased 
housing costs, if: 

(1) The person must relocate tempo-
rarily because continued occupancy of 
the dwelling unit constitutes a sub-
stantial danger to the health or safety 
of the person or the public; or 

(2) The person is displaced from a 
‘‘lower-income dwelling unit,’’ none of 
the comparable replacement dwelling 
units to which the person has been re-
ferred qualifies as a lower-income 
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dwelling unit, and a suitable lower-in-
come dwelling unit is scheduled to be-
come available in accordance with 
§ 42.375. 

(e) Replacement housing assistance. 
Persons are eligible to receive one of 
the following two forms of replacement 
housing assistance: 

(1) Each person must be offered rent-
al assistance equal to 60 times the 
amount necessary to reduce the 
monthly rent and estimated average 
monthly cost of utilities for a replace-
ment dwelling (comparable replace-
ment dwelling or decent, safe, and sani-
tary replacement dwelling to which the 
person relocates, whichever costs less) 
to the ‘‘Total Tenant Payment,’’ as de-
termined under part 813 of this title. 
All or a portion of this assistance may 
be offered through a certificate or 
voucher for rental assistance (if avail-
able) provided under Section 8. If a 
Section 8 certificate or voucher is pro-
vided to a person, the recipient must 
provide referrals to comparable re-
placement dwelling units where the 
owner is willing to participate in the 
Section 8 Tenant-Based Assistance Ex-
isting Housing Program (see part 982 of 
this title). When provided, cash assist-
ance will generally be in installments, 
in accordance with 42 U.S.C. 3537c; or 

(2) If the person purchases an interest 
in a housing cooperative or mutual 
housing association and occupies a de-
cent, safe, and sanitary dwelling in the 
cooperative or association, the person 
may elect to receive a payment equal 
to the capitalized value of 60 times the 
amount that is obtained by subtracting 
the ‘‘Total Tenant Payment,’’ as deter-
mined under part 813 of this title, from 
the monthly rent and estimated aver-
age monthly cost of utilities at a com-
parable replacement dwelling unit. To 
compute the capitalized value, the in-
stallments shall be discounted at the 
rate of interest paid on passbook sav-
ings deposits by a federally insured fi-
nancial institution conducting business 
within the recipient’s jurisdiction. To 
the extent necessary to minimize hard-
ship to the household, the recipient 
shall, subject to appropriate safe-
guards, issue a payment in advance of 
the purchase of the interest in the 
housing cooperative or mutual housing 
association. 

§ 42.375 One-for-one replacement of 
lower-income dwelling units. 

(a) Units that must be replaced. All oc-
cupied and vacant occupiable lower-in-
come dwelling units that are demol-
ished or converted to a use other than 
as lower-income dwelling units in con-
nection with an assisted activity must 
be replaced with comparable lower-in-
come dwelling units. 

(b) Acceptable replacement units. Re-
placement lower-income dwelling units 
may be provided by any government 
agency or private developer and must 
meet the following requirements: 

(1) The units must be located within 
the recipient’s jurisdiction. To the ex-
tent feasible and consistent with other 
statutory priorities, the units shall be 
located within the same neighborhood 
as the units replaced. 

(2) The units must be sufficient in 
number and size to house no fewer than 
the number of occupants who could 
have been housed in the units that are 
demolished or converted. The number 
of occupants who could have been 
housed in units shall be determined in 
accordance with applicable local hous-
ing occupancy codes. The recipient 
may not replace those units with 
smaller units (e.g., a 2-bedroom unit 
with two 1-bedroom units), unless the 
recipient has provided the information 
required under paragraph (c)(7) of this 
section. 

(3) The units must be provided in 
standard condition. Replacement 
lower-income dwelling units may in-
clude units that have been raised to 
standard from substandard condition 
if: 

(i) No person was displaced from the 
unit (see definition of ‘‘displaced per-
son’’ in § 42.305); and 

(ii) The unit was vacant for at least 
3 months before execution of the agree-
ment between the recipient and the 
property owner. 

(4) The units must initially be made 
available for occupancy at any time 
during the period beginning 1 year be-
fore the recipient makes public the in-
formation required under paragraph (d) 
of this section and ending 3 years after 
the commencement of the demolition 
or rehabilitation related to the conver-
sion. 
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(5) The units must be designed to re-
main lower-income dwelling units for 
at least 10 years from the date of ini-
tial occupancy. Replacement lower-in-
come dwelling units may include, but 
are not limited to, public housing or 
existing housing receiving Section 8 
project-based assistance. 

(c) Preliminary information to be made 
public. Before the recipient enters into 
a contract committing it to provide 
funds under programs covered by this 
subpart for any activity that will di-
rectly result in the demolition of 
lower-income dwelling units or the 
conversion of lower-income dwelling 
units to another use, the recipient 
must make public, and submit in writ-
ing to the HUD field office (or State, in 
the case of a unit of general local gov-
ernment funded by the State), the fol-
lowing information: 

(1) A description of the proposed as-
sisted activity; 

(2) The location on a map and num-
ber of dwelling units by size (number of 
bedrooms) that will be demolished or 
converted to a use other than for 
lower-income dwelling units as a direct 
result of the assisted activity; 

(3) A time schedule for the com-
mencement and completion of the dem-
olition or conversion; 

(4) The location on a map and the 
number of dwelling units by size (num-
ber of bedrooms) that will be provided 
as replacement dwelling units. If such 
data are not available at the time of 
the general submission, the submission 
shall identify the general location on 
an area map and the approximate num-
ber of dwelling units by size, and infor-
mation identifying the specific loca-
tion and number of dwelling units by 
size shall be submitted and disclosed to 
the public as soon as it is available; 

(5) The source of funding and a time 
schedule for the provision of replace-
ment dwelling units; 

(6) The basis for concluding that each 
replacement dwelling unit will remain 
a lower-income dwelling unit for at 
least 10 years from the date of initial 
occupancy; and 

(7) Information demonstrating that 
any proposed replacement of dwelling 
units with smaller dwelling units (e.g., 
a 2-bedroom unit with two 1-bedroom 
units) is consistent with the needs as-

sessment contained in its HUD-ap-
proved consolidated plan. A unit of 
general local government funded by the 
State that is not required to submit a 
consolidated plan to HUD must make 
public information demonstrating that 
the proposed replacement is consistent 
with the housing needs of lower-income 
households in the jurisdiction. 

(d) Replacement not required. (1) In ac-
cordance with 42 U.S.C. 5304(d)(3), the 
one-for-one replacement requirement 
of this section does not apply to the ex-
tent the HUD field office determines, 
based upon objective data, that there is 
an adequate supply of vacant lower-in-
come dwelling units in standard condi-
tion available on a nondiscriminatory 
basis within the area. 

(2) The recipient must submit di-
rectly to the HUD field office the re-
quest for determination that the one- 
for-one replacement requirement does 
not apply. Simultaneously with the 
submission of the request, the recipient 
must make the submission public and 
inform interested persons that they 
have 30 days from the date of submis-
sion to provide to HUD additional in-
formation supporting or opposing the 
request. 

(3) A unit of general local govern-
ment funded by the State must submit 
the request for determination under 
this paragraph to the State. Simulta-
neously with the submission of the re-
quest, the unit of general local govern-
ment must make the submission public 
and inform interested persons that 
they have 30 days from the date of sub-
mission to provide to the State addi-
tional information supporting or op-
posing the request. If the State, after 
considering the submission and the ad-
ditional data, agrees with the request, 
the State must provide its rec-
ommendation with supporting informa-
tion to the field office. 

§ 42.390 Appeals. 
A person who disagrees with the re-

cipient’s determination concerning 
whether the person qualifies as a ‘‘dis-
placed person,’’ or with the amount of 
relocation assistance for which the per-
son is eligible, may file a written ap-
peal of that determination with the re-
cipient. A person who is dissatisfied 
with the recipient’s determination on 
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his or her appeal may submit a written 
request for review of that determina-
tion to the HUD field office (or to the 
State in the case of a unit of general 
local government funded by the State). 
If the full relief is not granted, the re-
cipient shall advise the person of his or 
her right to seek judicial review. 

PARTS 43–45 [RESERVED] 

PART 50—PROTECTION AND EN-
HANCEMENT OF ENVIRON-
MENTAL QUALITY 

Subpart A—General: Federal Laws and 
Authorities 

Sec. 
50.1 Purpose, authority, and applicability. 
50.2 Terms and abbreviations. 
50.3 Environmental policy. 
50.4 Related Federal laws and authorities. 

Subpart B—General Policy: Responsibilities 
and Program Coverage 

50.10 Basic environmental responsibility. 
50.11 Responsibility of the HUD approving 

official. 

Subpart C—General Policy: Decision Points 

50.16 Decision points for policy actions. 
50.17 Decision points for projects. 

Subpart D—General Policy: Environmental 
Review Procedures 

50.18 General. 
50.19 Categorical exclusions not subject to 

the Federal laws and authorities cited in 
§ 50.4. 

50.20 Categorical exclusions subject to the 
Federal laws and authorities cited in 
§ 50.4. 

50.21 Aggregation. 
50.22 Environmental management and mon-

itoring. 
50.23 Public participation. 
50.24 HUD review of another agency’s EIS. 

Subpart E—Environmental Assessments 
and Related Reviews 

50.31 The EA. 
50.32 Responsibility for environmental proc-

essing. 
50.33 Action resulting from the assessment. 
50.34 Time delays for exceptional cir-

cumstances. 
50.35 Use of prior environmental assess-

ments. 
50.36 Updating of environmental reviews. 

Subpart F—Environmental Impact 
Statements 

50.41 EIS policy. 
50.42 Cases when an EIS is required. 
50.43 Emergencies. 

AUTHORITY: 42 U.S.C. 3535(d) and 4332; and 
Executive Order 11991, 3 CFR, 1977 Comp., p. 
123. 

SOURCE: 61 FR 50916, Sept. 27, 1996, unless 
otherwise noted. 

Subpart A—General: Federal Laws 
and Authorities 

§ 50.1 Purpose, authority, and applica-
bility. 

(a) This part implements the policies 
of the National Environmental Policy 
Act (NEPA) and other environmental 
requirements (as specified in § 50.4). 

(b) NEPA (42 U.S.C. 4321 et seq.), es-
tablishes national policy, goals and 
procedures for protecting, restoring 
and enhancing environmental quality. 
NEPA is implemented by Executive 
Order 11514 of March 5, 1970, (3 CFR, 
1966–1970 Comp., p. 902) as amended by 
Executive Order 11991 of May 24, 1977, (3 
CFR, 1977 Comp., p. 123) and by the 
Council on Environmental Quality 
(CEQ) Regulations, 40 CFR parts 1500– 
1508. 

(c) The regulations issued by CEQ at 
40 CFR parts 1500–1508 establish the 
basic procedural requirements for com-
pliance with NEPA. These procedures 
are to be followed by all Federal agen-
cies and are incorporated by reference 
into this part. This part, therefore, 
provides supplemental instructions to 
reflect the particular nature of HUD 
programs, and is to be used in tandem 
with 40 CFR parts 1500–1508 and regula-
tions that implement authorities cited 
at § 50.4. 

(d) These regulations apply to all 
HUD policy actions (as defined in 
§ 50.16), and to all HUD project actions 
(see § 50.2(a)(2)). Also, they apply to 
projects and activities carried out by 
recipients subject to environmental 
policy and procedures of 24 CFR part 
58, when the recipient that is regulated 
under 24 CFR part 58 claims the lack of 
legal capacity to assume the Sec-
retary’s environmental review respon-
sibilities and the claim is approved by 
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HUD or when HUD determines to con-
duct an environmental review itself in 
place of a nonrecipient responsible en-
tity. For programs, activities or ac-
tions not specifically identified or 
when there are questions regarding the 
applicability of this part, the Assistant 
Secretary for Community Planning and 
Development shall be consulted. 

§ 50.2 Terms and abbreviations. 

(a) The definitions for most of the 
key terms or phrases contained in this 
part appear in 40 CFR part 1508 and in 
the authorities cited in § 50.4. 

The following definitions also apply 
to this part: 

Environmental review means a process 
for complying with NEPA (through an 
EA or EIS) and/or with the laws and 
authorities cited in § 50.4. 

HUD approving official means the 
HUD official authorized to make the 
approval decision for any proposed pol-
icy or project subject to this part. 

Project means an activity, or a group 
of integrally-related activities, under-
taken directly by HUD or proposed for 
HUD assistance or insurance. 

(b) The following abbreviations are 
used throughout this part: 

AS/CPD—Assistant Secretary for 
Community Planning and Develop-
ment. 

CEQ—Council on Environmental 
Quality 

EA—Environmental Assessment 
EIS—Environmental Impact State-

ment 
FONSI—Finding of No Significant 

Impact 
HUD—Department of Housing and 

Urban Development 
NEPA—National Environmental Pol-

icy Act 
NOI/EIS—Notice of Intent to Prepare 

an Environmental Impact Statement 

§ 50.3 Environmental policy. 
(a) It is the policy of the Department 

to reject proposals which have signifi-
cant adverse environmental impacts 
and to encourage the modification of 
projects in order to enhance environ-
mental quality and minimize environ-
mental harm. 

(b) The HUD approving official shall 
consider environmental and other De-

partmental objectives in the decision-
making process. 

(c) When EA’s or EIS’s or reviews 
under § 50.4 reveal conditions or safe-
guards that should be implemented 
once a proposal is approved in order to 
protect and enhance environmental 
quality or minimize adverse environ-
mental impacts, such conditions or 
safeguards must be included in agree-
ments or other relevant documents. 

(d) A systematic, interdisciplinary 
approach shall be used to assure the in-
tegrated use of the natural and social 
sciences and the environmental design 
arts in making decisions. 

(e) Environmental impacts shall be 
evaluated on as comprehensive a scale 
as is practicable. 

(f) HUD offices shall begin the envi-
ronmental review process at the ear-
liest possible time so that potential 
conflicts between program procedures 
and environmental requirements are 
identified at an early stage. 

(g) Applicants for HUD assistance 
shall be advised of environmental re-
quirements and consultation with gov-
ernmental agencies and individuals 
shall take place at the earliest time 
feasible. 

(h) For HUD grant programs in which 
the funding approval for an applicant’s 
program must occur before the appli-
cant’s selection of properties, the ap-
plication shall contain an assurance 
that the applicant agrees to assist HUD 
to comply with this part and that the 
applicant shall: 

(1) Supply HUD with all available, 
relevant information necessary for 
HUD to perform for each property any 
environmental review required by this 
part; 

(2) Carry out mitigating measures re-
quired by HUD or select alternate eligi-
ble property; and 

(3) Not acquire, rehabilitate, convert, 
lease, repair or construct property, nor 
commit or expend HUD or local funds 
for these program activities with re-
spect to any eligible property, until 
HUD approval of the property is re-
ceived. 

(i)(1) It is HUD policy that all prop-
erty proposed for use in HUD programs 
be free of hazardous materials, con-
tamination, toxic chemicals and gas-
ses, and radioactive substances, where 
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a hazard could affect the health and 
safety of occupants or conflict with the 
intended utilization of the property. 

(2) HUD environmental review of 
multifamily and non-residential prop-
erties shall include evaluation of pre-
vious uses of the site and other evi-
dence of contamination on or near the 
site, to assure that occupants of pro-
posed sites are not adversely affected 
by the hazards listed in paragraph (i)(1) 
of this section. 

(3) Particular attention should be 
given to any proposed site on or in the 
general proximity of such areas as 
dumps, landfills, industrial sites or 
other locations that contain hazardous 
wastes. 

(4) HUD shall require the use of cur-
rent techniques by qualified profes-
sionals to undertake investigations de-
termined necessary. 

§ 50.4 Related Federal laws and au-
thorities. 

HUD and/or applicants must comply, 
where applicable, with all environ-
mental requirements, guidelines and 
statutory obligations under the fol-
lowing authorities and HUD standards: 

(a) Historic properties. (1) The Na-
tional Historic Preservation Act of 1966 
(16 U.S.C. 470 et seq.), as amended. 

(2) Executive Order 11593, Protection 
and Enhancement of the Cultural Envi-
ronment, May 13, 1971 (3 CFR, 1971–1975 
Comp., p. 559). 

(3) The Archaeological and Historic 
Preservation Act of 1974, which amends 
the Reservoir Salvage Act of 1960 (16 
U.S.C. 469 et seq.). 

(4) Procedures for the Protection of 
Historic and Cultural Properties (Advi-
sory Council on Historic Preserva-
tion—36 CFR part 800). 

(b) Flood insurance, floodplain manage-
ment and wetland protection. (1) Flood 
Disaster Protection Act of 1973 (42 
U.S.C. 4001–4128) and the National 
Flood Insurance Reform Act of 1994 
(Pub.L. 103–325, 108 Stat. 2160). 

(2) HUD Procedure for the Implemen-
tation of Executive Order 11988 (3 CFR, 
1977 Comp., p. 117)—24 CFR part 55, 
Floodplain Management. 

(3) Executive Order 11990 (Protection 
of Wetlands), (3 CFR, 1977 Comp., p. 
121). 

(c) Coastal areas protection and man-
agement. (1) The Coastal Barrier Re-
sources Act, as amended by the Coastal 
Barrier Improvement Act of 1990 (16 
U.S.C. 3501 et seq.). 

(2) The Coastal Zone Management 
Act of 1972 (16 U.S.C. 1451 et seq.), as 
amended. 

(d) Sole source aquifers. The Safe 
Drinking Water Act of 1974 (42 U.S.C. 
201, 300 et seq., and 21 U.S.C. 349), as 
amended. (See 40 CFR part 149.) 

(e) Endangered species. The Endan-
gered Species Act of 1973 (16 U.S.C. 1531 
et seq.), as amended. (See 50 CFR part 
402.) 

(f) Wild and scenic rivers. The Wild 
and Scenic Rivers Act (16 U.S.C 1271 et 
seq.), as amended. 

(g) Water quality. The Federal Water 
Pollution Control Act, as amended by 
the Federal Water Pollution Control 
Act Amendments of 1972 (33 U.S.C. 1251 
et seq.), and later enactments. 

(h) Air quality. The Clean Air Act (42 
U.S.C. 7401 et seq.), as amended. (See 40 
CFR parts 6, 51, and 93.) 

(i) Solid waste management. (1) The 
Solid Waste Disposal Act, as amended 
by the Resource Conservation and Re-
covery Act of 1976 (42 U.S.C. 6901 et 
seq.), and later enactments. 

(2) The Comprehensive Environ-
mental Response, Compensation, and 
Liability Act of 1980 (42 U.S.C. 9601 et 
seq.), as amended. 

(j) Farmlands protection. The Farm-
land Protection Policy Act of 1981 (7 
U.S.C. 4201 et seq.), as amended. (See 7 
CFR part 658.) 

(k) HUD environmental standards. Ap-
plicable criteria and standards speci-
fied in HUD environmental regulations 
(24 CFR part 51). 

(l) Environmental justice. Executive 
Order 12898—Federal Actions to Ad-
dress Environmental Justice in Minor-
ity Populations and Low-Income Popu-
lations (3 CFR, 1994 Comp., p. 859). 

Subpart B—General Policy: Re-
sponsibilities and Program 
Coverage 

§ 50.10 Basic environmental responsi-
bility. 

(a) It is the responsibility of all As-
sistant Secretaries, the General Coun-
sel, and the HUD approving official to 
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assure that the requirements of this 
part are implemented. 

(b) The Assistant Secretary for Com-
munity Planning and Development (A/ 
S CPD), represented by the Office of 
Community Viability, whose Director 
shall serve as the Departmental Envi-
ronmental Clearance Officer (DECO), is 
assigned the overall Departmental re-
sponsibility for environmental policies 
and procedures for compliance with 
NEPA and the related laws and au-
thorities. To the extent permitted by 
applicable laws and the CEQ regula-
tions, the A/S CPD shall approve waiv-
ers and exceptions or establish criteria 
for exceptions from the requirements 
of this part. 

§ 50.11 Responsibility of the HUD ap-
proving official. 

(a) The HUD approving official shall 
make an independent evaluation of the 
environmental issues, take responsi-
bility for the scope and content of the 
compliance finding, EA or EIS, and 
make the environmental finding, where 
applicable. (Also, see § 50.32.) 

(b) Copies of environmental reviews 
and findings shall be maintained in the 
project file for projects, in the rules 
docket files for FEDERAL REGISTER pub-
lications, and in program files for non- 
FEDERAL REGISTER policy documents. 

Subpart C—General Policy: 
Decision Points 

§ 50.16 Decision points for policy ac-
tions. 

Either an EA and FONSI or an EIS 
on all policy actions not meeting the 
criteria of § 50.19 shall be completed 
prior to the approval action. Policy ac-
tions include all proposed FEDERAL 
REGISTER policy documents and other 
policy-related Federal actions (40 CFR 
1508.18). The decision as to whether a 
proposed policy action is categorically 
excluded from an EA shall be made by 
the Program Environmental Clearance 
Officer (PECO) in Headquarters as 
early as possible. Where the PECO has 
any doubt as to whether a proposed ac-
tion qualifies for exclusion, the PECO 
shall request a determination by the 
AS/CPD. The EA and FONSI may be 
combined into a single document. 

§ 50.17 Decision points for projects. 

Either an EA and FONSI or an EIS 
for individual projects shall be com-
pleted before the applicable program 
decision points below for projects not 
meeting the criteria of § 50.20. Compli-
ance with applicable authorities cited 
in § 50.4 shall be completed before the 
applicable program decision points 
below unless the project meets the cri-
teria for exclusion under § 50.19. 

(a) New Construction. (1) Project 
mortgage insurance or other financial 
assistance for multifamily housing 
projects (including sections 202 and 
811), nursing homes, hospitals, group 
practice facilities and manufactured 
home parks: Issuance of Site Appraisal 
and Market Analysis (SAMA) Letter or 
initial equivalent indication of HUD 
approval of a specific site; 

(2) Public Housing: HUD approval of 
the proposal. 

(3) Loan Guarantee Recovery Fund Pro-
gram (24 CFR part 573). HUD issuance of 
a letter of commitment or initial 
equivalent indication of HUD approval. 

(b) Rehabilitation projects. Use the de-
cision points under ‘‘new construction’’ 
for HUD programs cited in paragraph 
(a) of this section; otherwise the deci-
sion point is the HUD project approval. 

(c) Public housing modernization pro-
grams. HUD approval of the moderniza-
tion grants. 

(d) Property Disposition. Multifamily 
structures, college housing, nursing 
homes, manufactured homes and parks, 
group practice facilities, vacant land 
and one to four family structures: HUD 
approval of the Disposition Program. 

(e) HUD programs subject to 24 CFR 
part 58. For cases in which HUD exer-
cises environmental responsibility 
under this part where a recipient lacks 
legal capacity to do so or HUD deter-
mines to do so in place of a non-
recipient responsible entity under 24 
CFR part 58 (see § 50.1(d)), the decision 
point is: HUD’s execution of an agree-
ment or contract, whichever comes 
first, or in the case of Section 8 
Project-Based Certificate Assistance 
and Moderate Rehabilitation, HUD no-
tification to the Public Housing Agen-
cy to proceed with execution of an 
Agreement to Enter into Housing As-
sistance Payments (HAP) Contract. 
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(f) Section 50.3(h). Notwithstanding 
the other paragraphs of this section, 
the decision point for grant programs 
in which HUD approval of funding for 
an applicant’s program must occur be-
fore the applicant’s selection of prop-
erties for use in its program is: HUD 
approval of specific properties. 

(g) Stewart B. McKinney Homeless As-
sistance Act Programs. Where the recipi-
ents are nonprofit organizations or 
governmental entities with special or 
limited purpose powers, the decision 
point is: HUD project approval. 

(h) Programs not specifically covered in 
this section. Consult with the AS/CPD 
for decision points. 

Subpart D—General Policy: 
Environmental Review Procedures 

§ 50.18 General. 

HUD may, from time to time, com-
plete programmatic reviews that fur-
ther avoid the necessity of complying 
with the laws and authorities in § 50.4 
on a property-by-property basis. 

§ 50.19 Categorical exclusions not sub-
ject to the Federal laws and au-
thorities cited in § 50.4. 

(a) General. The activities and related 
approvals of policy documents listed in 
paragraphs (b) and (c) of this section 
are not subject to the individual com-
pliance requirements of the Federal 
laws and authorities cited in § 50.4, un-
less otherwise indicated below. These 
activities and approvals of policy docu-
ments are also categorically excluded 
from the EA required by NEPA except 
in extraordinary circumstances 
(§ 50.20(b)). HUD approval or implemen-
tation of these categories of activities 
and policy documents does not require 
environmental review, because they do 
not alter physical conditions in a man-
ner or to an extent that would require 
review under NEPA or the other laws 
and authorities cited at § 50.4. 

(b) Activities. (1) Environmental and 
other studies, resource identification 
and the development of plans and 
strategies. 

(2) Information and financial advi-
sory services. 

(3) Administrative and management 
expenses. 

(4) Public services that will not have 
a physical impact or result in any 
physical changes, including but not 
limited to services concerned with em-
ployment, crime prevention, child care, 
health, drug abuse, education, coun-
seling, energy conservation and welfare 
or recreational needs. 

(5) Inspections and testing of prop-
erties for hazards or defects. 

(6) Purchase of insurance. 
(7) Purchase of tools. 
(8) Engineering or design costs. 
(9) Technical assistance and training. 
(10) Assistance for temporary or per-

manent improvements that do not 
alter environmental conditions and are 
limited to protection, repair or restora-
tion activities necessary only to con-
trol or arrest the effects from disasters 
or imminent threats to public safety 
including those resulting from physical 
deterioration. 

(11) Tenant-based rental assistance. 
(12) Supportive services including, 

but not limited to, health care, housing 
services, permanent housing place-
ment, day care, nutritional services, 
short-term payments for rent/mort-
gage/utility costs, and assistance in 
gaining access to local, State, and Fed-
eral government benefits and services. 

(13) Operating costs including main-
tenance, security, operation, utilities, 
furnishings, equipment, supplies, staff 
training and recruitment and other in-
cidental costs; however, in the case of 
equipment, compliance with § 50.4(b)(1) 
is required. 

(14) Economic development activi-
ties, including but not limited to, 
equipment purchase, inventory financ-
ing, interest subsidy, operating ex-
penses and similar costs not associated 
with construction or physical expan-
sion of existing facilities; however, in 
the case of equipment purchase, com-
pliance with § 50.4(b)(1) is required. 

(15) Activities to assist homebuyers 
to purchase existing dwelling units or 
dwelling units under construction, in-
cluding closing costs and downpayment 
assistance, interest buydowns, and 
similar activities that result in the 
transfer of title. 

(16) Housing pre-development costs 
including legal, consulting, developer 
and other costs related to site options, 
project financing, administrative costs 
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and fees for loan commitments, zoning 
approvals, and other related activities 
which do not have a physical impact. 

(17) HUD’s insurance of one-to-four 
family mortgages under the Direct En-
dorsement program, the insurance of 
one-to-four family mortgages under the 
Lender Insurance program, and HUD’s 
guarantee of loans for one-to-four fam-
ily dwellings under the Direct Guar-
antee procedure for the Indian Housing 
loan guarantee program, without any 
HUD review or approval before the 
completion of construction or rehabili-
tation and the loan closing; and HUD’s 
acceptance for insurance of loans in-
sured under Title I of the National 
Housing Act; however, compliance with 
§§ 50.4(b)(1) and (c)(1) and 24 CFR 
51.303(a)(3) is required. 

(18) HUD’s endorsement of one-to- 
four family mortgage insurance for 
proposed construction under Improved 
Area processing; however, the Ap-
praiser/Review Appraiser Checksheet 
(Form HUD–54891) must be completed. 

(19) Activities of the Government Na-
tional Mortgage Association under 
Title III of the National Housing Act 
(12 U.S.C. 1716 et seq.). 

(20) Activities under the Interstate 
Land Sales Full Disclosure Act (15 
U.S.C. 1701 et seq.). 

(21) Refinancing of HUD-insured 
mortgages that will not allow new con-
struction or rehabilitation, nor result 
in any physical impacts or changes ex-
cept for routine maintenance; however, 
compliance with § 50.4(b)(1) is required. 

(22) Approval of the sale of a HUD- 
held mortgage. 

(23) Approval of the foreclosure sale 
of a property with a HUD-held mort-
gage; however, appropriate restrictions 
will be imposed to protect historic 
properties. 

(24) HUD guarantees under the Loan 
Guarantee Recovery Fund Program (24 
CFR part 573) of loans that refinance 
existing loans and mortgages, where 
any new construction or rehabilitation 
financed by the existing loan or mort-
gage has been completed prior to the 
filing of an application under the pro-
gram, and the refinancing will not 
allow further construction or rehabili-
tation, nor result in any physical im-
pacts or changes except for routine 
maintenance; however, compliance 

with §§ 50.4 (b)(1) and (c)(1) and 51.303(a) 
is required. 

(c) Approval of policy documents. (1) 
Approval of rules and notices proposed 
for publication in the FEDERAL REG-
ISTER or other policy documents that 
do not: 

(i) Direct, provide for assistance or 
loan and mortgage insurance for, or 
otherwise govern or regulate, real 
property acquisition, disposition, leas-
ing (other than tenant-based rental as-
sistance), rehabilitation, alteration, 
demolition, or new construction; or 

(ii) Establish, revise, or provide for 
standards for construction or construc-
tion materials, manufactured housing, 
or occupancy. 

(2) Approval of policy documents that 
amend an existing document where the 
existing document as a whole would 
not fall within an exclusion in this 
paragraph (c) but the amendment by 
itself would do so; 

(3) Approval of policy documents that 
set out fair housing or nondiscrimina-
tion standards or enforcement proce-
dures or provide for assistance in pro-
moting or enforcing fair housing or 
nondiscrimination; 

(4) Approval of handbooks, notices 
and other documents that provide oper-
ating instructions and procedures in 
connection with activities under a FED-
ERAL REGISTER document that has pre-
viously been subject to a required envi-
ronmental review. 

(5) Approval of a Notice of Funding 
Availability (NOFA) that provides 
funding under, and does not alter any 
environmental requirements of, a regu-
lation or program guideline that was 
previously published in the FEDERAL 
REGISTER, provided that 

(i) The NOFA specifically refers to 
the environmental review provisions of 
the regulation or guideline; or 

(ii) The regulation or guideline con-
tains no environmental review provi-
sions because it concerns only activi-
ties listed in paragraph (b) of this sec-
tion. 

(6) Statutorily required and/or discre-
tionary establishment and review of in-
terest rates, loan limits, building cost 
limits, prototype costs, fair market 
rent schedules, HUD-determined pre-
vailing wage rates, income limits and 
exclusions with regard to eligibility for 
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or calculation of HUD housing assist-
ance or rental assistance, and similar 
rate and cost determinations and re-
lated external administrative or fiscal 
requirements or procedures which do 
not constitute a development decision 
that affects the physical condition of 
specific project areas or building sites. 

[61 FR 50916, Sept. 27, 1996, as amended at 62 
FR 15802, Apr. 2, 1997; 63 FR 48990, Sept. 11, 
1998; 68 FR 56127, Sept. 29, 2003] 

§ 50.20 Categorical exclusions subject 
to the Federal laws and authorities 
cited in § 50.4. 

(a) The following actions, activities 
and programs are categorically ex-
cluded from the NEPA requirements of 
this part. They are not excluded from 
individual compliance requirements of 
other environmental statutes, Execu-
tive orders and HUD standards cited in 
§ 50.4, where appropriate. Form HUD– 
4128 shall be used to document compli-
ance. Where the responsible official de-
termines that any item identified 
below may have an environmental ef-
fect because of extraordinary cir-
cumstances (40 CFR 1508.4), the re-
quirements of NEPA shall apply (see 
paragraph (b) of this section). 

(1) Special projects directed to the 
removal of material and architectural 
barriers that restrict the mobility of 
and accessibility to elderly and persons 
with disabilities. 

(2) Rehabilitation of buildings and 
improvements when the following con-
ditions are met: 

(i) In the case of a building for resi-
dential use (with one to four units), the 
density is not increased beyond four 
units, the land use is not changed, and 
the footprint of the building is not in-
creased in a floodplain or in a wetland; 

(ii) In the case of multifamily resi-
dential buildings: 

(A) Unit density is not changed more 
than 20 percent; 

(B) The project does not involve 
changes in land use from residential to 
non-residential; and 

(C) The estimated cost of rehabilita-
tion is less than 75 percent of the total 
estimated cost of replacement after re-
habilitation. 

(iii) In the case of non-residential 
structures, including commercial, in-
dustrial, and public buildings: 

(A) The facilities and improvements 
are in place and will not be changed in 
size nor capacity by more than 20 per-
cent; and 

(B) The activity does not involve a 
change in land use, such as from non- 
residential to residential, commercial 
to industrial, or from one industrial 
use to another. 

(3)(i) An individual action on up to 
four dwelling units where there is a 
maximum of four units on any one site. 
The units can be four one-unit build-
ings or one four-unit building or any 
combination in between; or 

(ii) An individual action on a project 
of five or more housing units developed 
on scattered sites when the sites are 
more than 2,000 feet apart and there 
are not more than four housing units 
on any one site. 

(iii) Paragraphs (a)(3)(i) and (ii) of 
this section do not apply to rehabilita-
tion of a building for residential use 
(with one to four units) (see paragraph 
(a)(2)(i) of this section). 

(4) Acquisition (including leasing) or 
disposition of, or equity loans on an ex-
isting structure, or acquisition (includ-
ing leasing) of vacant land provided 
that the structure or land acquired, fi-
nanced, or disposed of will be retained 
for the same use. 

(5) Purchased or refinanced housing 
and medical facilities under section 
223(f) of the National Housing Act (12 
U.S.C. 1715n). 

(6) Mortgage prepayments or plans of 
action (including incentives) under 24 
CFR part 248. 

(b) For categorical exclusions having 
the potential for significant impact be-
cause of extraordinary circumstances, 
HUD must prepare an EA in accordance 
with subpart E. If it is evident without 
preparing an EA that an EIS is re-
quired pursuant to § 50.42, HUD should 
proceed directly to the preparation of 
an EIS in accordance with subpart F. 

[61 FR 50916, Sept. 27, 1996, as amended at 68 
FR 56127, Sept. 29, 2003] 

§ 50.21 Aggregation. 

Activities which are geographically 
related and are logical parts of a com-
posite of contemplated HUD projects 
shall be evaluated together. 
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§ 50.22 Environmental management 
and monitoring. 

An Environmental Management and 
Monitoring Program shall be estab-
lished prior to project approval when it 
is deemed necessary by the HUD ap-
proving official. The program shall be 
part of the approval document and 
must: 

(a) Be concurred in by the Field Envi-
ronmental Clearance Officer (FECO) (in 
the absence of a FECO, by the Program 
Environmental Clearance Officer in 
Headquarters) and any cooperating 
agencies; 

(b) Contain specific standards, safe-
guards and commitments to be com-
pleted during project implementation; 

(c) Identify the staff who will be re-
sponsible for the post-approval inspec-
tion; and 

(d) Specify the time periods for con-
ducting the evaluation and monitoring 
the applicant’s compliance with the 
project agreements. 

§ 50.23 Public participation. 
HUD shall inform the affected public 

about NEPA-related hearings, public 
meetings, and the availability of envi-
ronmental documents (see 40 CFR 
1506.6(b)) in accordance with this sec-
tion. Where project actions result in a 
FONSI, the FONSI will be available in 
the project file. The local HUD field of-
fice may be contacted by persons who 
wish to review the FONSI. In all cases, 
HUD shall mail notices to those who 
have requested them. Additional ef-
forts for involving the public in spe-
cific notice or compliance require-
ments shall be made in accord with the 
implementing procedures of the laws 
and authorities cited in § 50.4. Notices 
pertaining to an EIS or an amendment 
to an EIS or a FONSI subject to § 50.34 
shall be given to the public in accord-
ance with paragraphs (a) through (d) of 
this section. 

(a) A NOI/EIS shall be forwarded to 
the AS/CPD to the attention of the De-
partmental Environmental Clearance 
Officer for publication in the FEDERAL 
REGISTER. 

(b) Notices will be bilingual if the af-
fected public includes a significant por-
tion of non-English speaking persons 
and will identify a date when the offi-
cial public involvement element of the 

proposed action is to be completed and 
HUD internal processing is to continue. 

(c) All required notices shall be pub-
lished in an appropriate local printed 
news medium, and sent to individuals 
and groups known to be interested in 
the proposed action. 

(d) All notices shall inform the public 
where additional information may be 
obtained. 

§ 50.24 HUD review of another agen-
cy’s EIS. 

Where another agency’s EIS is re-
ferred to the HUD Field Office in whose 
jurisdiction the project is located, the 
Field Environmental Clearance Officer 
shall determine whether HUD has an 
interest in the EIS and, if so, will re-
view and comment. Any EIS received 
from another Federal agency request-
ing comment on legislative proposals, 
regulations, or other policy documents 
shall be sent to the AS/CPD for com-
ment, and the AS/CPD shall provide 
the General Counsel the opportunity 
for comment. 

Subpart E—Environmental 
Assessments and Related Reviews 
§ 50.31 The EA. 

(a) Form HUD–4128—Environmental 
Assessment and Compliance Findings 
for the Related Laws—is the EA form 
to be used for analysis and documenta-
tion by HUD for projects and activities 
under subpart E. The Departmental 
Environmental Clearance Officer shall 
approve the issuance of equivalent for-
mats, if Form HUD–4128 does not meet 
specific program needs. 

(b) The program representative shall 
obtain interdisciplinary assistance 
from professional experts and other 
HUD staff as needed. Additional infor-
mation may also be requested of the 
sponsor/applicant. HUD is responsible 
for assessing and documenting the ex-
tent of the environmental impact. 

§ 50.32 Responsibility for environ-
mental processing. 

The program staff in the HUD office 
responsible for processing the project 
application or recommending a policy 
action is responsible for conducting the 
compliance finding, EA, or EIS. The 
collection of data and studies as part of 
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the information contained in the envi-
ronmental review may be done by an 
applicant or the applicant’s contractor. 
The HUD program staff may use any 
information supplied by the applicant 
or contractor, provided HUD independ-
ently evaluates the information, will 
be responsible for its accuracy, supple-
ments the information, if necessary, to 
conform to the requirements of this 
part, and prepares the environmental 
finding. Assessments for projects over 
200 lots/dwelling units or beds shall be 
sent to the Field Environmental Clear-
ance Officer (FECO) or, in the absence 
of a FECO, to the Program Environ-
mental Clearance Officer in Head-
quarters for review and comment. 

§ 50.33 Action resulting from the as-
sessment. 

(a) A proposal may be accepted with-
out modifications if the EA indicates 
that the proposal will not significantly 
(see 40 CFR 1508.27) affect the quality 
of the human environment and a 
FONSI is prepared. 

(b) A proposal may be accepted with 
modifications provided that: 

(1) Changes have been made that 
would reduce adverse environmental 
impact to acceptable and insignificant 
levels; and 

(2) An Environmental Management 
and Monitoring Program is developed 
in accordance with § 50.22 when it is 
deemed necessary by the HUD approv-
ing official. 

(c) A proposal should be rejected if 
significant and unavoidable adverse en-
vironmental impacts would still exist 
after modifications have been made to 
the proposal and an EIS is not pre-
pared. 

(d) A proposal (if not rejected) shall 
require an EIS if the EA indicates that 
significant environmental impacts 
would result. 

§ 50.34 Time delays for exceptional cir-
cumstances. 

(a) Under the circumstances de-
scribed in this section, the FONSI must 
be made available for public review for 
30 calendar days before a final decision 
is made whether to prepare an EIS and 
before the HUD action is taken. The 
circumstances are: 

(1) When the proposed action is, or is 
closely similar to, one which normally 
requires the preparation of an EIS pur-
suant to § 50.42(b) but it is determined, 
as a result of an EA or in the course of 
preparation of a draft EIS, that the 
proposed action will not have a signifi-
cant impact on the human environ-
ment; or 

(2) When the nature of the proposed 
action is without precedent and does 
not appear to require more than an as-
sessment. 

(b) In such cases, the FONSI must be 
concurred in by the AS/CPD and the 
Program Environmental Clearance Of-
ficer. Notice of the availability of the 
FONSI shall be given to the public in 
accordance with paragraphs (a) 
through (d) of § 50.23. 

§ 50.35 Use of prior environmental as-
sessments. 

When other Federal, State, or local 
agencies have prepared an EA or other 
environmental analysis for a proposed 
HUD project, these documents should 
be requested and used to the extent 
possible. HUD must, however, conduct 
the environmental analysis and pre-
pare the EA and be responsible for the 
required environmental finding. 

§ 50.36 Updating of environmental re-
views. 

The environmental review must be 
re-evaluated and updated when the 
basis for the original environmental or 
compliance findings is affected by a 
major change requiring HUD approval 
in the nature, magnitude or extent of a 
project and the project is not yet com-
plete. A change only in the amount of 
financing or mortgage insurance in-
volved does not normally require the 
environmental review to be re-evalu-
ated or updated. 

Subpart F—Environmental Impact 
Statements 

§ 50.41 EIS policy. 

EIS’s will be prepared and considered 
in program determinations pursuant to 
the general environmental policy stat-
ed in § 50.3 and 40 CFR 1505.2 (b) and (c). 
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§ 50.42 Cases when an EIS is required. 
(a) An EIS is required if the proposal 

is determined to have a significant im-
pact on the human environment pursu-
ant to subpart E. 

(b) An EIS will normally be required 
if the proposal: 

(1) Would provide a site or sites for 
hospitals or nursing homes containing 
a total of 2,500 or more beds; or 

(2) Would remove, demolish, convert, 
or substantially rehabilitate 2,500 or 
more existing housing units (but not 
including rehabilitation projects cat-
egorically excluded under § 50.20), or 
which would result in the construction 
or installation of 2,500 or more housing 
units, or which would provide sites for 
2,500 or more housing units. 

(c) When the environmental concerns 
of one or more Federal authorities 
cited in § 50.4 will be affected by the 
proposal, the cumulative impact of all 
such effects should be assessed to de-
termine whether an EIS is required. 
Where all of the affected authorities 
provide alternative procedures for reso-
lution, those procedures should be used 
in lieu of an EIS. 

§ 50.43 Emergencies. 
In cases of national emergency and 

disasters or cases of imminent threat 
to health and safety or other emer-
gency which require the taking of an 
action with significant environmental 
impact, the provisions of 40 CFR 1506.11 
and of any applicable § 50.4 authorities 
which provide for emergencies shall 
apply. 

PART 51—ENVIRONMENTAL 
CRITERIA AND STANDARDS 

Subpart A—General Provisions 

Sec. 
51.1 Purpose. 
51.2 Authority. 
51.3 Responsibilities. 
51.4 Program coverage. 

Subpart B—Noise Abatement and Control 

51.100 Purpose and authority. 
51.101 General policy. 
51.102 Responsibilities. 
51.103 Criteria and standards. 
51.104 Special requirements. 
51.105 Exceptions. 
51.106 Implementation. 

APPENDIX I TO SUBPART B OF PART 51—DEFI-
NITION OF ACOUSTICAL QUANTITIES 

Subpart C—Siting of HUD-Assisted Projects 
Near Hazardous Operations Handling 
Conventional Fuels or Chemicals of an 
Explosive or Flammable Nature 

51.200 Purpose. 
51.201 Definitions. 
51.202 Approval of HUD-assisted projects. 
51.203 Safety standards. 
51.204 HUD-assisted hazardous facilities. 
51.205 Mitigating measures. 
51.206 Implementation. 
51.207 Special circumstances. 
51.208 Reservation of administrative and 

legal rights. 
APPENDIX I TO SUBPART C OF PART 51—SPE-

CIFIC HAZARDOUS SUBSTANCES 
APPENDIX II TO SUBPART C OF PART 51—DE-

VELOPMENT OF STANDARDS; CALCULATION 
METHODS 

Subpart D—Siting of HUD Assisted Projects 
in Runway Clear Zones at Civil Airports 
and Clear Zones and Accident Poten-
tial Zones at Military Airfields 

51.300 Purpose. 
51.301 Definitions. 
51.302 Coverage. 
51.303 General policy. 
51.304 Responsibilities. 
51.305 Implementation. 

AUTHORITY: 42 U.S.C. 3535(d), unless other-
wise noted. 

SOURCE: 44 FR 40861, July 12, 1979, unless 
otherwise noted. 

Subpart A—General Provisions 

§ 51.1 Purpose. 
The Department of Housing and 

Urban Development is providing pro-
gram Assistant Secretaries and admin-
istrators and field offices with environ-
mental standards, criteria and guide-
lines for determining project accept-
ability and necessary mitigating meas-
ures to insure that activities assisted 
by the Department achieve the goal of 
a suitable living environment. 

§ 51.2 Authority. 
This part implements the Depart-

ment’s responsibilities under: The Na-
tional Housing Act (12 U.S.C. 1701 et 
seq.); sec. 2 of the Housing Act of 1949 
(42 U.S.C. 1441); secs. 2 and 7(d) of the 
Department of Housing and Urban De-
velopment Act (42 U.S.C. 3531 and 
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3535(d)); the National Environmental 
Policy Act of 1969 (42 U.S.C. 4321); and 
the other statutes that are referred to 
in this part. 

[61 FR 13333, Mar. 26, 1996] 

§ 51.3 Responsibilities. 
The Assistant Secretary for Commu-

nity Planning and Development is re-
sponsible for administering HUD’s en-
vironmental criteria and standards as 
set forth in this part. The Assistant 
Secretary for Community Planning and 
Development may be assisted by HUD 
officials in implementing the respon-
sibilities established by this part. HUD 
will identify these HUD officials and 
their specific responsibilities through 
FEDERAL REGISTER notice. 

[61 FR 13333, Mar. 26, 1996] 

§ 51.4 Program coverage. 
Environmental standards shall apply 

to all HUD actions except where spe-
cial provisions and exemptions are con-
tained in each subpart. 

Subpart B—Noise Abatement and 
Control 

§ 51.100 Purpose and authority. 
(a) It is the purpose of this subpart B 

to: 
(1) Call attention to the threat of 

noise pollution; 
(2) Encourage the control of noise at 

its source in cooperation with other 
Federal departments and agencies; 

(3) Encourage land use patterns for 
housing and other noise sensitive 
urban needs that will provide a suit-
able separation between them and 
major noise sources; 

(4) Generally prohibit HUD support 
for new construction of noise sensitive 
uses on sites having unacceptable noise 
exposure; 

(5) Provide policy on the use of struc-
tural and other noise attenuation 
measures where needed; and 

(6) Provide policy to guide implemen-
tation of various HUD programs. 

(b) Authority. Specific authorities for 
noise abatement and control are con-
tained in the Noise Control Act of 1972, 
as amended (42 U.S.C. 4901 et seq.); and 
the General Services Administration, 
Federal Management Circular 75–2; 

Compatible Land Uses at Federal Air-
fields. 

[44 FR 40861, July 12, 1979, as amended at 61 
FR 13333, Mar. 26, 1996] 

§ 51.101 General policy. 
(a) It is HUD’s general policy to pro-

vide minimum national standards ap-
plicable to HUD programs to protect 
citizens against excessive noise in their 
communities and places of residence. 

(1) Planning assistance. HUD requires 
that grantees give adequate consider-
ation to noise exposures and sources of 
noise as an integral part of the urban 
environment when HUD assistance is 
provided for planning purposes, as fol-
lows: 

(i) Particular emphasis shall be 
placed on the importance of compatible 
land use planning in relation to air-
ports, highways and other sources of 
high noise. 

(ii) Applicants shall take into consid-
eration HUD environmental standards 
impacting the use of land. 

(2) Activities subject to 24 CFR part 58. 
(i) Responsible entities under 24 CFR 
part 58 must take into consideration 
the noise criteria and standards in the 
environmental review process and con-
sider ameliorative actions when noise 
sensitive land development is proposed 
in noise exposed areas. Responsible en-
tities shall address deviations from the 
standards in their environmental re-
views as required in 24 CFR part 58. 

(ii) Where activities are planned in a 
noisy area, and HUD assistance is con-
templated later for housing and/or 
other noise sensitive activities, the re-
sponsible entity risks denial of the 
HUD assistance unless the HUD stand-
ards are met. 

(3) HUD support for new construction. 
HUD assistance for the construction of 
new noise sensitive uses is prohibited 
generally for projects with unaccept-
able noise exposures and is discouraged 
for projects with normally unaccept-
able noise exposure. (Standards of ac-
ceptability are contained in § 51.103(c).) 
This policy applies to all HUD pro-
grams providing assistance, subsidy or 
insurance for housing, manufactured 
home parks, nursing homes, hospitals, 
and all programs providing assistance 
or insurance for land development, re-
development or any other provision of 
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facilities and services which are di-
rected to making land available for 
housing or noise sensitive develop-
ment. The policy does not apply to re-
search demonstration projects which 
do not result in new construction or re-
construction, flood insurance, inter-
state land sales egistration, or any ac-
tion or emergency assistance under dis-
aster assistance provisions or appro-
priations which are provided to save 
lives, protect property, protect public 
health and safety, remove debris and 
wreckage, or assistance that has the ef-
fect of restoring facilities substantially 
as they existed prior to the disaster. 

(4) HUD support for existing construc-
tion. Noise exposure by itself will not 
result in the denial of HUD support for 
the resale and purchase of otherwise 
acceptable existing buildings. However, 
environmental noise is a marketability 
factor which HUD will consider in de-
termining the amount of insurance or 
other assistance that may be given. 

(5) HUD support of modernization and 
rehabilitation. For modernization 
projects located in all noise exposed 
areas, HUD shall encourage noise at-
tenuation features in alterations. For 
major or substantial rehabilitation 
projects in the Normally Unacceptable 
and Unacceptable noise zones, HUD ac-
tively shall seek to have project spon-
sors incorporate noise attenuation fea-
tures, given the extent and nature of 
the rehabilitation being undertaken 
and the level or exterior noise expo-
sure. In Unacceptable noise zones, HUD 
shall strongly encourage conversion of 
noise-exposed sites to land uses com-
patible with the high noise levels. 

(6) Research, guidance and publica-
tions. HUD shall maintain a continuing 
program designed to provide new 
knowledge of noise abatement and con-
trol to public and private bodies, to de-
velop improved methods for antici-
pating noise encroachment, to develop 
noise abatement measures through 
land use and building construction 
practices, and to foster better under-
standing of the consequences of noise. 
It shall be HUD’s policy to issue guid-
ance documents periodically to assist 
HUD personnel in assigning an accept-
ability category to projects in accord-
ance with noise exposure standards, in 
evaluating noise attenuation measures, 

and in advising local agencies about 
noise abatement strategies. The guid-
ance documents shall be updated peri-
odically in accordance with advances 
in the state-of-the-art. 

(7) Construction equipment, building 
equipment and appliances. HUD shall en-
courage the use of quieter construction 
equipment and methods in population 
centers, the use of quieter equipment 
and appliances in buildings, and the 
use of appropriate noise abatement 
techniques in the design of residential 
structures with potential noise prob-
lems. 

(8) Exterior noise goals. It is a HUD 
goal that exterior noise levels do not 
exceed a day-night average sound level 
of 55 decibels. This level is rec-
ommended by the Environmental Pro-
tection Agency as a goal for outdoors 
in residential areas. The levels rec-
ommended by EPA are not standards 
and do not take into account cost or 
feasibility. For the purposes of this 
regulation and to meet other program 
objectives, sites with a day-night aver-
age sound level of 65 and below are ac-
ceptable and are allowable (see Stand-
ards in § 51.103(c)). 

(9) Interior noise goals. It is a HUD 
goal that the interior auditory envi-
ronment shall not exceed a day-night 
average sound level of 45 decibels. At-
tenuation measures to meet these inte-
rior goals shall be employed where fea-
sible. Emphasis shall be given to noise 
sensitive interior spaces such as bed-
rooms. Minimum attenuation require-
ments are prescribed in § 51.104(a). 

(10) Acoustical privacy in multifamily 
buildings. HUD shall require the use of 
building design and acoustical treat-
ment to afford acoustical privacy in 
multifamily buildings pursuant to re-
quirements of the Minimum Property 
Standards. 

[44 FR 40861, July 12, 1979, as amended at 50 
FR 9268, Mar. 7, 1985; 61 FR 13333, Mar. 26, 
1996] 

§ 51.102 Responsibilities. 
(a) Surveillance of noise problem areas. 

Appropriate field staff shall maintain 
surveillance of potential noise problem 
areas and advise local officials, devel-
opers, and planning groups of the 
unacceptability of sites because of 
noise exposure at the earliest possible 
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time in the decision process. Every at-
tempt shall be made to insure that ap-
plicants’ site choices are consistent 
with the policy and standards con-
tained herein. 

(b) Notice to applicants. At the earliest 
possible stage, HUD program staff 
shall: 

(1) Determine the suitability of the 
acoustical environment of proposed 
projects; 

(2) Notify applicants of any adverse 
or questionable situations; and 

(3) Assure that prospective applicants 
are apprised of the standards contained 
herein so that future site choices will 
be consistent with these standards. 

(c) Interdepartmental coordination. 
HUD shall foster appropriate coordina-
tion between field offices and other de-
partments and agencies, particularly 
the Environmental Protection Agency, 
the Department of Transportation, De-
partment of Defense representatives, 
and the Department of Veterans Af-
fairs. HUD staff shall utilize the ac-
ceptability standards in commenting 
on the prospective impacts of transpor-
tation facilities and other noise gen-
erators in the Environmental Impact 
Statement review process. 

[44 FR 40861, July 12, 1979, as amended at 54 
FR 39525, Sept. 27, 1989; 61 FR 13333, Mar. 26, 
1996] 

§ 51.103 Criteria and standards. 
These standards apply to all pro-

grams as indicated in § 51.101. 
(a) Measure of external noise environ-

ments. The magnitude of the external 
noise environment at a site is deter-
mined by the value of the day-night av-
erage sound level produced as the re-
sult of the accumulation of noise from 
all sources contributing to the external 
noise environment at the site. Day- 
night average sound level, abbreviated 
as DNL and symbolized as Ldn, is the 24- 
hour average sound level, in decibels, 
obtained after addition of 10 decibels to 
sound levels in the night from 10 p.m. 
to 7 a.m. Mathematical expressions for 

average sound level and day-night av-
erage sound level are stated in the Ap-
pendix I to this subpart. 

(b) Loud impulsive sounds. On an in-
terim basis, when loud impulsive 
sounds, such as explosions or sonic 
booms, are experienced at a site, the 
day-night average sound level produced 
by the loud impulsive sounds alone 
shall have 8 decibels added to it in as-
sessing the acceptability of the site 
(see appendix I to this subpart). Alter-
natively, the C-weighted day-night av-
erage sound level (LCdn) may be used 
without the 8 decibel addition, as indi-
cated in § 51.106(a)(3). Methods for as-
sessing the contribution of loud impul-
sive sounds to day-night average sound 
level at a site and mathematical ex-
pressions for determining whether a 
sound is classed as ‘‘loud impulsive’’ 
are provided in the appendix I to this 
subpart. 

(c) Exterior standards. (1) The degree 
of acceptability of the noise environ-
ment at a site is determined by the 
sound levels external to buildings or 
other facilities containing noise sen-
sitive uses. The standards shall usually 
apply at a location 2 meters (6.5 feet) 
from the building housing noise sen-
sitive activities in the direction of the 
predominant noise source. Where the 
building location is undetermined, the 
standards shall apply 2 meters (6.5 feet) 
from the building setback line nearest 
to the predominant noise source. The 
standards shall also apply at other lo-
cations where it is determined that 
quiet outdoor space is required in an 
area ancillary to the principal use on 
the site. 

(2) The noise environment inside a 
building is considered acceptable if: (i) 
The noise environment external to the 
building complies with these standards, 
and (ii) the building is constructed in a 
manner common to the area or, if of 
uncommon construction, has at least 
the equivalent noise attenuation char-
acteristics. 

SITE ACCEPTABILITY STANDARDS 

Day-night average sound level (in decibels) Special approvals and requirements 

Acceptable .............................. Not exceeding 65 dB(1) ....................................... None. 
Normally Unacceptable ........... Above 65 dB but not exceeding 75 dB ................ Special Approvals (2) 

Environmental Review (3). 
Attenuation (4). 
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SITE ACCEPTABILITY STANDARDS—Continued 

Day-night average sound level (in decibels) Special approvals and requirements 

Unacceptable .......................... Above 75 dB ......................................................... Special Approvals (2). 
Environmental Review (3). 
Attenuation (5). 

Notes: (1) Acceptable threshold may be shifted to 70 dB in special circumstances pursuant to § 51.105(a). 
(2) See § 51.104(b) for requirements. 
(3) See § 51.104(b) for requirements. 
(4) 5 dB additional attenuation required for sites above 65 dB but not exceeding 70 dB and 10 dB additional attenuation re-

quired for sites above 70 dB but not exceeding 75 dB. (See § 51.104(a).) 
(5) Attenuation measures to be submitted to the Assistant Secretary for CPD for approval on a case-by-case basis. 

[44 FR 40861, July 12, 1979, as amended at 49 FR 12214, Mar. 29, 1984] 

§ 51.104 Special requirements. 
(a)(1) Noise attenuation. Noise attenu-

ation measures are those required in 
addition to attenuation provided by 
buildings as commonly constructed in 
the area, and requiring open windows 
for ventilation. Measures that reduce 
external noise at a site shall be used 
wherever practicable in preference to 
the incorporation of additional noise 
attenuation in buildings. Building de-
signs and construction techniques that 
provide more noise attenuation than 
typical construction may be employed 
also to meet the noise attenuation re-
quirements. 

(2) Normally unacceptable noise zones 
and unacceptable noise zones. Approvals 
in Normally Unacceptable Noise Zones 
require a minimum of 5 decibels addi-
tional sound attenuation for buildings 
having noise-sensitive uses if the day- 
night average sound level is greater 
than 65 decibels but does not exceed 70 
decibels, or a minimum of 10 decibels of 
additional sound attenuation if the 
day-night average sound level is great-
er than 70 decibels but does not exceed 
75 decibels. Noise attenuation measures 
in Unacceptable Noise Zones require 
the approval of the Assistant Secretary 
for Community Planning and Develop-
ment, or the Certifying Officer for ac-
tivities subject to 24 CFR part 58. (See 
§ 51.104(b)(2).) 

(b) Environmental review requirements. 
Environmental reviews shall be con-
ducted pursuant to the requirements of 
24 CFR parts 50 and 58, as applicable, or 
other environmental regulations issued 
by the Department. These require-
ments are hereby modified for all 
projects proposed in the Normally Un-
acceptable and Unacceptable noise ex-
posure zones as follows: 

(1) Normally unacceptable noise zone. 
(i) All projects located in the Normally 
Unacceptable Noise Zone require a Spe-
cial Environmental Clearance except 
an EIS is required for a proposed 
project located in a largely undevel-
oped area, or where the HUD action is 
likely to encourage the establishment 
of incompatible land use in this noise 
zone. 

(ii) When an EIS is required, the con-
currence of the Program Assistant Sec-
retary is also required before a project 
can be approved. For the purposes of 
this paragraph, an area will be consid-
ered as largely undeveloped unless the 
area within a 2-mile radius of the 
project boundary is more than 50 per-
cent developed for urban uses and in-
frastructure (particularly water and 
sewers) is available and has capacity to 
serve the project. 

(iii) All other projects in the Nor-
mally Unacceptable zone require a Spe-
cial Environmental Clearance, except 
where an EIS is required for other rea-
sons pursuant to HUD environmental 
policies. 

(2) Unacceptable noise zone. An EIS is 
required prior to the approval of 
projects with unacceptable noise expo-
sure. Projects in or partially in an Un-
acceptable Noise Zone shall be sub-
mitted to the Assistant Secretary for 
Community Planning and Develop-
ment, or the Certifying Officer for ac-
tivities subject to 24 CFR part 58, for 
approval. The Assistant Secretary or 
the Certifying Officer may waive the 
EIS requirement in cases where noise 
is the only environmental issue and no 
outdoor noise sensitive activity will 
take place on the site. In such cases, an 
environmental review shall be made 
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pursuant to the requirements of 24 CFR 
parts 50 or 58, as appropriate. 

[44 FR 40861, July 12, 1979, as amended at 61 
FR 13333, Mar. 26, 1996] 

§ 51.105 Exceptions. 
(a) Flexibility for non-acoustic benefits. 

Where it is determined that program 
objectives cannot be achieved on sites 
meeting the acceptability standard of 
65 decibels, the Acceptable Zone may 
be shifted to Ldn 70 on a case-by-case 
basis if all the following conditions are 
satisfied: 

(1) The project does not require an 
Environmental Impact Statement 
under provisions of § 51.104(b)(1) and 
noise is the only environmental issue. 

(2) The project has received a Special 
Environmental Clearance and has re-
ceived the concurrence of the Environ-
mental Clearance Officer. 

(3) The project meets other program 
goals to provide housing in proximity 
to employment, public facilities and 
transportation. 

(4) The project is in conformance 
with local goals and maintains the 
character of the neighborhood. 

(5) The project sponsor has set forth 
reasons, acceptable to HUD, as to why 
the noise attenuation measures that 
would normally be required for new 
construction in the Ldn 65 to Ldn 70 zone 
cannot be met. 

(6) Other sites which are not exposed 
to noise above Ldn 65 and which meet 
program objectives are generally not 
available. 
The above factors shall be documented 
and made part of the project file. 

[44 FR 40861, July 12, 1979, as amended at 61 
FR 13334, Mar. 26, 1996] 

§ 51.106 Implementation. 
(a) Use of available data. HUD field 

staff shall make maximum use of noise 
data prepared by others when such 
data are determined to be current and 
adequately projected into the future 
and are in terms of the following: 

(1) Sites in the vicinity of airports. The 
noise environment around airports is 
described sometimes in terms of Noise 
Exposure Forecasts, abbreviated as 
NEF or, in the State of California, as 
Community Noise Equivalent Level, 
abbreviated as CNEL. The noise envi-

ronment for sites in the vicinity of air-
ports for which day-night average 
sound level data are not available may 
be evaluated from NEF or CNEL anal-
yses using the following conversions to 
DNL: 

DNL≈NEF+35 
DNL≈CNEL 

(2) Sites in the vicinity of highways. 
Highway projects receiving Federal aid 
are subject to noise analyses under the 
procedures of the Federal Highway Ad-
ministration. Where such analyses are 
available they may be used to assess 
sites subject to the requirements of 
this standard. The Federal Highway 
Administration employs two alternate 
sound level descriptors: (i) The A- 
weighted sound level not exceeded 
more than 10 percent of the time for 
the highway design hour traffic flow, 
symbolized as L10; or (ii) the equivalent 
sound level for the design hour, sym-
bolized as Leq. The day-night average 
sound level may be estimated from the 
design hour L10 or Leq values by the fol-
lowing relationships, provided heavy 
trucks do not exceed 10 percent of the 
total traffic flow in vehicles per 24 
hours and the traffic flow between 10 
p.m. and 7 a.m. does not exceed 15 per-
cent of the average daily traffic flow in 
vehicles per 24 hours: 

DNL≈L10 (design hour)—3 decibels 
DNL≈Leq (design hour) decibels 

Where the auto/truck mix and time of 
day relationships as stated in this sec-
tion do not exist, the HUD Noise As-
sessment Guidelines or other noise 
analysis shall be used. 

(3) Sites in the vicinity of installations 
producing loud impulsive sounds. Certain 
Department of Defense installations 
produce loud impulsive sounds from ar-
tillery firing and bombing practice 
ranges. Noise analyses for these facili-
ties sometimes encompass sites that 
may be subject to the requirements of 
this standard. Where such analyses are 
available they may be used on an in-
terim basis to establish the accept-
ability of sites under this standard. 
The Department of Defense uses day- 
night average sound level based on C- 
weighted sound level, symbolized LCdn, 
for the analysis of loud impulsive 
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sounds. Where such analyses are pro-
vided, the 8 decibel addition specified 
in § 51.103(b), is not required, and the 
same numerical values of day-night av-
erage sound level used on an interim 
basis to determine site suitability for 
non-impulsive sounds apply to the LCdn. 

(4) Use of areawide acoustical data. 
HUD encourages the preparation and 
use of areawide acoustical information, 
such as noise contours for airports. 
Where such new or revised contours be-
come available for airports (civil or 
military) and military installations 
they shall first be referred to the HUD 
State Office (Environmental Officer) 
for review, evaluation and decision on 
appropriateness for use by HUD. The 
HUD State Office shall submit revised 
contours to the Assistant Secretary for 
Community Planning and Development 
for review, evaluation and decision 
whenever the area affected is changed 
by 20 percent or more, or whenever it is 
determined that the new contours will 
have a significant effect on HUD pro-
grams, or whenever the contours are 
not provided in a methodology accept-
able under § 51.106(a)(1) or in other 
cases where the HUD State Office de-
termines that Headquarters review is 
warranted. For other areawide acous-
tical data, review is required only 
where existing areawide data are being 
utilized and where such data have been 
changed to reflect changes in the meas-
urement methodology or underlying 
noise source assumptions. Requests for 
determination on usage of new or re-
vised areawide data shall include the 
following: 

(i) Maps showing old, if applicable, 
and new noise contours, along with 
brief description of data source and 
methodology. 

(ii) Impact on existing and prospec-
tive urbanized areas and on develop-
ment activity. 

(iii) Impact on HUD-assisted projects 
currently in processing. 

(iv) Impact on future HUD program 
activity. Where a field office has deter-
mined that immediate approval of new 
areawide data is necessary and war-
ranted in limited geographic areas, the 
request for approval should state the 
circumstances warranting such ap-
proval. Actions on proposed projects 
shall not be undertaken while new 

areawide noise data are being consid-
ered for HUD use except where the pro-
posed location is affected in the same 
manner under both the old and new 
noise data. 

(b) Site assessments. Compliance with 
the standards contained in § 51.103(c) 
shall, where necessary, be determined 
using noise assessment guidelines, 
handbooks, technical documents and 
procedures issued by the Department. 

(c) Variations in site noise levels. In 
many instances the noise environment 
will vary across a site, with portions of 
the site being in an Acceptable noise 
environment and other portions in a 
Normally Unacceptable noise environ-
ment. The standards in § 51.103(c) shall 
apply to the portions of a building or 
buildings used for residential purposes 
and for ancillary noise sensitive open 
spaces. 

(d) Noise measurements. Where noise 
assessments result in a finding that the 
site is borderline or questionable, or is 
controversial, noise measurements 
may be performed. Where it is deter-
mined that noise measurements are re-
quired, such measurements will be con-
ducted in accordance with methods and 
measurement criteria established by 
the Department. Locations for noise 
measurements will depend on the loca-
tion of noise sensitive uses that are 
nearest to the predominant noise 
source (see § 51.103(c)). 

(e) Projections of noise exposure. In ad-
dition to assessing existing exposure, 
future conditions should be projected. 
To the extent possible, noise exposure 
shall be projected to be representative 
of conditions that are expected to exist 
at a time at least 10 years beyond the 
date of the project or action under re-
view. 

(f) Reduction of site noise by use of 
berms and/or barriers. If it is determined 
by adequate analysis that a berm and/ 
or barrier will reduce noise at a hous-
ing site, and if the barrier is existing or 
there are assurances that it will be in 
place prior to occupancy, the environ-
mental noise analysis for the site may 
reflect the benefits afforded by the 
berm and/or barrier. In the environ-
mental review process under § 51.104(b), 
the location height and design of the 
berm and/or barrier shall be evaluated 
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to determine its effectiveness, and im-
pact on design and aesthetic quality, 
circulation and other environmental 
factors. 

[44 FR 40861, July 12, 1979, as amended at 61 
FR 13334, Mar. 26, 1996] 

APPENDIX I TO SUBPART B OF PART 51— 
DEFINITION OF ACOUSTICAL QUANTITIES 

1. Sound Level. The quantity in decibels 
measured with an instrument satisfying re-
quirements of American National Standard 
Specification for Type 1 Sound Level Meters 
S1.4–1971. Fast time-averaging and A-fre-
quency weighting are to be used, unless oth-

ers are specified. The sound level meter with 
the A-weighting is progressively less sen-
sitive to sounds of frequency below 1,000 
hertz (cycles per second), somewhat as is the 
ear. With fast time averaging the sound level 
meter responds particularly to recent sounds 
almost as quickly as does the ear in judging 
the loudness of a sound. 

2. Average Sound Level. Average sound 
level, in decibels, is the level of the mean- 
square A-weighted sound pressure during the 
stated time period, with reference to the 
square of the standard reference sound pres-
sure of 20 micropascals. 

Day-night average sound level, abbreviated 
as DNL, and symbolized mathematically as 
Ldn is defined as: 

Time t is in seconds, so the limits shown in 
hours and minutes are actually interpreted 
in seconds. LA(t) is the time varying value of 
A-weighted sound level, the quantity in deci-
bels measured by an instrument satisfying 
requirements of American National Standard 
Specification for Type 1 Sound Level Meters 
S1.4–1971. 

3. Loud Impulsive Sounds. When loud impul-
sive sounds such as sonic booms or explo-
sions are anticipated contributors to the 
noise environment at a site, the contribution 
to day-night average sound level produced by 
the loud impulsive sounds shall have 8 deci-
bels added to it in assessing the accept-
ability of a site. 

A loud impulsive sound is defined for the 
purpose of this regulation as one for which: 

(i) The sound is definable as a discrete 
event wherein the sound level increases to a 
maximum and then decreases in a total time 
interval of approximately one second or less 
to the ambient background level that exists 
without the sound; and 

(ii) The maximum sound level (obtained 
with slow averaging time and A-weighting of 
a Type 1 sound level meter whose character-
istics comply with ANSI S1.4–1971) exceeds 
the sound level prior to the onset of the 
event by at least 6 decibels; and 

(iii) The maximum sound level obtained 
with fast averaging time of a sound level 
meter exceeds the maximum value obtained 

with slow averaging time by at least 4 deci-
bels. 

[44 FR 40861, July 12, 1979; 49 FR 10253, Mar. 
20, 1984; 49 FR 12214, Mar. 29, 1984] 

Subpart C—Siting of HUD-Assisted 
Projects Near Hazardous Op-
erations Handling Conven-
tional Fuels or Chemicals of 
an Explosive or Flammable 
Nature 

AUTHORITY: 42 U.S.C. 3535(d). 

SOURCE: 49 FR 5103, Feb. 10, 1984, unless 
otherwise noted. 

§ 51.200 Purpose. 
The purpose of this subpart C is to: 
(a) Establish safety standards which 

can be used as a basis for calculating 
acceptable separation distances (ASD) 
for HUD-assisted projects from spe-
cific, stationary, hazardous operations 
which store, handle, or process haz-
ardous substances; 

(b) Alert those responsible for the 
siting of HUD-assisted projects to the 
inherent potential dangers when such 
projects are located in the vicinity of 
such hazardous operations; 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00374 Fmt 8010 Sfmt 8002 Y:\SGML\223077.XXX 223077 E
C

12
O

C
91

.0
00

<
/G

P
H

>

jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



365 

Office of the Secretary, HUD § 51.202 

(c) Provide guidance for identifying 
those hazardous operations which are 
most prevalent; 

(d) Provide the technical guidance re-
quired to evaluate the degree of danger 
anticipated from explosion and ther-
mal radiation (fire); and 

(e) Provide technical guidance re-
quired to determine acceptable separa-
tion distances from such hazards. 

[49 FR 5103, Feb. 10, 1984, as amended at 61 
FR 13334, Mar. 26, 1996] 

§ 51.201 Definitions. 
The terms Department and Secretary 

are defined in 24 CFR part 5. 
Acceptable separation distance (ASD)— 

means the distance beyond which the 
explosion or combustion of a hazard is 
not likely to cause structures or indi-
viduals to be subjected to blast over-
pressure or thermal radiation flux lev-
els in excess of the safety standards in 
§ 51.203. The ASD is determined by ap-
plying the safety standards established 
by this subpart C to the guidance set 
forth in HUD Guidebook, ‘‘Siting of 
HUD-Assisted Projects Near Hazardous 
Facilities.’’ 

Blast overpressure—means the pres-
sure, in pounds per square inch, in ex-
cess of normal atmospheric pressure on 
the surrounding medium caused by an 
explosion. 

Danger zone—means the land area 
circumscribed by the radius which de-
lineates the ASD of a given hazard. 

Hazard—means any stationary con-
tainer which stores, handles or proc-
esses hazardous substances of an explo-
sive or fire prone nature. The term 
‘‘hazard’’ does not include pipelines for 
the transmission of hazardous sub-
stances, if such pipelines are located 
underground or comply with applicable 
Federal, State and local safety stand-
ards. Also excepted are: (1) Containers 
with a capacity of 100 gallons or less 
when they contain common liquid in-
dustrial fuels, such as gasoline, fuel oil, 
kerosene and crude oil since they gen-
erally would pose no danger in terms of 
thermal radiation of blast overpressure 
to a project; and (2) facilities which are 
shielded from a proposed HUD-assisted 
project by the topography, because 
these topographic features effectively 
provide a mitigating measure already 
in place. 

Hazardous substances—means petro-
leum products (petrochemicals) and 
chemicals that can produce blast over-
pressure or thermal radiation levels in 
excess of the standards set forth in 
§ 51.203. A specific list of hazardous sub-
stance is found in appendix I to this 
subpart. 

HUD-assisted project—the develop-
ment, construction, rehabilitation, 
modernization or conversion with HUD 
subsidy, grant assistance, loan, loan 
guarantee, or mortgage insurance, of 
any project which is intended for resi-
dential, institutional, recreational, 
commercial or industrial use. For pur-
poses of this subpart the terms ‘‘reha-
bilitation’’ and ‘‘modernization’’ refer 
only to such repairs and renovation of 
a building or buildings as will result in 
an increased number of people being 
exposed to hazardous operations by in-
creasing residential densities, con-
verting the type of use of a building to 
habitation, or making a vacant build-
ing habitable. 

Thermal radiation level—means the 
emission and propagation of heat en-
ergy through space or a material me-
dium, expressed in BTU per square foot 
per hour (BTU/ft.2 hr.). 

[49 FR 5103, Feb. 10, 1984, as amended at 61 
FR 5204, Feb. 9, 1996; 61 FR 13334, Mar. 26, 
1996] 

§ 51.202 Approval of HUD-assisted 
projects. 

(a) The Department will not approve 
an application for assistance for a pro-
posed project located at less than the 
acceptable separation distance from a 
hazard, as defined in § 51.201, unless ap-
propriate mitigating measures, as de-
fined in § 51.205, are implemented, or 
unless mitigating measures are already 
in place. 

(b) In the case of all applications for 
proposed HUD-assisted projects, the 
Department shall evaluate projected 
development plans in the vicinity of 
these projects to determine whether 
there are plans to install a hazardous 
operation in close proximity to the 
proposed project. If the evaluation 
shows that such a plan exists, the De-
partment shall not approve assistance 
for the project unless the Department 
obtains satisfactory assurances that 
adequate mitigating measures will be 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00375 Fmt 8010 Sfmt 8002 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



366 

24 CFR Subtitle A (4–1–11 Edition) § 51.203 

taken when the hazardous operation is 
installed. 

[49 FR 5103, Feb. 10, 1984, as amended at 61 
FR 13334, Mar. 26, 1996] 

§ 51.203 Safety standards. 

The following standards shall be used 
in determining the acceptable separa-
tion distance of a proposed HUD-as-
sisted project from a hazard: 

(a) Thermal Radiation Safety Standard. 
Projects shall be located so that: 

(1) The allowable thermal radiation 
flux level at the building shall not ex-
ceed 10,000 BTU/sq. ft. per hr.; 

(2) The allowable thermal radiation 
flux level for outdoor, unprotected fa-
cilities or areas of congregation shall 
not exceed 450 BTU/sq. ft. per hour. 

(b) Blast Overpressure Safety Standard. 
Projects shall be located so that the 
maximum allowable blast overpressure 
at both buildings and outdoor, unpro-
tected facilities or areas shall not ex-
ceed 0.5 psi. 

(c) If a hazardous substance con-
stitutes both a thermal radiation and 
blast overpressure hazard, the ASD for 
each hazard shall be calculated, and 
the larger of the two ASDs shall be 
used to determine compliance with this 
subpart. 

(d) Background information on the 
standards and the logarithmic thermal 
radiation and blast overpressure charts 
that provide assistance in determining 
acceptable separation distances are 
contained in appendix II to this sub-
part C. 

[49 FR 5103, Feb. 10, 1984, as amended at 61 
FR 13334, Mar. 26, 1996] 

§ 51.204 HUD-assisted hazardous facili-
ties. 

In reviewing applications for pro-
posed HUD-assisted projects involving 
the installation of hazardous facilities, 
the Department shall ensure that such 
hazardous facilities are located at an 
acceptable separation distance from 
residences and from any other facility 
or area where people may congregate 
or be present. The mitigating measures 
listed in § 51.205 may be taken into ac-
count in determining compliance with 
this section. 

§ 51.205 Mitigating measures. 

Application of the standards for de-
termining an Acceptable Separation 
Distance (ASD) for a HUD-assisted 
project from a potential hazard of an 
explosion or fire prone nature is predi-
cated on level topography with no in-
tervening object(s) between the hazard 
and the project. Application of the 
standards can be eliminated or modi-
fied if: 

(a) The nature of the topography 
shields the proposed project from the 
hazard. 

(b) An existing permanent fire resist-
ant structure of adequate size and 
strength will shield the proposed 
project from the hazard. 

(c) A barrier is constructed sur-
rounding the hazard, at the site of the 
project, or in between the potential 
hazard and the proposed project. 

(d) The structure and outdoor areas 
used by people are designed to with-
stand blast overpressure and thermal 
radiation anticipated from the poten-
tial hazard (e.g., the project is of ma-
sonry and steel or reinforced concrete 
and steel construction). 

§ 51.206 Implementation. 
This subpart C shall be implemented 

for each proposed HUD-assisted project 
by the HUD approving official or re-
sponsible entity responsible for review 
of the project. The implementation 
procedure will be part of the environ-
mental review process in accordance 
with the procedures set forth in 24 CFR 
parts 50 and 58. 

[61 FR 13334, Mar. 26, 1996] 

§ 51.207 Special circumstances. 
The Secretary or the Secretary’s des-

ignee may, on a case-by-case basis, 
when circumstances warrant, require 
the application of this subpart C with 
respect to a substance not listed in ap-
pendix I to this subpart C that would 
create thermal or overpressure effect 
in excess of that listed in § 51.203. 

[61 FR 13334, Mar. 26, 1996] 

§ 51.208 Reservation of administrative 
and legal rights. 

Publication of these standards does 
not constitute a waiver of any right: 
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(a) Of HUD to disapprove a project pro-
posal if the siting is too close to a po-
tential hazard not covered by this sub-
part, and (b) of HUD or any person or 
other entity to seek to abate or to col-
lect damages occasioned by a nuisance, 
whether or not covered by the subpart. 

APPENDIX I TO SUBPART C OF PART 51— 
SPECIFIC HAZARDOUS SUBSTANCES 

The following is a list of specific petroleum 
products and chemicals defined to be haz-
ardous substances under § 51.201. 

HAZARDOUS LIQUIDS 

Acetic Acid 
Acetic Anhydride 
Acetone 
Acrylonitrile 
Amyl Acetate 
Amyl Alcohol 
Benzene 
Butyl Acetate 
Butyl Acrylate 
Butyl Alcohol 
Carbon Bisulfide 
Carbon Disulfide 
Cellosolve 
Cresols 
Crude Oil 

(Petroleum) 
Cumene 
Cyclohexane 
No. 2 Diesel Fuel 
Ethyl Acetate 
Ethyl Acrylate 
Ethyl Alcohol 

Ethyl Benzene 
Ethyl Dichloride 
Ethyl Ether 
Gasoline 
Heptane 
Hexane 
Isobutyl Acetate 
Isobutyl Alcohol 
Isopropyl Acetate 
Isopropyl Alcohol 
Jet Fuel and 

Kerosene 
Methyl Alcohol 
Methyl Amyl Alcohol 
Methyl Cellosolve 
Methyl Ethyl Ketone 
Naptha 
Pentane 
Propylene Oxide 
Toluene 
Vinyl Acetate 
Xylene 

HAZARDOUS GASES 

Acetaldehyde 
Butadiene 
Butane 
Ethene 
Ethylene 
Ethylene Oxide 
Hydrogen 

Liquefied Natural 
Gas (LNG) 

Liquefied Petroleum 
Gas (LPG) 

Propane 
Propylene 
Vinyl Chloride 

(Primary Source: ‘‘Urban Development 
Siting with respect to Hazardous Commer-
cial/Industrial Facilities,’’ by Rolf Jensen 
and Associates, Inc., April 1982) 

[49 FR 5105, Feb. 10, 1984; 49 FR 12214, Mar. 29, 
1984] 

APPENDIX II TO SUBPART C OF PART 51— 
DEVELOPMENT OF STANDARDS; CAL-
CULATION METHODS 

I. Background Information Concerning the 
Standards 

(a) Thermal Radiation: 
(1) Introduction. Flammable products 

stored in above ground containers represent 
a definite, potential threat to human life and 

structures in the event of fire. The resulting 
fireball emits thermal radiation which is ab-
sorbed by the surroundings. Combustible 
structures, such as wooden houses, may be 
ignited by the thermal radiation being emit-
ted. The radiation can cause severe burn, in-
juries and even death to exposed persons 
some distance away from the site of the fire. 

(2) Criteria for Acceptable Separation Dis-
tance (ASD). Wooden buildings, window 
drapes and trees generally ignite spontane-
ously when exposed for a relatively long pe-
riod of time to thermal radiation levels of 
approximately 10,000 Btu/hr. sq. ft. It will 
take 15 to 20 minutes for a building to ignite 
at that degree of thermal intensity. Since 
the reasonable response time for fire fighting 
units in urbanized areas is approximately 
five to ten minutes, a standard of 10,000 BTU/ 
hr. sq. ft. is considered an acceptable level of 
thermal radiation for buildings. 

People in outdoor areas exposed to a ther-
mal radiation flux level of approximately 
1,500 Btu/ft2 hr will suffer intolerable pain 
after 15 seconds. Longer exposure causes blis-
tering, permanent skin damage, and even 
death. Since it is assumed that children and 
the elderly could not take refuge behind 
walls or run away from the thermal effect of 
the fire within the 15 seconds before skin 
blistering occurs, unprotected (outdoor) 
areas, such as playgrounds, parks, yards, 
school grounds, etc., must be placed at such 
a distance from potential fire locations so 
that the radiation flux level is well below 
1500 Btu/ft2 hr. An acceptable flux level, par-
ticularly for elderly people and children, is 
450 Btu/ft2 hr. The skin can be exposed to 
this degree of thermal radiation for 3 min-
utes or longer with no serious detrimental 
effect. The result would be the same as a bad 
sunburn. Therefore, the standard for areas in 
which there will be exposed people, e.g. out-
door recreation areas such as playgrounds 
and parks, is set at 450 Btu/hr. sq. ft. Areas 
covered also include open space ancillary to 
residential structures, such as yard areas 
and vehicle parking areas. 

(3) Acceptable Separation Distance From a 
Potential Fire Hazard. This is the actual set-
back required for the safety of occupied 
buildings and their inhabitants, and people 
in open spaces (exposed areas) from a poten-
tial fire hazard. The specific distance re-
quired for safety from such a hazard depends 
upon the nature and the volume of the sub-
stance. The Technical Guidebook entitled 
‘‘Urban Development Siting With Respect to 
Hazardous/Commercial Industrial Facili-
ties,’’ which supplements this regulation, 
contains the technical guidance required to 
compute Acceptable Separation Distances 
(ASD) for those flammable substances most 
often encountered. 

(b) Blast Overpressure: The Acceptable Sep-
aration Distance (ASD) for people and struc-
tures from materials prone to explosion is 
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dependent upon the resultant blast measured 
in pounds per square inch (psi) overpressure. 
It has been determined by the military and 
corroborated by two independent studies 
conducted for the Department of Housing 
and Urban Development that 0.5 psi is the 
acceptable level of blast overpressure for 
both buildings and occupants, because a 
frame structure can normally withstand that 
level of external exertion with no serious 
structural damage, and it is unlikely that 
human beings inside the building would nor-
mally suffer any serious injury. Using this as 
the safety standard for blast overpressure, 
nomographs have been developed from which 
an ASD can be determined for a given quan-
tify of hazardous substance. These 
nomographs are contained in the handbook 
with detailed instructions on their use. 

(c) Hazard evaluation: The Acceptable Sepa-
ration Distances for buildings, which are de-
termined for thermal radiation and blast 
overpressure, delineate separate identifiable 
danger zones for each potential accident 
source. For some materials the fire danger 
zone will have the greatest radius and cover 
the largest area, while for others the explo-
sion danger zone will be the greatest. For ex-
ample, conventional petroleum fuel products 
stored in unpressurized tanks do not emit 
blast overpressure of dangerous levels when 
ignited. In most cases, hazardous substances 
will be stored in pressurized containers. The 
resulting blast overpressure will be experi-
enced at a greater distance than the result-
ing thermal radiation for the standards set 
in Section 51.203. In any event the hazard re-
quiring the greatest separation distance will 
prevail in determining the location of HUD- 
assisted projects. 

The standards developed for the protection 
of people and property are given in the fol-
lowing table. 

Thermal radi-
ation 

Blast over-
pressure 

Amount of acceptable expo-
sure allowed for building 
structures.

10,000 BTU/ 
ft2 hr.

0.5 psi. 

Thermal radi-
ation 

Blast over-
pressure 

Amount of acceptable expo-
sure allowed for people in 
open areas.

450 BTU/ft2 hr ... 0.5 psi. 

Problem Example 

The following example is given as a guide 
to assist in understanding how the proce-
dures are used to determine an acceptable 
separation distance. The technical data are 
found in the HUD Guidebook. Liquid propane 
is used in the example since it is both an ex-
plosion and a fire hazard. 

In this hypothetical case a proposed hous-
ing project is to be located 850 feet from a 
30,000 gallon liquid propane (LPG) tank. The 
objective is to determine the acceptable sep-
aration distance from the LPG tank. Since 
propane is both explosive and fire prone it 
will be necessary to determine the ASD for 
both explosion and for fire. The greatest of 
the two will govern. There is no dike around 
the tank in this example. 

Nomographs from the technical Guidebook 
have been reproduced to facilitate the solv-
ing of the problem. 

ASD For Explosion 

Use Figure 1 to determine the acceptable 
separation distance for explosion. 

The graph depicted on Figure 1 is predi-
cated on a blast overpressure of 0.5 psi. 

The ASD in feet can be determined by ap-
plying the quantity of the hazard (in gallons) 
to the graph. 

In this case locate the 30,000 gallon point 
on the horizontal axis and draw a vertical 
line from that point to the intersection with 
the straight line curve. Then draw a hori-
zontal line from the point where the lines 
cross to the left vertical axis where the AC-
CEPTABLE SEPARATION DISTANCE of 660 
feet is found. 

Therefore the ASD for explosion is 660 feet 
Since the proposed project site is located 

850 feet from the tank it is located at a safe 
distance with regards to blast overpressure. 
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ASD For Fire 

To determine the ASD for fire it will be 
necessary to first find the fire width (diame-
ter of the fireball) on Figure 2. Then apply 
this to Figure 3 to determine the ASD. 

Since there are two safety standards for 
fire: (a) 10,000 BTU/ft2 hr. for buildings; and 
(b) 450 BTU/ft2 hr. for people in exposed areas, 

it will be necessary to determine an ASD for 
each. 

To determine the fire width locate the 
30,000 gallon point on the horizontal axis on 
Figure 2 and draw a vertical line to the 
straight line curve. Then draw a horizontal 
line from the point where the lines cross to 
the left vertical axis where the FIRE WIDTH 
is found to be 350 feet. 
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Now locate the 350 ft. point on the hori-
zontal axis of Figure 3 and draw a vertical 
line from that point to curves 1 and 2. Then 
draw horizontal lines from the points where 
the lines cross to the left vertical axis where 
the ACCEPTABLE SEPARATION DIS-
TANCES of 240 feet for buildings and 1,150 
feet for exposure to people is found. 

Based on this the proposed project site is 
located at a safe distance from a potential 
fireball. However, exposed playgrounds or 
other exposed areas of congregation must be 
at least 1,150 feet from the tank, or be appro-
priately shielded from a potential fireball. 

(Source: HUD Handbook, ‘‘Urban Develop-
ment Siting With Respect to Hazardous 
Commercial/Industrial Facilities.’’) 
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[49 FR 5105, Feb. 10, 1984; 49 FR 12214, Mar. 29, 1984] 
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Subpart D—Siting of HUD Assisted 
Projects in Runway Clear 
Zones at Civil Airports and 
Clear Zones and Accident Po-
tential Zones at Military Air-
fields 

AUTHORITY: Sec. 2, Housing Act of 1949, as 
amended, 42 U.S.C. 1441, affirmed by sec. 2, 
HUD Act of 1969, Pub. L. 90–448; sec. 7(d), 
HUD Act of 1965, 42 U.S.C. 3535(d); OMB, Fed’l 
Mgmt. Cir. 75–2: Compatible Land Uses At 
Federal Airfields. 

SOURCE: 49 FR 880, Jan. 6, 1984, unless oth-
erwise noted. 

§ 51.300 Purpose. 
It is the purpose of this subpart to 

promote compatible land uses around 
civil airports and military airfields by 
identifying suitable land uses for Run-
way Clear Zones at civil airports and 
Clear Zones and Accident Potential 
Zones at military airfields and by es-
tablishing them as standards for pro-
viding HUD assistance, subsidy or in-
surance. 

[49 FR 880, Jan. 6, 1984, as amended at 61 FR 
13334, Mar. 26, 1996] 

§ 51.301 Definitions. 
For the purposes of this regulation, 

the following definitions apply: 
(a) Accident Potential Zone. An area at 

military airfields which is beyond the 
Clear Zone. The standards for the Acci-
dent Potential Zones are set out in De-
partment of Defense Instruction 
4165.57, ‘‘Air Installations Compatible 
Use Zones,’’ November 8, 1977, 32 CFR 
part 256. There are no Accident Poten-
tial Zones at civil airports. 

(b) Airport Operator. The civilian or 
military agency, group or individual 
which exercises control over the oper-
ations of the civil airport or military 
airfield. 

(c) Civil Airport. An existing commer-
cial service airport as designated in the 
National Plan of Integrated Airport 
Systems prepared by the Federal Avia-
tion Administration in accordance 
with section 504 of the Airport and Air-
way Improvement Act of 1982. 

(d) Runway Clear Zones and Clear 
Zones. Areas immediately beyond the 
ends of a runway. The standards for 
Runway Clear Zones for civil airports 

are established by FAA regulation 14 
CFR part 152. The standards for Clear 
Zones for military airfields are estab-
lished by DOD Instruction 4165.57, 32 
CFR part 256. 

§ 51.302 Coverage. 

(a) These policies apply to HUD pro-
grams which provide assistance, sub-
sidy or insurance for construction, land 
development, community development 
or redevelopment or any other provi-
sion of facilities and services which are 
designed to make land available for 
construction. When the HUD assist-
ance, subsidy or insurance is used to 
make land available for construction 
rather than for the actual construc-
tion, the provision of the HUD assist-
ance, subsidy or insurance shall be de-
pendent upon whether the facility to be 
built is itself acceptable in accordance 
with the standards in § 51.303. 

(b) These policies apply not only to 
new construction but also to substan-
tial or major modernization and reha-
bilitation and to any other program 
which significantly prolongs the phys-
ical or economic life of existing facili-
ties or which, in the case of Accident 
Potential Zones: 

(1) Changes the use of the facility so 
that it becomes one which is no longer 
acceptable in accordance with the 
standards contained in § 51.303(b); 

(2) Significantly increases the den-
sity or number of people at the site; or 

(3) Introduces explosive, flammable 
or toxic materials to the area. 

(c) Except as noted in § 51.303(a)(3), 
these policies do not apply to HUD pro-
grams where the action only involves 
the purchase, sale or rental of an exist-
ing property without significantly pro-
longing the physical or economic life of 
the property. 

(d) The policies do not apply to re-
search or demonstration projects which 
do not result in new construction or re-
construction, to interstate land sales 
registration, or to any action or emer-
gency assistance which is provided to 
save lives, protect property, protect 
public health and safety, or remove de-
bris and wreckage. 

[49 FR 880, Jan. 6, 1984, as amended at 61 FR 
13334, Mar. 26, 1996] 
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§ 51.303 General policy. 

It is HUD’s general policy to apply 
standards to prevent incompatible de-
velopment around civil airports and 
military airfields. 

(a) HUD policy for actions in Runway 
Clear Zones and Clear Zones. 

(1) HUD policy is not to provide any 
assistance, subsidy or insurance for 
projects and actions covered by this 
part except as stated in § 51.303(a)(2) 
below. 

(2) If a project proposed for HUD as-
sistance, subsidy or insurance is one 
which will not be frequently used or oc-
cupied by people, HUD policy is to pro-
vide assistance, subsidy or insurance 
only when written assurances are pro-
vided to HUD by the airport operator 
to the effect that there are no plans to 
purchase the land involved with such 
facilities as part of a Runway Clear 
Zone or Clear Zone acquisition pro-
gram. 

(3) Special notification requirements 
for Runway Clear Zones and Clear 
Zones. In all cases involving HUD as-
sistance, subsidy, or insurance for the 
purchase or sale of an existing property 
in a Runway Clear Zone or Clear Zone, 
HUD (or the responsible entity or re-
cipient under 24 CFR part 58) shall ad-
vise the buyer that the property is in a 
Runway Clear Zone or Clear Zone, 
what the implications of such a loca-
tion are, and that there is a possibility 
that the property may, at a later date, 
be acquired by the airport operator. 
The buyer must sign a statement ac-
knowledging receipt of this informa-
tion. 

(b) HUD policy for actions in Acci-
dent Potential Zones at Military Air-
fields. HUD policy is to discourage the 
provision of any assistance, subsidy or 
insurance for projects and actions in 
the Accident Potential Zones. To be 
approved, projects must be generally 
consistent with the recommendations 
in the Land Use Compatibility Guidelines 
For Accident Potential Zones chart con-
tained in DOD Instruction 4165.57, 32 
CFR part 256. 

[49 FR 880, Jan. 6, 1984, as amended at 61 FR 
13334, Mar. 26, 1996] 

§ 51.304 Responsibilities. 
(a) The following persons have the 

authority to approve actions in Acci-
dent Potential Zones: 

(1) For programs subject to environ-
mental review under 24 CFR part 58: 
the Certifying Officer of the respon-
sible entity as defined in 24 CFR part 
58. 

(2) For all other HUD programs: the 
HUD approving official having ap-
proval authority for the project. 

(b) The following persons have the 
authority to approve actions in Run-
way Clear Zones and Clear Zones: 

(1) For programs subject to environ-
mental review under 24 CFR part 58: 
The Certifying Officer of the respon-
sible entity as defined in 24 CFR part 
58. 

(2) For all other HUD programs: the 
Program Assistant Secretary. 

[61 FR 13335, Mar. 26, 1996] 

§ 51.305 Implementation. 
(a) Projects already approved for as-

sistance. This regulation does not 
apply to any project approved for as-
sistance prior to the effective date of 
the regulation whether the project was 
actually under construction at that 
date or not. 

(b) Acceptable data on Runway Clear 
Zones, Clear Zones and Accident Po-
tential Zones. The only Runway Clear 
Zones, Clear Zones and Accident Po-
tential Zones which will be recognized 
in applying this part are those provided 
by the airport operators and which for 
civil airports are defined in accordance 
with FAA regulations 14 CFR part 152 
or for military airfields, DOD Instruc-
tion 4165.57, 32 CFR part 256. All data, 
including changes, related to the di-
mensions of Runway Clear Zones for 
civil airports shall be verified with the 
nearest FAA Airports District Office 
before use by HUD. 

(c) Changes in Runway Clear Zones, 
Clear Zones, and Accident Potential 
Zones. If changes in the Runway Clear 
Zones, Clear Zones or Accident Poten-
tial Zones are made, the field offices 
shall immediately adopt these revised 
zones for use in reviewing proposed 
projects. 

(d) The decision to approve projects 
in the Runway Clear Zones, Clear 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00383 Fmt 8010 Sfmt 8002 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



374 

24 CFR Subtitle A (4–1–11 Edition) Pt. 52 

Zones and Accident Potential Zones 
must be documented as part of the 
enviornmental assessment or, when no 
assessment is required, as part of the 
project file. 

PART 52—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF 
HOUSING AND URBAN DEVELOP-
MENT PROGRAMS AND ACTIVI-
TIES 

Sec. 
52.1 What is the purpose of these regula-

tions? 
52.2 What definitions apply to these regula-

tions? 
52.3 What programs and activities of the 

Department are subject to these regula-
tions? 

52.4 What are the Secretary’s general re-
sponsibilities under the Order? 

52.5 What is the Secretary’s obligation with 
respect to Federal interagency coordina-
tion? 

52.6 What procedures apply to the selection 
of programs and activities under these 
regulations? 

52.7 How does the Secretary communicate 
with state and local officials concerning 
the Department’s programs and activi-
ties? 

52.8 How does the Secretary provide states 
an opportunity to comment on proposed 
Federal financial assistance and direct 
Federal development? 

52.9 How does the Secretary receive and re-
spond to comments? 

52.10 How does the Secretary make efforts 
to accommodate intergovernmental con-
cerns? 

52.11 What are the Secretary’s obligations 
in interstate situations? 

52.12 [Reserved] 

AUTHORITY: 31 U.S.C. 6506; 42 U.S.C. 3334, 
3535(d). 

SOURCE: 48 FR 29216, June 24, 1983, unless 
otherwise noted. 

§ 52.1 What is the purpose of these reg-
ulations? 

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations 
also implement applicable provisions of 
section 401 of the Intergovernmental 
Cooperation Act of 1968 and section 204 
of the Demonstration Cities and Metro-
politan Development Act of 1966. 

(b) These regulations are intended to 
foster an intergovernmental partner-
ship and a strengthened Federalism by 
relying on state processes and on state, 
areawide, regional and local coordina-
tion for review of proposed Federal fi-
nancial assistance and direct Federal 
development. 

(c) These regulations are intended to 
aid the internal management of the De-
partment, and are not intended to cre-
ate any right or benefit enforceable at 
law by a party against the Department 
or its officers. 

§ 52.2 What definitions apply to these 
regulations? 

Order means Executive Order 12372, 
issued July 14, 1982, and amended April 
8, 1983 and titled ‘‘Intergovernmental 
Review of Federal Programs.’’ 

Secretary means the Secretary of the 
U.S. Department of Housing and Urban 
Development or an official or employee 
of the Department acting for the Sec-
retary under a delegation of authority. 

State means any of the 50 states, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands. 

[48 FR 29216, June 24, 1983, as amended at 61 
FR 5205, Feb. 9, 1996] 

§ 52.3 What programs and activities of 
the Department are subject to these 
regulations? 

The Secretary publishes in the FED-
ERAL REGISTER a list of the Depart-
ment’s programs and activities that 
are subject to these regulations and 
identifies which of these are subject to 
the requirements of section 204 of the 
Demonstration Cities and Metropolitan 
Development Act. 

§ 52.4 What are the Secretary’s general 
responsibilities under the Order? 

(a) The Secretary provides opportuni-
ties for consultation by elected offi-
cials of those state and local govern-
ments that would provide the non-fed-
eral funds for, or that would be directly 
affected by, proposed Federal financial 
assistance from, or direct Federal de-
velopment by, the Department. 
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(b) If a state adopts a process under 
the Order to review and coordinate pro-
posed Federal financial assistance and 
direct Federal development, the Sec-
retary, to the extent permitted by law: 

(1) Uses the state process to deter-
mine official views of state and local 
elected officials; 

(2) Communicates with state and 
local elected officials as early in a pro-
gram planning cycle as is reasonably 
feasible to explain specific plans and 
actions; 

(3) Makes efforts to accommodate 
state and local elected officials’ con-
cerns with proposed Federal financial 
assistance and direct Federal develop-
ment that are communicated through 
the state process; 

(4) Allows the states to simplify and 
consolidate existing federally required 
state plan submissions; 

(5) Where state planning and budg-
eting systems are sufficient and where 
permitted by law, encourages the sub-
stitution of state plans for federally re-
quired state plans; 

(6) Seeks the coordination of views of 
affected state and local elected offi-
cials in one state with those of another 
state when proposed Federal financial 
assistance or direct Federal develop-
ment has an impact on interstate met-
ropolitan urban centers or other inter-
state areas; and 

(7) Supports state and local govern-
ments by discouraging the reauthoriza-
tion or creation of any planning orga-
nization which is federally-funded, 
which has a limited purpose, and which 
is not adequately representative of, or 
accountable to, state or local elected 
officials. 

§ 52.5 What is the Secretary’s obliga-
tion with respect to Federal inter-
agency coordination? 

The Secretary, to the extent prac-
ticable, consults with and seeks advice 
from all other substantially affected 
Federal departments and agencies in 
an effort to assure full coordination be-
tween such agencies and the Depart-
ment regarding programs and activi-
ties covered under these regulations. 

§ 52.6 What procedures apply to the se-
lection of programs and activities 
under these regulations? 

(a) A state may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 52.3 of 
this part for intergovernmental review 
under these regulations. Each state, 
before selecting programs and activi-
ties shall consult with local elected of-
ficials. 

(b) Each state that adopts a process 
shall notify the Secretary of the De-
partment’s programs and activities se-
lected for that process. 

(c) A state may notify the Secretary 
of changes in its selections at any 
time. For each change, the state shall 
submit to the Secretary an assurance 
that the state has consulted with local 
elected officials regarding the change. 
The Department may establish dead-
lines by which states are required to 
inform the Secretary of changes in 
their program selections. 

(d) The Secretary uses a state’s proc-
ess as soon as feasible, depending on in-
dividual programs and activities, after 
the Secretary is notified of its selec-
tions. 

§ 52.7 How does the Secretary commu-
nicate with state and local officials 
concerning the Department’s pro-
grams and activities? 

(a) For those programs and activities 
covered by a state process under § 52.6, 
the Secretary, to the extent permitted 
by law— 

(1) Uses the state process to deter-
mine views of state and local elected 
officials; and, 

(2) Communicates with state and 
local elected officials, through the 
state process, as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(b) The Secretary provides notice to 
directly affected state, areawide, re-
gional, and local entities in a state of 
proposed Federal financial assistance 
or direct Federal development if— 

(1) The state has not adopted a proc-
ess under the Order; or 

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process. 

This notice may be made by publica-
tion in the FEDERAL REGISTER or other 
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appropriate means, which the Depart-
ment in its discretion deems appro-
priate. 

§ 52.8 How does the Secretary provide 
states an opportunity to comment 
on proposed Federal financial as-
sistance and direct Federal devel-
opment? 

(a) Except in unusual circumstances, 
the Secretary gives state processes or 
directly affected state, areawide, re-
gional and local officials and entities— 

(1) At least 30 days from the date es-
tablished by the Secretary to comment 
on proposed Federal financial assist-
ance under: (i) A covered mortgage in-
surance program, (ii) the Urban Devel-
opment Action Grant Program, or (iii) 
the Housing Development Grant Pro-
gram. 

(2) At least 60 days from the date es-
tablished by the Secretary to comment 
on proposed Federal financial assist-
ance other than under a program cov-
ered by paragraph (a)(1). 

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with 
the Department have been delegated. 

(c) Applicants for programs and ac-
tivities subject to section 204 of the 
Demonstration Cities and Metropolitan 
Act shall allow areawide agencies a 60- 
day opportunity for review and com-
ment. 

[48 FR 29216, June 24, 1983, as amended at 49 
FR 24653, June 14, 1984] 

§ 52.9 How does the Secretary receive 
and respond to comments? 

(a) The Secretary follows the proce-
dures in § 52.10 if— 

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all 
Federal agencies, and 

(2) That office or official transmits a 
state process recommendation for a 
program selected under § 52.6. 

(b)(1) The single point of contact is 
not obligated to transmit comments 
from state, areawide, regional or local 
officials and entities where there is no 
state process recommendation. 

(2) If a state process recommendation 
is transmitted by a single point of con-
tact, all comments from state, 
areawide, regional, and local officials 

and entities that differ from it must 
also be transmitted. 

(c) If a state has not established a 
process, or is unable to submit a state 
process recommendation, state, 
areawide, regional and local officials 
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. 

(d) If a program or activity is not se-
lected for a state process, state, 
areawide, regional and local officials 
and entities may submit comments ei-
ther to the applicant or to the Depart-
ment. In addition, if a state process 
recommendation for a nonselected pro-
gram or activity is transmitted to the 
Department by the single point of con-
tact, the Secretary follows the proce-
dures of § 52.10 of this part. 

(e) The Secretary considers com-
ments which do not constitute a state 
process recommendation submitted 
under these regulations and for which 
the Secretary is not required to apply 
the procedures of § 52.10 of this part, 
when such comments are provided by a 
single point of contact, by the appli-
cant, or directly to the Department by 
a commenting party. 

§ 52.10 How does the Secretary make 
efforts to accommodate intergov-
ernmental concerns? 

(a) If a state process provides a state 
process recommendation to the Depart-
ment through its single point of con-
tact, the Secretary either— 

(1) Accepts the recommendation; 
(2) Reaches a mutually agreeable so-

lution with the state process; or 
(3) Provides the single point of con-

tact with such written explanation of 
its decision, as the Secretary in his or 
her discretion deems appropriate. The 
Secretary may also supplement the 
written explanation by providing the 
explanation to the single point of con-
tact by telephone, other telecommuni-
cation, or other means. 

(b) In any explanation under para-
graph (a)(3) of this section, the Sec-
retary informs the single point of con-
tact that— 

(1) The Department will not imple-
ment its decision for at least ten days 
after the single point of contact re-
ceives the explanation; or 
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(2) The Secretary has reviewed the 
decision and determined that, because 
of unusual circumstances, the waiting 
period of at least ten days is not fea-
sible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of 
mailing of such notification. 

§ 52.11 What are the Secretary’s obliga-
tions in interstate situations? 

(a) The Secretary is responsible for— 
(1) Identifying proposed Federal fi-

nancial assistance and direct Federal 
development that have an impact on 
interstate areas; 

(2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which select the 
Department’s program or activity. 

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities 
in those states that have not adopted a 
process under the Order or do not se-
lect the Department’s program or ac-
tivity; 

(4) Responding pursuant to § 52.10 of 
this part if the Secretary receives a 
recommendation from a designated 
areawide agency transmitted by a sin-
gle point of contact, in cases in which 
review, coordination, and communica-
tion with the Department have been 
delegated. 

(b) The Secretary uses the procedures 
in § 52.10 if a state process provides a 
state process recommendation to the 
Department through a single point of 
contact. 

§ 52.12 [Reserved] 

PART 55—FLOODPLAIN 
MANAGEMENT 

Subpart A—General 

Sec. 
55.1 Purpose and basic responsibility. 
55.2 Terminology. 
55.3 Assignment of responsibilities. 

Subpart B—Application of Executive Order 
on Floodplain Management 

55.10 Environmental review procedures 
under 24 CFR parts 50 and 58. 

55.11 Applicability of subpart C decision 
making process. 

55.12 Inapplicability of 24 CFR part 55 to 
certain categories of proposed actions. 

Subpart C—Procedures for Making Deter-
minations on Floodplain Management 

55.20 Decision making process. 
55.21 Notification of floodplain hazard. 
55.22 Conveyance restrictions for the dis-

position of multifamily real property. 
55.23 [Reserved] 
55.24 Aggregation. 
55.25 Areawide compliance. 
55.26 Adoption of another agency’s review 

under the executive orders. 
55.27 Documentation. 

AUTHORITY: 42 U.S.C. 3535(d) and 4001–4128; 
E.O. 11988, 42 FR 26951, 3 CFR, 1977 Comp., p. 
117. 

SOURCE: 59 FR 19107, Apr. 21, 1994, unless 
otherwise noted. 

Subpart A—General 
§ 55.1 Purpose and basic responsi-

bility. 
(a) This part implements the require-

ments of Executive Order 11988, Flood-
plain Management, and employs the 
principles of the Unified National Pro-
gram for Floodplain Management. It 
covers the proposed acquisition, con-
struction, improvement, disposition, fi-
nancing and use of properties located 
in a floodplain for which approval is re-
quired either from HUD under any ap-
plicable HUD program or from a grant 
recipient subject to 24 CFR part 58. 
This part does not prohibit approval of 
such actions (except for certain actions 
in high hazard areas), but provides a 
consistent means for implementing the 
Department’s interpretation of the ex-
ecutive order in the project approval 
decision making processes of HUD and 
of grant recipients subject to 24 CFR 
part 58. The implementation of Execu-
tive Order 11988 under this part shall be 
conducted by HUD, for Department-ad-
ministered programs subject to envi-
ronmental review under 24 CFR part 50, 
and by authorized recipients of HUD fi-
nancial assistance subject to environ-
mental review under 24 CFR part 58. 

(b) Under section 202(a) of the Flood 
Disaster Protection Act of 1973, 42 
U.S.C. 4106(a), proposed HUD financial 
assistance (including mortgage insur-
ance) for acquisition or construction 
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purposes in any ‘‘area having special 
flood hazards’’ (a flood zone designated 
by the Federal Emergency Manage-
ment Agency (FEMA)) shall not be ap-
proved in communities identified by 
FEMA as eligible for flood insurance 
but which are not participating in the 
National Flood Insurance Program. 
This prohibition only applies to pro-
posed HUD financial assistance in a 
FEMA-designated area of special flood 
hazard one year after the community 
has been formally notified by FEMA of 
the designation of the affected area. 
This prohibition is not applicable to 
HUD financial assistance in the form of 
formula grants to states, including fi-
nancial assistance under the State-ad-
ministered CDBG Program (24 CFR 
part 570, subpart I) and the State-ad-
ministered Rental Rehabilitation Pro-
gram (24 CFR 511.51), Emergency Shel-
ter Grant amounts allocated to States 
(24 CFR parts 575 and 576), and HOME 
funds provided to a state under Title II 
of the Cranston-Gonzalez National Af-
fordable Housing Act (42 U.S.C. 12701– 
12839). 

(c) Except with respect to actions 
listed in § 55.12(c), no HUD financial as-
sistance (including mortgage insur-
ance) may be approved after May 23, 
1994 with respect to: 

(1) Any action, other than a function-
ally dependent use, located in a 
floodway; 

(2) Any critical action located in a 
coastal high hazard area; or 

(3) Any non-critical action located in 
a coastal high hazard area, unless the 
action is designed for location in a 
coastal high hazard area or is a func-
tionally dependent use. An action will 
be considered to be designed for loca-
tion in a coastal high hazard area if: 

(i) In the case of new construction or 
substantial improvement, the work 
meets the current standards for V 
zones in FEMA regulations (44 CFR 
60.3(e)) and, if applicable, the Minimum 
Property Standards for such construc-
tion in 24 CFR 200.926d(c)(4)(iii); or 

(ii) In the case of existing construc-
tion (including any minor improve-
ments): 

(A) The work met FEMA elevation 
and construction standards for a coast-
al high hazard area (or if such a zone or 
such standards were not designated, 

the 100-year floodplain) applicable at 
the time the original improvements 
were constructed; or 

(B) If the original improvements 
were constructed before FEMA stand-
ards for the 100-year floodplain became 
effective or before FEMA designated 
the location of the action as within the 
100-year floodplain, the work would 
meet at least the earliest FEMA stand-
ards for construction in the 100-year 
floodplain. 

§ 55.2 Terminology. 

(a) With the exception of those terms 
defined in paragraph (b) of this section, 
the terms used in this part shall follow 
the definitions contained in section 6 of 
Executive Order 11988 and in the Flood-
plain Management Guidelines for Im-
plementing Executive Order 11988 (43 
FR 6030, February 10, 1978) issued by 
the Water Resources Council; and the 
terms ‘‘criteria’’ and ‘‘Regular Pro-
gram’’, shall follow the definitions con-
tained in FEMA regulations at 44 CFR 
59.1. 

(b) The definitions of the following 
terms in Executive Order 11988 and re-
lated documents affecting this part are 
modified for purposes of this part: 

(1) Coastal high hazard area means the 
area subject to high velocity waters, 
including but not limited to hurricane 
wave wash or tsunamis. The area is 
designated on a Flood Insurance Rate 
Map (FIRM) under FEMA regulations 
as Zone V1–30, VE, or V. (FIRMs as well 
as Flood Hazard Boundary Maps 
(FHBM) shall also be relied on for the 
delineation of ‘‘100-year floodplains’’ 
(§ 55.2(b)(8)), ‘‘500-year floodplains’’ 
(§ 55.2(b)(3)), and ‘‘floodways’’ 
(§ 55.2(b)(4)). 

(2)(i) Critical action means any activ-
ity for which even a slight chance of 
flooding would be too great, because 
such flooding might result in loss of 
life, injury to persons, or damage to 
property. Critical actions include ac-
tivities that create, maintain or extend 
the useful life of those structures or fa-
cilities that: 

(A) Produce, use or store highly vola-
tile, flammable, explosive, toxic or 
water-reactive materials; 

(B) Provide essential and irreplace-
able records or utility or emergency 
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services that may become lost or inop-
erative during flood and storm events 
(e.g., data storage centers, generating 
plants, principal utility lines, emer-
gency operations centers including fire 
and police stations, and roadways pro-
viding sole egress from flood-prone 
areas); or 

(C) Are likely to contain occupants 
who may not be sufficiently mobile to 
avoid loss of life or injury during flood 
or storm events, e.g., persons who re-
side in hospitals, nursing homes, con-
valescent homes, intermediate care fa-
cilities, board and care facilities, and 
retirement service centers. Housing for 
independent living for the elderly is 
not considered a critical action. 

(ii) Critical actions shall not be ap-
proved in floodways or coastal high 
hazard areas. 

(3) 500-year floodplain means the min-
imum floodplain of concern for Critical 
Actions and is the area subject to inun-
dation from a flood having a 0.2 percent 
chance of occurring in any given year. 
(See § 55.2(b)(1) for appropriate data 
sources.) 

(4) Floodway means that portion of 
the floodplain which is effective in car-
rying flow, where the flood hazard is 
generally the greatest, and where 
water depths and velocities are the 
highest. The term ‘‘floodway’’ as used 
here is consistent with ‘‘regulatory 
floodways’’ as identified by FEMA. 
(See § 55.2(b)(1) for appropriate data 
sources.) 

(5) Functionally dependent use means 
a land use that must necessarily be 
conducted in close proximity to water 
(e.g., a dam, marina, port facility, 
water-front park, and many types of 
bridges). 

(6) High hazard area means a 
floodway or a coastal high hazard area. 

(7) 100-year floodplain means the 
floodplain of concern for this part and 
is the area subject to a one percent or 
greater chance of flooding in any given 
year. (See § 55.2(b)(1) for appropriate 
data sources.) 

(8)(i) Substantial improvement means 
either: 

(A) Any repair, reconstruction, mod-
ernization or improvement of a struc-
ture, the cost of which equals or ex-
ceeds 50 percent of the market value of 
the structure either: 

(1) Before the improvement or repair 
is started; or 

(2) If the structure has been damaged, 
and is being restored, before the dam-
age occurred; or 

(B) Any repair, reconstruction, mod-
ernization or improvement of a struc-
ture that results in an increase of more 
than twenty percent in the number of 
dwelling units in a residential project 
or in the average peak number of cus-
tomers and employees likely to be on- 
site at any one time for a commercial 
or industrial project. 

(ii) Substantial improvement may not 
be defined to include either: 

(A) Any project for improvement of a 
structure to comply with existing state 
or local health, sanitary or safety code 
specifications that is solely necessary 
to assure safe living conditions, or 

(B) Any alteration of a structure list-
ed on the National Register of Histor-
ical Places or on a State Inventory of 
Historic Places. 

(iii) Structural repairs, reconstruc-
tion, or improvements not meeting this 
definition are considered ‘‘minor im-
provements’’. 

§ 55.3 Assignment of responsibilities. 
(a)(1) The Assistant Secretary for Com-

munity Planning and Development (CPD) 
shall oversee: (i) The Department’s im-
plementation of the order and this part 
in all HUD programs, and 

(ii) The implementation activities of 
HUD program managers and grant re-
cipients for HUD financial assistance 
subject to 24 CFR part 58. 

(2) In performing these responsibil-
ities, the Assistant Secretary for CPD 
shall make pertinent policy determina-
tions in cooperation with appropriate 
program offices and provide necessary 
assistance, training, publications, and 
procedural guidance. 

(b) Other HUD Assistant Secretaries, 
the General Counsel, and the President of 
the Government National Mortgage Asso-
ciation (GNMA) shall: (1) Ensure com-
pliance with this part for all actions 
under their jurisdiction that are pro-
posed to be conducted, supported, or 
permitted in a floodplain; 

(2) Ensure that actions approved by 
HUD or grant recipients are monitored 
and that any prescribed mitigation is 
implemented; 
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(3) Ensure that the offices under 
their jurisdiction have the technical 
resources to implement the require-
ments of this part; and 

(4) Incorporate in departmental regu-
lations, handbooks, and project and 
site standards those criteria, stand-
ards, and procedures necessary to com-
ply with the requirements of this part. 

(c) Recipient Certifying Officer. In ac-
cordance with section 9 of Executive 
Order 11988, Certifying Officers of grant 
recipients administering activities sub-
ject to 24 CFR part 58 shall: (1) Comply 
with this part in carrying out HUD-as-
sisted programs, and 

(2) Monitor approved actions and en-
sure that any prescribed mitigation is 
implemented. 

Subpart B—Application of Execu-
tive Order on Floodplain Man-
agement 

§ 55.10 Environmental review proce-
dures under 24 CFR parts 50 and 
58. 

(a) Where an environmental review is 
required under the National Environ-
mental Policy Act of 1969 (NEPA), 42 
U.S.C. 4332, and 24 CFR part 50 or part 
58, compliance with this part shall be 
completed before the completion of an 
environmental assessment (EA) includ-
ing a finding of no significant environ-
mental impact (FONSI), or an environ-
mental impact statement (EIS), in ac-
cordance with the decision points list-
ed in 24 CFR 50.17 (a) through (h), or be-
fore the preparation of an EA under 24 
CFR 58.40 or an EIS under 24 CFR 58.36. 

For types of proposed actions that are 
categorically excluded from National 
Environmental Policy Act (NEPA) re-
quirements under 24 CFR part 50 (or 
part 58), compliance with this part 
shall be completed before the Depart-
ment’s initial (SAMA, conditional, 
etc.) approval (or the conditional com-
mitment or approval by a grant recipi-
ent subject to 24 CFR part 58) of pro-
posed actions in a floodplain. 

(b) The categorical exclusion of cer-
tain proposed actions from environ-
mental review requirements under 
NEPA and 24 CFR parts 50 and 58 (see 
24 CFR 50.20 and 58.35) does not exclude 
those actions from compliance with 
this part. 

§ 55.11 Applicability of subpart C deci-
sion making process. 

(a) Before reaching the decision 
points described in § 55.10(a), HUD (for 
Department-administered programs) or 
the grant recipient (for HUD financial 
assistance subject to 24 CFR part 58) 
shall determine whether Executive 
Order 11988 and this part apply to the 
proposed action. 

(b) If Executive Order 11988 applies, 
the approval of a proposed action or 
initial commitment shall be made in 
accordance with this part. The primary 
purpose of Executive Order 11988 is to 
‘‘avoid direct or indirect support of 
floodplain development.’’ 

(c) The following table indicates the 
applicability, by location and type of 
action, of the decision making process 
for implementing Executive Order 11988 
under subpart C of this part. 

TABLE 1 

Type of proposed ac-
tion (new reviewable 
action or an amend-

ment) 

Type of proposed location 

Floodways Coastal high hazard 
areas 

100-year floodplain out-
side high hazard area 

Area between 100- and 
500-year floodplain 

Critical actions as de-
fined in § 55.2(b)(2).

Critical actions not al-
lowed.

Critical actions not al-
lowed.

Allowed if the proposed 
critical action is proc-
essed under § 55.20 1.

Allowed if the proposed 
critical action is proc-
essed under 
§ 55.20 1. 

Non-critical actions not 
excluded under 
§ 55.12 (b) or (c).

Allowed only if the pro-
posed action is a 
functionally depend-
ent use and proc-
essed under § 55.20 1.

Allowed only if the pro-
posed action: (1) Is 
either (a) designed 
for location in a 
coastal high hazard 
area or (b) a func-
tionally dependent 
use; and (2) is proc-
essed under § 55.20 1.

Allowed if the proposed 
action is processed 
under § 55.20 1.

Any non-critical action 
is allowed without 
processing under this 
part. 

1 Or those paragraphs of § 55.20 that are applicable to an action listed in § 55.12(a). 
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§ 55.12 Inapplicability of 24 CFR part 
55 to certain categories of proposed 
actions. 

(a) The decision making steps in 
§ 55.20 (b), (c) and (g) (steps 2, 3 and 7) 
shall not apply to the following cat-
egories of proposed actions: (1) HUD ac-
tions involving the disposition of HUD- 
acquired multifamily housing projects 
or ‘‘bulk sales’’ of HUD-acquired one- 
to four-family properties in commu-
nities that are in the Regular Program 
of the National Flood Insurance Pro-
gram (NFIP) and in good standing (i.e., 
not suspended from program eligibility 
or placed on probation under 44 CFR 
59.24). 

(2) HUD’s actions under section 223(f) 
of the National Housing Act (12 U.S.C. 
1715n(f)) for the purchase or refinancing 
of existing multifamily housing 
projects (including hospitals, nursing 
homes, board and care facilities, and 
intermediate care facilities) in commu-
nities that are in good standing under 
the NFIP. 

(3) HUD mortgage insurance actions 
for the repair, rehabilitation, mod-
ernization or improvement of existing 
multifamily housing projects (includ-
ing nursing homes, board and care fa-
cilities and intermediate care facili-
ties) and existing one- to four-family 
properties, in communities that are in 
the Regular Program of the NFIP and 
are in good standing, provided that the 
number of units is not increased more 
than 20 percent, the action does not in-
volve a conversion from nonresidential 
to residential land use, and the foot-
print of the structure and paved areas 
is not significantly increased. 

(b) The decision making process in 
§ 55.20 shall not apply to the following 
categories of proposed actions: (1) 
HUD’s mortgage insurance actions and 
other financial assistance for the pur-
chasing, mortgaging or refinancing of 
existing one- to four-family properties 
in communities that are in the Regular 
Program of the National Flood Insur-
ance Program (NFIP) and in good 
standing (i.e., not suspended from pro-
gram eligibility or placed on probation 
under 44 CFR 59.24), where the action is 
not a critical action and the property 
is not located in a floodway or coastal 
high hazard area; 

(2) Financial assistance for minor re-
pairs or improvements on one- to four- 
family properties that do not meet the 
thresholds for ‘‘substantial improve-
ment’’ under § 55.2(b)(8); 

(3) HUD actions involving the dis-
position of individual HUD-acquired, 
one- to four-family properties; and 

(4) HUD guarantees under the Loan 
Guarantee Recovery Fund Program (24 
CFR part 573) of loans that refinance 
existing loans and mortgages, where 
any new construction or rehabilitation 
financed by the existing loan or mort-
gage has been completed prior to the 
filing of an application under the pro-
gram, and the refinancing will not 
allow further construction or rehabili-
tation, nor result in any physical im-
pacts or changes except for routine 
maintenance. 

(c) This part shall not apply to the 
following categories of proposed HUD 
actions: 

(1) HUD-assisted exempt activities 
described in 24 CFR 58.34; 

(2) Policy level actions described at 
24 CFR 50.16 that do not involve site- 
based decisions; 

(3) HUD’s implementation of the full 
disclosure and other registration re-
quirements of the Interstate Land 
Sales Disclosure Act (15 U.S.C. 1701– 
1720); 

(4) An action involving a reposses-
sion, receivership, foreclosure, or simi-
lar acquisition of property to protect 
or enforce HUD’s financial interests 
under previously approved loans, 
grants, mortgage insurance, or other 
HUD assistance; 

(5) A minor amendment to a pre-
viously approved action with no addi-
tional adverse impact on or from a 
floodplain; 

(6) HUD’s approval of a project site, 
an incidental portion of which is situ-
ated in an adjacent floodplain, but only 
if: (i) The proposed construction and 
landscaping activities (except for 
minor grubbing, clearing of debris, 
pruning, sodding, seeding, etc.) do not 
occupy or modify the 100-year flood-
plain or the 500-year floodplain (for 
Critical Actions); 

(ii) Appropriate provision is made for 
site drainage; and 

(iii) A covenant or comparable re-
striction is placed on the property’s 
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continued use to preserve the flood-
plain; 

(7) An action for interim assistance, 
assistance under the section 232(i) Fire 
Safety Equipment Loan Insurance Pro-
gram, or emergency activities involv-
ing imminent threats to health and 
safety, and limited to necessary protec-
tion, repair or restoration activities to 
control the imminent risk or damage; 

(8) HUD’s approval of financial assist-
ance for a project on any site in a 
floodplain for which FEMA has issued: 

(i) A final Letter of Map Amendment 
(LOMA) or final Letter of Map Revision 
(LOMR) that removed the property 
from a FEMA-designated floodplain lo-
cation; or 

(ii) A conditional LOMA or condi-
tional LOMR if the HUD approval is 
subject to the requirements and condi-
tions of the conditional LOMA or con-
ditional LOMR; 

(9) HUD’s acceptance of a housing 
subdivision approval action by the De-
partment of Veterans Affairs or Farm-
ers Home Administration in accord-
ance with section 535 of the Housing 
Act of 1949 (42 U.S.C. 1490o); 

(10) An action that was, on May 23, 
1994, already approved by HUD (or a 
grant recipient subject to 24 CFR part 
58) and is being implemented (unless 
approval is requested for a new review-
able action), provided that §§ 55.21 and 
55.22 apply where the covered trans-
actions under those sections have not 
yet occurred, and that any hazard 
minimization measures required by 
HUD (or a grant recipient subject to 24 
CFR part 58) under its implementation 
of Executive Order 11988 before May 23, 
1994 shall be completed; 

(11) Issuance or use of Housing 
Vouchers, Certificates under the Sec-
tion 8 Existing Housing Program, or 
other forms of rental subsidy where 
HUD, the awarding community, or the 
public housing agency that administers 
the contract awards rental subsidies 
that are not project-based (i.e., do not 
involve site-specific subsidies); and 

(12) Secondary mortgage operations 
of the Government National Mortgage 
Association (GNMA). 

[59 FR 19107, Apr. 21, 1994, as amended at 59 
FR 33199, June 28, 1994; 62 FR 15802, Apr. 2, 
1997] 

Subpart C—Procedures for Mak-
ing Determinations on Flood-
plain Management 

§ 55.20 Decision making process. 

The decision making process for com-
pliance with this part contains eight 
steps, including public notices and an 
examination of practicable alter-
natives. The steps to be followed in the 
decision making process are: 

(a) Step 1. Determine whether the 
proposed action is located in a 100-year 
floodplain (or a 500-year floodplain for 
a Critical Action). If the proposed ac-
tion would not be conducted in one of 
those locations, then no further com-
pliance with this part is required. 

(b) Step 2. Notify the public at the 
earliest possible time of a proposal to 
consider an action in a floodplain (or in 
the 500-year floodplain for a Critical 
Action), and involve the affected and 
interested public in the decision mak-
ing process. 

(1) The public notices required by 
paragraphs (b) and (g) of this section 
may be combined with other project 
notices wherever appropriate. Notices 
required under this part must be bilin-
gual if the affected public is largely 
non-English speaking. In addition, all 
notices must be published in an appro-
priate local printed news medium, and 
must be sent to federal, state, and local 
public agencies, organizations, and, 
where not otherwise covered, individ-
uals known to be interested in the pro-
posed action. 

(2) A minimum of 15 calendar days 
shall be allowed for comment on the 
public notice. 

(3) A notice under this paragraph 
shall state: the name, proposed loca-
tion and description of the activity; 
the total number of acres of floodplain 
involved; and the HUD official and 
phone number to contact for informa-
tion. The notice shall indicate the 
hours and the HUD office at which a 
full description of the proposed action 
may be reviewed. 

(c) Step 3. Identify and evaluate prac-
ticable alternatives to locating the 
proposed action in a floodplain (or the 
500-year floodplain for a Critical Ac-
tion). 
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(1) The consideration of practicable 
alternatives to the proposed site or 
method may include: 

(i) Locations outside the floodplain 
(or 500-year floodplain for a Critical 
Action); 

(ii) Alternative methods to serve the 
identical project objective; and 

(iii) A determination not to approve 
any action. 

(2) In reviewing practicable alter-
natives, the Department or a grant re-
cipient subject to 24 CFR part 58 shall 
consider feasible technological alter-
natives, hazard reduction methods and 
related mitigation costs, and environ-
mental impacts. 

(d) Step 4. Identify the potential di-
rect and indirect impacts associated 
with the occupancy or modification of 
the floodplain (or 500-year floodplain 
for a Critical Action). 

(e) Step 5. Where practicable, design 
or modify the proposed action to mini-
mize the potential adverse impacts 
within the floodplain (including the 
500-year floodplain for a Critical Ac-
tion) and to restore and preserve its 
natural and beneficial values. All crit-
ical actions in the 500-year floodplain 
shall be designed and built at or above 
the 100-year floodplain (in the case of 
new construction) and modified to in-
clude: 

(1) Preparation of and participation 
in an early warning system; 

(2) An emergency evacuation and re-
location plan; 

(3) Identification of evacuation 
route(s) out of the 500-year floodplain; 
and 

(4) Identification marks of past or es-
timated flood levels on all structures. 

(f) Step 6. Reevaluate the proposed ac-
tion to determine: 

(1) Whether it is still practicable in 
light of its exposure to flood hazards in 
the floodplain, the extent to which it 
will aggravate the current hazards to 
other floodplains, and its potential to 
disrupt floodplain values; and 

(2) Whether alternatives prelimi-
narily rejected at Step 3 (paragraph 
(c)) of this section are practicable in 
light of the information gained in 
Steps 4 and 5 (paragraphs (d) and (e)) of 
this section. 

(g) Step 7. (1) If the reevaluation re-
sults in a determination that there is 

no practicable alternative to locating 
the proposal in the floodplain (or the 
500-year floodplain for a Critical Ac-
tion), publish a final notice that in-
cludes: 

(i) The reasons why the proposal 
must be located in the floodplain; 

(ii) A list of the alternatives consid-
ered; and 

(iii) All mitigation measures to be 
taken to minimize adverse impacts and 
to restore and preserve natural and 
beneficial values. 

(2) In addition, the public notice pro-
cedures of § 55.20(b)(1) shall be followed, 
and a minimum of 7 calendar days for 
public comment before approval of the 
proposed action shall be provided. 

(h) Step 8. Upon completion of the de-
cision making process in Steps 1 
through 7, implement the proposed ac-
tion. There is a continuing responsi-
bility to ensure that the mitigating 
measures identified in Step 7 are im-
plemented. 

§ 55.21 Notification of floodplain haz-
ard. 

For HUD programs under which a fi-
nancial transaction for a property lo-
cated in a floodplain (a 500-year flood-
plain for a Critical Action) is guaran-
teed, approved, regulated or insured, 
any private party participating in the 
transaction and any current or pro-
spective tenant shall be informed by 
HUD (or by HUD’s designee, e.g., a 
mortgagor) or a grant recipient subject 
to 24 CFR part 58 of the hazards of the 
floodplain location before the execu-
tion of documents completing the 
transaction. 

§ 55.22 Conveyance restrictions for the 
disposition of multifamily real 
property. 

(a) In the disposition (including leas-
ing) of multifamily properties acquired 
by HUD that are located in a floodplain 
(a 500-year floodplain for a Critical Ac-
tion), the documents used for the con-
veyance must: (1) Refer to those uses 
that are restricted under identified fed-
eral, state, or local floodplain regula-
tions; and 

(2) Include any land use restrictions 
limiting the use of the property by a 
grantee or purchaser and any succes-
sors under state or local laws. 
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(b)(1) For disposition of multifamily 
properties acquired by HUD that are 
located in a 500-year floodplain and 
contain Critical Actions, HUD shall, as 
a condition of approval of the disposi-
tion, require by covenant or com-
parable restriction on the property’s 
use that the property owner and suc-
cessive owners provide written notifi-
cation to each current and prospective 
tenant concerning: (i) The hazards to 
life and to property for those persons 
who reside or work in a structure lo-
cated within the 500-year floodplain, 
and 

(ii) The availability of flood insur-
ance on the contents of their dwelling 
unit or business. 

(2) The notice shall also be posted in 
the building so that it will be legible at 
all times and easily visible to all per-
sons entering or using the building. 

[59 FR 19107, Apr. 21, 1994, as amended at 59 
FR 33199, June 28, 1994] 

§ 55.23 [Reserved] 

§ 55.24 Aggregation. 
Where two or more actions have been 

proposed, require compliance with sub-
part C of this part, affect the same 
floodplain, and are currently under re-
view by the Department (or by a grant 
recipient subject to 24 CFR part 58), in-
dividual or aggregated approvals may 
be issued. A single compliance review 
and approval under this section is sub-
ject to compliance with the decision 
making process in § 55.20. 

§ 55.25 Areawide compliance. 
(a) A HUD-approved areawide compli-

ance process may be substituted for in-
dividual compliance or aggregated 
compliance under § 55.24 where a series 
of individual actions is proposed or 
contemplated in a pertinent area for 
HUD’s examination of floodplain haz-
ards. In areawide compliances, the area 
for examination may include a sector 
of, or the entire, floodplain—as rel-
evant to the proposed or anticipated 
actions. The areawide compliance proc-
ess shall be in accord with the decision 
making process under § 55.20. 

(b) The areawide compliance process 
shall address the relevant executive or-
ders and shall consider local land use 
planning and development controls 

(e.g., those enforced by the community 
for purposes of floodplain management 
under the National Flood Insurance 
Program (NFIP)) and applicable state 
programs for floodplain management. 
The process shall include the develop-
ment and publication of a strategy 
that identifies the range of develop-
ment and mitigation measures under 
which the proposed HUD assistance 
may be approved and that indicates the 
types of actions that will not be ap-
proved in the floodplain. 

(c) Individual actions that fit within 
the types of proposed HUD actions spe-
cifically addressed under the areawide 
compliance do not require further com-
pliance with § 55.20 except that a deter-
mination by the Department or a grant 
recipient subject to 24 CFR part 58 
shall be made concerning whether the 
individual action accords with the 
areawide strategy. Where the indi-
vidual action does not accord with the 
areawide strategy, specific develop-
ment and mitigation measures shall be 
prescribed as a condition of HUD’s ap-
proval of the individual action. 

(d) Areawide compliance under the 
procedures of this section is subject to 
the following provisions: (1) It shall be 
initiated by HUD through a formal 
agreement of understanding with af-
fected local governments concerning 
mutual responsibilities governing the 
preparation, issuance, implementation, 
and enforcement of the areawide strat-
egy; 

(2) It may be performed jointly with 
one or more Federal departments or 
agencies, or grant recipients subject to 
24 CFR part 58 that serve as the respon-
sible Federal official; 

(3) It shall establish mechanisms to 
ensure that: (i) The terms of approval 
of individual actions (e.g., concerning 
structures and facilities) will be con-
sistent with the areawide strategy; 

(ii) The controls set forth in the 
areawide strategy are implemented and 
enforced in a timely manner; and 

(iii) Where necessary, mitigation for 
individual actions will be established 
as a condition of approval. 

(4) An open scoping process (in ac-
cordance with 40 CFR 1501.7) shall be 
used for determining the scope of 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00394 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



385 

Office of the Secretary, HUD § 55.27 

issues to be addressed and for identi-
fying significant issues related to hous-
ing and community development for 
the floodplain; 

(5) Federal, state and local agencies 
with expertise in floodplain manage-
ment, flood evacuation preparedness, 
land use planning and building regula-
tion, or soil and natural resource con-
servation shall be invited to partici-
pate in the scoping process and to pro-
vide advice and comments; and 

(6) Eligibility for participation in and 
the use of the areawide compliance 
must be limited to communities that 
are in the Regular Program of the Na-
tional Flood Insurance Program and in 
good standing (i.e., not suspended from 
program eligibility or placed on proba-
tion under 44 CFR 59.24), thereby dem-
onstrating a capacity for and commit-
ment to floodplain management stand-
ards sufficient to perform responsibil-
ities under this part. 

(7) An expiration date (not to exceed 
ten years from the date of the formal 
adoption by the local governments) for 
HUD approval of areawide compliance 
under this part must be stated in the 
agreement between the local govern-
ments and HUD. In conjunction with 
the setting of an expiration date, a 
mechanism for HUD’s reevaluation of 
the appropriateness of areawide com-
pliance must be provided in the agree-
ment. 

§ 55.26 Adoption of another agency’s 
review under the executive orders. 

If a proposed action covered under 
this part is already covered in a prior 
review performed under the executive 
order by another agency, that review 
may be adopted by HUD or by a grant 
recipient authorized under 24 CFR part 
58, provided that: 

(a) There is no pending litigation re-
lating to the other agency’s review for 
floodplain management; 

(b) The adopting agency makes a 
finding that: 

(1) The type of action currently pro-
posed is comparable to the type of ac-
tion previously reviewed by the other 
agency; and 

(2) There has been no material 
change in circumstances since the pre-
vious review was conducted; and 

(c) As a condition of approval, miti-
gation measures similar to those pre-
scribed in the previous review shall be 
required of the current proposed ac-
tion. 

§ 55.27 Documentation. 

(a) For purposes of compliance with 
§ 55.20, the responsible HUD official who 
would approve the proposed action (or 
the Certifying Officer for a grant re-
cipient subject to 24 CFR part 58) shall 
require that the following actions be 
documented: (1) Under § 55.20(c), prac-
ticable alternative sites have been con-
sidered outside the floodplain, but 
within the local housing market area, 
the local public utility service area, or 
the jurisdictional boundaries of a re-
cipient unit of general local govern-
ment (as defined in 24 CFR 570.3), 
whichever geographic area is more ap-
propriate to the proposed HUD action. 
Actual sites under review must be iden-
tified and the reasons for the non-selec-
tion of those sites as practicable alter-
natives must be described; and 

(2) Under § 55.20(e), measures to mini-
mize the potential adverse impacts of 
the proposed action on the affected 
floodplain as identified in § 55.20(d) 
have been applied to the design for the 
proposed action. 

(b) For purposes of compliance with 
§ 55.24, § 55.25, or § 55.26 (as appropriate), 
the responsible HUD official (or the 
Certifying Officer for a grant recipient 
subject to 24 CFR part 58) who would 
approve the proposed action shall re-
quire documentation of compliance 
with the required conditions. 

(c) Documentation of compliance 
with this part (including copies of pub-
lic notices) must be attached to the en-
vironmental assessment, the environ-
mental impact statement or the com-
pliance record and be maintained as a 
part of the project file. In addition, for 
environmental impact statements, doc-
umentation of compliance with this 
part must be included as a part of the 
record of decision (or environmental 
review record for grant recipients sub-
ject to 24 CFR part 58). 
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PART 58—ENVIRONMENTAL REVIEW 
PROCEDURES FOR ENTITIES AS-
SUMING HUD ENVIRONMENTAL 
RESPONSIBILITIES 

Subpart A—Purpose, Legal Authority, 
Federal Laws and Authorities 

Sec. 
58.1 Purpose and applicability. 
58.2 Terms, abbreviations and definitions. 
58.4 Assumption authority. 
58.5 Related Federal laws and authorities. 
58.6 Other requirements. 

Subpart B—General Policy: Responsibilities 
of Responsible Entities 

58.10 Basic environmental responsibility. 
58.11 Legal capacity and performance. 
58.12 Technical and administrative capac-

ity. 
58.13 Responsibilities of the certifying offi-

cer. 
58.14 Interaction with State, Federal and 

non-Federal entities. 
58.15 Tiering. 
58.17 [Reserved] 
58.18 Responsibilities of States assuming 

HUD environmental responsibilities. 

Subpart C—General Policy: Environmental 
Review Procedures 

58.21 Time periods. 
58.22 Limitations on activities pending 

clearance. 
58.23 Financial assistance for environ-

mental review. 

Subpart D—Environmental Review Process: 
Documentation, Range of Activities, 
Project Aggregation and Classification 

58.30 Environmental review process. 
58.32 Project aggregation. 
58.33 Emergencies. 
58.34 Exempt activities. 
58.35 Categorical exclusions. 
58.36 Environmental assessments. 
58.37 Environmental impact statement de-

terminations. 
58.38 Environmental review record. 

Subpart E—Environmental Review Process: 
Environmental Assessments (EA’s) 

58.40 Preparing the environmental assess-
ment. 

58.43 Dissemination and/or publication of 
the findings of no significant impact. 

58.45 Public comment periods. 
58.46 Time delays for exceptional cir-

cumstances. 

58.47 Re-evaluation of environmental as-
sessments and other environmental find-
ings. 

Subpart F—Environmental Review Process: 
Environmental Impact Statement De-
terminations 

58.52 Adoption of other agencies’ EISs. 
58.53 Use of prior environmental impact 

statements. 

Subpart G—Environmental Review Process: 
Procedures for Draft, Final and Supple-
mental Environmental Impact State-
ments 

58.55 Notice of intent to prepare an EIS. 
58.56 Scoping process. 
58.57 Lead agency designation. 
58.59 Public hearings and meetings. 
58.60 Preparation and filing of environ-

mental impact statements. 

Subpart H—Release of Funds for Particular 
Projects 

58.70 Notice of intent to request release of 
funds. 

58.71 Request for release of funds and cer-
tification. 

58.72 HUD or State actions on RROFs and 
certifications. 

58.73 Objections to release of funds. 
58.74 Time for objecting. 
58.75 Permissible bases for objections. 
58.76 Procedure for objections. 
58.77 Effect of approval of certification. 

AUTHORITY: 12 U.S.C. 1707 note, 1715z– 
13a(k); 25 U.S.C. 4115 and 4226; 42 U.S.C. 1437x, 
3535(d), 3547, 4332, 4852, 5304(g), 11402, 12838, 
and 12905(h); title II of Pub. L. 105–276; E.O. 
11514 as amended by E.O 11991, 3 CFR 1977 
Comp., p. 123. 

SOURCE: 61 FR 19122, Apr. 30, 1996, unless 
otherwise noted. 

Subpart A—Purpose, Legal Au-
thority, Federal Laws and Au-
thorities 

§ 58.1 Purpose and applicability. 
(a) Purpose. This part provides in-

structions and guidance to recipients 
of HUD assistance and other respon-
sible entities for conducting an envi-
ronmental review for a particular 
project or activity and for obtaining 
approval of a Request for Release of 
Funds. 

(b) Applicability. This part applies to 
activities and projects where specific 
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statutory authority exists for recipi-
ents or other responsible entities to as-
sume environmental responsibilities. 
Programs and activities subject to this 
part include: 

(1) Community Development Block 
Grant programs authorized by Title I 
of the Housing and Community Devel-
opment Act of 1974, in accordance with 
section 104(g) (42 U.S.C. 5304(g)); 

(2) [Reserved] 
(3)(i) Grants to states and units of 

general local government under the 
Emergency Shelter Grant Program, 
Supportive Housing Program (and its 
predecessors, the Supportive Housing 
Demonstration Program (both Transi-
tional Housing and Permanent Housing 
for Homeless Persons with Disabilities) 
and Supplemental Assistance for Fa-
cilities to Assist the Homeless), Shel-
ter Plus Care Program, Safe Havens for 
Homeless Individuals Demonstration 
Program, and Rural Homeless Housing 
Assistance, authorized by Title IV of 
the McKinney-Vento Homeless Assist-
ance Act, in accordance with section 
443 (42 U.S.C. 11402); 

(ii) Grants beginning with Fiscal 
Year 2001 to private non-profit organi-
zations and housing agencies under the 
Supportive Housing Program and Shel-
ter Plus Care Program authorized by 
Title IV of the McKinney-Vento Home-
less Assistance Act, in accordance with 
section 443 (42 U.S.C. 11402); 

(4) The HOME Investment Partner-
ships Program authorized by Title II of 
the Cranston-Gonzalez National Afford-
able Housing Act (NAHA), in accord-
ance with section 288 (42 U.S.C. 12838); 

(5) Grants to States and units of gen-
eral local government for abatement of 
lead-based paint and lead dust hazards 
pursuant to Title II of the Departments 
of Veterans Affairs and Housing and 
Urban Development and Independent 
Agencies Appropriations Act, 1992, and 
grants for lead-based paint hazard re-
duction under section 1011 of the Hous-
ing and Community Development Act 
of 1992, in accordance with section 
1011(o) (42 U.S.C. 4852(o)); 

(6)(i) Public Housing Programs under 
Title I of the United States Housing 
Act of 1937, including HOPE VI grants 
authorized under section 24 of the Act 
for Fiscal Year 2000 and later, in ac-

cordance with section 26 (42 U.S.C. 
1437x); 

(ii) Grants for the revitalization of 
severely distressed public housing 
(HOPE VI) for Fiscal Year 1999 and 
prior years, in accordance with Title II 
of the Departments of Veterans Affairs 
and Housing and Urban Development, 
and Independent Agencies Appropria-
tions Act, 1999 (Pub. L. 105–276, ap-
proved October 21, 1998); and 

(iii) Assistance administered by a 
public housing agency under section 8 
of the United States Housing Act of 
1937, except for assistance provided 
under part 886 of this title, in accord-
ance with section 26 (42 U.S.C. 1437x); 

(7) Special Projects appropriated 
under an appropriation act for HUD, 
such as special projects under the head-
ing ‘‘Annual Contributions for Assisted 
Housing’’ in Title II of various Depart-
ments of Veterans Affairs and Housing 
and Urban Development, and Inde-
pendent Agencies Appropriations Acts, 
in accordance with section 305(c) of the 
Multifamily Housing Property Disposi-
tion Reform Act of 1994 (42 U.S.C. 3547); 

(8) The FHA Multifamily Housing Fi-
nance Agency Pilot Program under sec-
tion 542(c) of the Housing and Commu-
nity Development Act of 1992, in ac-
cordance with section 542(c)(9)(12 
U.S.C. 1707 note); 

(9) The Self-Help Homeownership Op-
portunity Program under section 11 of 
the Housing Opportunity Program Ex-
tension Act of 1996 (Pub. L. 104–120, 110 
Stat. 834), in accordance with section 
11(m)); 

(10) Assistance provided under the 
Native American Housing Assistance 
and Self-Determination Act of 1996 
(NAHASDA), in accordance with: 

(i) Section 105 for Indian Housing 
Block Grants and Federal Guarantees 
or Financing for Tribal Housing Au-
thorities (25 U.S.C. 4115 and 4226); and 

(ii) Section 806 for Native Hawaiian 
Housing Block Grants (25 U.S.C. 4226); 

(11) Indian Housing Loan Guarantees 
authorized by section 184 of the Hous-
ing and Community Development Act 
of 1992, in accordance with section 
184(k) (12 U.S.C. 1715z–13a(k)); and 

(12) Grants for Housing Opportunities 
for Persons with AIDS (HOPWA) under 
the AIDS Housing Opportunity Act, as 
follows: competitive grants beginning 
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with Fiscal Year 2001 and all formula 
grants, in accordance with section 
856(h) (42 U.S.C. 12905(h)); all grants for 
Fiscal Year 1999 and prior years, in ac-
cordance with section 207(c) of the De-
partments of Veterans Affairs and 
Housing and Urban Development, and 
Independent Agencies Appropriations 
Act, 1999 (Pub. L. 105–276, approved Oc-
tober 21, 1998). 

(c) When HUD assistance is used to 
help fund a revolving loan fund that is 
administered by a recipient or another 
party, the activities initially receiving 
assistance from the fund are subject to 
the requirements in this part. Future 
activities receiving assistance from the 
revolving loan fund, after the fund has 
received loan repayments, are subject 
to the environmental review require-
ments if the rules of the HUD program 
that initially provided assistance to 
the fund continue to treat the activi-
ties as subject to the Federal require-
ments. If the HUD program treats the 
activities as not being subject to any 
Federal requirements, then the activi-
ties cease to become Federally-funded 
activities and the provisions of this 
part do not apply. 

(d) To the extent permitted by appli-
cable laws and the applicable regula-
tions of the Council on Environmental 
Quality, the Assistant Secretary for 
Community Planning and Development 
may, for good cause and with appro-
priate conditions, approve waivers and 
exceptions or establish criteria for ex-
ceptions from the requirements of this 
part. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 
FR 56127, Sept. 29, 2003] 

§ 58.2 Terms, abbreviations and defini-
tions. 

(a) For the purposes of this part, the 
following definitions supplement the 
uniform terminology provided in 40 
CFR part 1508: 

(1) Activity means an action that a 
grantee or recipient puts forth as part 
of an assisted project, regardless of 
whether its cost is to be borne by the 
HUD assistance or is an eligible ex-
pense under the HUD assistance pro-
gram. 

(2) Certifying Officer means the offi-
cial who is authorized to execute the 
Request for Release of Funds and Cer-

tification and has the legal capacity to 
carry out the responsibilities of § 58.13. 

(3) Extraordinary Circumstances means 
a situation in which an environmental 
assessment (EA) or environmental im-
pact statement (EIS) is not normally 
required, but due to unusual condi-
tions, an EA or EIS is appropriate. In-
dicators of unusual conditions are: 

(i) Actions that are unique or with-
out precedent; 

(ii) Actions that are substantially 
similar to those that normally require 
an EIS; 

(iii) Actions that are likely to alter 
existing HUD policy or HUD mandates; 
or 

(iv) Actions that, due to unusual 
physical conditions on the site or in 
the vicinity, have the potential for a 
significant impact on the environment 
or in which the environment could 
have a significant impact on users of 
the facility. 

(4) Project means an activity, or a 
group of integrally related activities, 
designed by the recipient to accom-
plish, in whole or in part, a specific ob-
jective. 

(5) Recipient means any of the fol-
lowing entities, when they are eligible 
recipients or grantees under a program 
listed in § 58.1(b): 

(i) A State that does not distribute 
HUD assistance under the program to a 
unit of general local government; 

(ii) Guam, the Northern Mariana Is-
lands, the Virgin Islands, American 
Samoa, and Palau; 

(iii) A unit of general local govern-
ment; 

(iv) An Indian tribe; 
(v) With respect to Public Housing 

Programs under § 58.1(b)(6)(i), fiscal 
year 1999 and prior HOPE VI grants 
under § 58.1(b)(6)(ii) or Section 8 assist-
ance under § 58.1(b)(6)(iii), a public 
housing agency; 

(vi) Any direct grantee of HUD for a 
special project under § 58.1(b)(7); 

(vii) With respect to the FHA Multi-
family Housing Finance Agency Pro-
gram under 58.1(b)(8), a qualified hous-
ing finance agency; 

(viii) With respect to the Self-Help 
Homeownership Opportunity Program 
under § 58.1(b)(9), any direct grantee of 
HUD. 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00398 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



389 

Office of the Secretary, HUD § 58.2 

(ix)(A) With respect to NAHASDA as-
sistance under § 58.1(b)(10), the Indian 
tribe or the Department of Hawaiian 
Home Lands; and 

(B) With respect to the Section 184 
Indian Housing Loan Guarantee pro-
gram under § 58.1(b)(11), the Indian 
tribe. 

(x) With respect to the Shelter Plus 
Care and Supportive Housing Programs 
under § 58.1(b)(3)(ii), nonprofit organiza-
tions and other entities. 

(6) Release of funds. In the case of the 
FHA Multifamily Housing Finance 
Agency Program under § 58.1(b)(8), Re-
lease of Funds, as used in this part, re-
fers to HUD issuance of a firm approval 
letter, and Request for Release of 
Funds refers to a recipient’s request for 
a firm approval letter. In the case of 
the Section 184 Indian Housing Loan 
Guarantee program under § 58.1(b)(11), 
Release of Funds refers to HUD’s 
issuance of a commitment to guarantee 
a loan, or if there is no commitment, 
HUD’s issuance of a certificate of guar-
antee. 

(7) Responsible Entity. Responsible En-
tity means: 

(i) With respect to environmental re-
sponsibilities under programs listed in 
§ 58.1(b)(1), (2), (3)(i), (4), and (5), a re-
cipient under the program. 

(ii) With respect to environmental re-
sponsibilities under the programs list-
ed in § 58.1(b)(3)(ii) and (6) through (12), 
a state, unit of general local govern-
ment, Indian tribe or Alaska Native 
Village, or the Department of Hawaiian 
Home Lands, when it is the recipient 
under the program. Under the Native 
American Housing Assistance and Self- 
Determination Act of 1996 (25 U.S.C. 
4101 et seq.) listed in § 58.1(b)(10)(i), the 
Indian tribe is the responsible entity 
whether or not a Tribally Designated 
Housing Entity is authorized to receive 
grant amounts on behalf of the tribe. 
The Indian tribe is also the responsible 
entity under the Section 184 Indian 
Housing Loan Guarantee program list-
ed in § 58.1(b)(11). Regional Corpora-
tions in Alaska are considered Indian 
tribes in this part. Non-recipient re-
sponsible entities are designated as fol-
lows: 

(A) For qualified housing finance 
agencies, the State or a unit of general 
local government, Indian tribe or Alas-

ka native village whose jurisdiction 
contains the project site; 

(B) For public housing agencies, the 
unit of general local government with-
in which the project is located that ex-
ercises land use responsibility, or if 
HUD determines this infeasible, the 
county, or if HUD determines this in-
feasible, the State; 

(C) For non-profit organizations and 
other entities, the unit of general local 
government, Indian tribe or Alaska na-
tive village within which the project is 
located that exercises land use respon-
sibility, or if HUD determines this in-
feasible, the county, or if HUD deter-
mines this infeasible, the State; 

(8) Unit Density refers to a change in 
the number of dwelling units. Where a 
threshold is identified as a percentage 
change in density that triggers review 
requirements, no distinction is made 
between an increase or a decrease in 
density. 

(9) Tiering means the evaluation of an 
action or an activity at various points 
in the development process as a pro-
posal or event becomes ripe for an En-
vironment Assessment or Review. 

(10) Vacant Building means a habit-
able structure that has been vacant for 
more than one year. 

(b) The following abbreviations are 
used throughout this part: 

(1) CDBG—Community Development 
Block Grant; 

(2) CEQ—Council on Environmental 
Quality; 

(3) EA—Environmental Assessment; 
(4) EIS—Environmental Impact 

Statement; 
(5) EPA—Environmental Protection 

Agency; 
(6) ERR—Environmental Review 

Record; 
(7) FONSI—Finding of No Significant 

Impact; 
(8) HUD—Department of Housing and 

Urban Development; 
(9) NAHA—Cranston-Gonzalez Na-

tional Affordable Housing Act of 1990; 
(10) NEPA—National Environmental 

Policy Act of 1969, as amended; 
(11) NOI/EIS—Notice of Intent to Pre-

pare an EIS; 
(12) NOI/RROF—Notice of Intent to 

Request Release of Funds; 
(13) ROD—Record of Decision; 
(14) ROF—Release of Funds; and 
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(15) RROF—Request for Release of 
Funds. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 
FR 56128, Sept. 29, 2003] 

§ 58.4 Assumption authority. 
(a) Assumption authority for responsible 

entities: General. Responsible entities 
shall assume the responsibility for en-
vironmental review, decision-making, 
and action that would otherwise apply 
to HUD under NEPA and other provi-
sions of law that further the purposes 
of NEPA, as specified in § 58.5. Respon-
sible entities that receive assistance 
directly from HUD assume these re-
sponsibilities by execution of a grant 
agreement with HUD and/or a legally 
binding document such as the certifi-
cation contained on HUD Form 7015.15, 
certifying to the assumption of envi-
ronmental responsibilities. When a 
State distributes funds to a responsible 
entity, the State must provide for ap-
propriate procedures by which these re-
sponsible entities will evidence their 
assumption of environmental respon-
sibilities. 

(b) Particular responsibilities of the 
States. (1) States are recipients for pur-
poses of directly undertaking a State 
project and must assume the environ-
mental review responsibilities for the 
State’s activities and those of any non- 
governmental entity that may partici-
pate in the project. In this case, the 
State must submit the certification 
and RROF to HUD for approval. 

(2) States must exercise HUD’s re-
sponsibilities in accordance with § 58.18, 
with respect to approval of a unit of 
local government’s environmental cer-
tification and RROF for a HUD assisted 
project funded through the state. Ap-
proval by the state of a unit of local 
government’s certification and RROF 
satisfies the Secretary’s responsibil-
ities under NEPA and the related laws 
cited in § 58.5. 

(c) Particular responsibilities of Indian 
tribes. An Indian tribe may, but is not 
required to, assume responsibilities for 
environmental review, decision-making 
and action for programs authorized by 
the Native American Housing Assist-
ance and Self-Determination Act of 
1996 (25 U.S.C. 4101 et seq.) (other than 
title VIII) or section 184 of the Housing 
and Community Development Act of 

1992 (12 U.S.C. 1715z–13a). The tribe 
must make a separate decision regard-
ing assumption of responsibilities for 
each of these Acts and communicate 
that decision in writing to HUD. If the 
tribe assumes these responsibilities, 
the requirements of this part shall 
apply. If a tribe formally declines as-
sumption of these responsibilities, they 
are retained by HUD and the provisions 
of part 50 of this title apply. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 
FR 56128, Sept. 29, 2003] 

§ 58.5 Related Federal laws and au-
thorities. 

In accordance with the provisions of 
law cited in § 58.1(b), the responsible en-
tity must assume responsibilities for 
environmental review, decision-making 
and action that would apply to HUD 
under the following specified laws and 
authorities. The responsible entity 
must certify that it has complied with 
the requirements that would apply to 
HUD under these laws and authorities 
and must consider the criteria, stand-
ards, policies and regulations of these 
laws and authorities. 

(a) Historic properties. (1) The Na-
tional Historic Preservation Act of 1966 
(16 U.S.C. 470 et seq.), particularly sec-
tions 106 and 110 (16 U.S.C. 470 and 470h– 
2). 

(2) Executive Order 11593, Protection 
and Enhancement of the Cultural Envi-
ronment, May 13, 1971 (36 FR 8921), 3 
CFR 1971–1975 Comp., p. 559, particu-
larly section 2(c). 

(3) Federal historic preservation reg-
ulations as follows: 

(i) 36 CFR part 800 with respect to 
HUD programs other than Urban De-
velopment Action Grants (UDAG); and 

(ii) 36 CFR part 801 with respect to 
UDAG. 

(4) The Reservoir Salvage Act of 1960 
as amended by the Archeological and 
Historic Preservation Act of 1974 (16 
U.S.C. 469 et seq.), particularly section 3 
(16 U.S.C. 469a-1). 

(b) Floodplain management and wet-
land protection. (1) Executive Order 
11988, Floodplain Management, May 24, 
1977 (42 FR 26951), 3 CFR, 1977 Comp., p. 
117, as interpreted in HUD regulations 
at 24 CFR part 55, particularly section 
2(a) of the order (For an explanation of 
the relationship between the decision- 
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making process in 24 CFR part 55 and 
this part, see § 55.10 of this subtitle A.) 

(2) Executive Order 11990, Protection 
of Wetlands, May 24, 1977 (42 FR 26961), 
3 CFR, 1977 Comp., p. 121, particularly 
sections 2 and 5. 

(c) Coastal Zone Management. The 
Coastal Zone Management Act of 1972 
(16 U.S.C. 1451 et seq.), as amended, par-
ticularly section 307(c) and (d) (16 
U.S.C. 1456(c) and (d)). 

(d) Sole source aquifers. (1) The Safe 
Drinking Water Act of 1974 (42 U.S.C. 
201, 300(f) et seq., and 21 U.S.C. 349) as 
amended; particularly section 1424(e)(42 
U.S.C. 300h–3(e)). 

(2) Sole Source Aquifers (Environ-
mental Protection Agency—40 CFR 
part 149). 

(e) Endangered species. The Endan-
gered Species Act of 1973 (16 U.S.C. 1531 
et seq.) as amended, particularly sec-
tion 7 (16 U.S.C. 1536). 

(f) Wild and scenic rivers. The Wild 
and Scenic Rivers Act of 1968 (16 U.S.C. 
1271 et seq.) as amended, particularly 
section 7(b) and (c) (16 U.S.C. 1278(b) 
and (c)). 

(g) Air quality. (1) The Clean Air Act 
(42 U.S.C. 7401 et. seq.) as amended; par-
ticularly section 176(c) and (d) (42 
U.S.C. 7506(c) and (d)). 

(2) Determining Conformity of Fed-
eral Actions to State or Federal Imple-
mentation Plans (Environmental Pro-
tection Agency—40 CFR parts 6, 51, and 
93). 

(h) Farmlands protection. (1) Farmland 
Protection Policy Act of 1981 (7 U.S.C. 
4201 et seq.) particularly sections 1540(b) 
and 1541 (7 U.S.C. 4201(b) and 4202). 

(2) Farmland Protection Policy (De-
partment of Agriculture—7 CFR part 
658). 

(i) HUD environmental standards. (1) 
Applicable criteria and standards spec-
ified in part 51 of this title, other than 
the runway clear zone notification re-
quirement in § 51.303(a)(3). 

(2)(i) Also, it is HUD policy that all 
properties that are being proposed for 
use in HUD programs be free of haz-
ardous materials, contamination, toxic 
chemicals and gases, and radioactive 
substances, where a hazard could affect 
the health and safety of occupants or 
conflict with the intended utilization 
of the property. 

(ii) The environmental review of mul-
tifamily housing with five or more 
dwelling units (including leasing), or 
non-residential property, must include 
the evaluation of previous uses of the 
site or other evidence of contamination 
on or near the site, to ensure that the 
occupants of proposed sites are not ad-
versely affected by any of the hazards 
listed in paragraph (i)(2)(i) of this sec-
tion. 

(iii) Particular attention should be 
given to any proposed site on or in the 
general proximity of such areas as 
dumps, landfills, industrial sites, or 
other locations that contain, or may 
have contained, hazardous wastes. 

(iv) The responsible entity shall use 
current techniques by qualified profes-
sionals to undertake investigations de-
termined necessary. 

(j) Environmental justice. Executive 
Order 12898—Federal Actions to Ad-
dress Environmental Justice in Minor-
ity Populations and Low-Income Popu-
lations, February 11, 1994 (59 FR 7629), 3 
CFR, 1994 Comp. p. 859. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 
FR 56128, Sept. 29, 2003] 

§ 58.6 Other requirements. 
In addition to the duties under the 

laws and authorities specified in § 58.5 
for assumption by the responsible enti-
ty under the laws cited in § 58.1(b), the 
responsible entity must comply with 
the following requirements. Applica-
bility of the following requirements 
does not trigger the certification and 
release of funds procedure under this 
part or preclude exemption of an activ-
ity under § 58.34(a)(12) and/or the appli-
cability of § 58.35(b). However, the re-
sponsible entity remains responsible 
for addressing the following require-
ments in its ERR and meeting these re-
quirements, where applicable, regard-
less of whether the activity is exempt 
under § 58.34 or categorically excluded 
under § 58.35(a) or (b). 

(a)(1) Under the Flood Disaster Pro-
tection Act of 1973, as amended (42 
U.S.C. 4001–4128), Federal financial as-
sistance for acquisition and construc-
tion purposes (including rehabilitation) 
may not be used in an area identified 
by the Federal Emergency Manage-
ment Agency (FEMA) as having special 
flood hazards, unless: 
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(i) The community in which the area 
is situated is participating in the Na-
tional Flood Insurance Program (see 44 
CFR parts 59 through 79), or less than 
one year has passed since the FEMA 
notification regarding such hazards; 
and 

(ii) Where the community is partici-
pating in the National Flood Insurance 
Program, flood insurance protection is 
to be obtained as a condition of the ap-
proval of financial assistance to the 
property owner. 

(2) Where the community is partici-
pating in the National Flood Insurance 
Program and the recipient provides fi-
nancial assistance for acquisition or 
construction purposes (including reha-
bilitation) for property located in an 
area identified by FEMA as having spe-
cial flood hazards, the responsible enti-
ty is responsible for assuring that flood 
insurance under the National Flood In-
surance Program is obtained and main-
tained. 

(3) Paragraph (a) of this section does 
not apply to Federal formula grants 
made to a State. 

(b) Under section 582 of the National 
Flood Insurance Reform Act of 1994, 42 
U.S.C. 5154a, HUD disaster assistance 
that is made available in a special 
flood hazard area may not be used to 
make a payment (including any loan 
assistance payment) to a person for re-
pair, replacement or restoration for 
flood damage to any personal, residen-
tial or commercial property if: 

(1) The person had previously re-
ceived Federal flood disaster assistance 
conditioned on obtaining and main-
taining flood insurance; and 

(2) The person failed to obtain and 
maintain flood insurance. 

(c) Pursuant to the Coastal Barrier 
Resources Act, as amended by the 
Coastal Barrier Improvement Act of 
1990 (16 U.S.C. 3501), HUD assistance 
may not be used for most activities 
proposed in the Coastal Barrier Re-
sources System. 

(d) In all cases involving HUD assist-
ance, subsidy, or insurance for the pur-
chase or sale of an existing property in 
a Runway Clear Zone or Clear Zone, as 
defined in 24 CFR part 51, the respon-
sible entity shall advise the buyer that 
the property is in a runway clear zone 
or clear zone, what the implications of 

such a location are, and that there is a 
possibility that the property may, at a 
later date, be acquired by the airport 
operator. The buyer must sign a state-
ment acknowledging receipt of this in-
formation. 

[61 FR 19122, Apr. 30, 1996, as amended at 63 
FR 15271, Mar. 30, 1998] 

Subpart B—General Policy: Re-
sponsibilities of Responsible 
Entities 

§ 58.10 Basic environmental responsi-
bility. 

In accordance with the provisions of 
law cited in § 58.1(b), except as other-
wise provided in § 58.4(c), the respon-
sible entity must assume the environ-
mental responsibilities for projects 
under programs cited in § 58.1(b). In 
doing so, the responsible entity must 
comply with the provisions of NEPA 
and the CEQ regulations contained in 
40 CFR parts 1500 through 1508, includ-
ing the requirements set forth in this 
part. 

[68 FR 56128, Sept. 29, 2003] 

§ 58.11 Legal capacity and perform-
ance. 

(a) A responsible entity which be-
lieves that it does not have the legal 
capacity to carry out the environ-
mental responsibilities required by this 
part must contact the appropriate 
local HUD Office or the State for fur-
ther instructions. Determinations of 
legal capacity will be made on a case- 
by-case basis. 

(b) If a public housing, special 
project, HOPWA, Supportive Housing, 
Shelter Plus Care, or Self-Help Home-
ownership Opportunity recipient that 
is not a responsible entity objects to 
the non-recipient responsible entity 
conducting the environmental review 
on the basis of performance, timing, or 
compatibility of objectives, HUD will 
review the facts to determine who will 
perform the environmental review. 

(c) At any time, HUD may reject the 
use of a responsible entity to conduct 
the environmental review in a par-
ticular case on the basis of perform-
ance, timing or compatibility of objec-
tives, or in accordance with § 58.77(d)(1). 
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(d) If a responsible entity, other than 
a recipient, objects to performing an 
environmental review, or if HUD deter-
mines that the responsible entity 
should not perform the environmental 
review, HUD may designate another re-
sponsible entity to conduct the review 
in accordance with this part or may 
itself conduct the environmental re-
view in accordance with the provisions 
of 24 CFR part 50. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 
FR 56129, Sept. 29, 2003] 

§ 58.12 Technical and administrative 
capacity. 

The responsible entity must develop 
the technical and administrative capa-
bility necessary to comply with 40 CFR 
parts 1500 through 1508 and the require-
ments of this part. 

§ 58.13 Responsibilities of the certi-
fying officer. 

Under the terms of the certification 
required by § 58.71, a responsible enti-
ty’s certifying officer is the ‘‘respon-
sible Federal official’’ as that term is 
used in section 102 of NEPA and in 
statutory provisions cited in § 58.1(b). 
The Certifying Officer is therefore re-
sponsible for all the requirements of 
section 102 of NEPA and the related 
provisions in 40 CFR parts 1500 through 
1508, and 24 CFR part 58, including the 
related Federal authorities listed in 
§ 58.5. The Certifying Officer must also: 

(a) Represent the responsible entity 
and be subject to the jurisdiction of the 
Federal courts. The Certifying Officer 
will not be represented by the Depart-
ment of Justice in court; and 

(b) Ensure that the responsible entity 
reviews and comments on all EISs pre-
pared for Federal projects that may 
have an impact on the recipient’s pro-
gram. 

§ 58.14 Interaction with State, Federal 
and non-Federal entities. 

A responsible entity shall consult 
with appropriate environmental agen-
cies, State, Federal and non-Federal 
entities and the public in the prepara-
tion of an EIS, EA or other environ-
mental reviews undertaken under the 
related laws and authorities cited in 
§ 58.5 and § 58.6. The responsible entity 
must also cooperate with other agen-

cies to reduce duplication between 
NEPA and comparable environmental 
review requirements of the State (see 
40 CFR 1506.2 (b) and (c)). The respon-
sible entity must prepare its EAs and 
EISs so that they comply with the en-
vironmental review requirements of 
both Federal and State laws unless 
otherwise specified or provided by law. 
State, Federal and local agencies may 
participate or act in a joint lead or co-
operating agency capacity in the prep-
aration of joint EISs or joint environ-
mental assessments (see 40 CFR 
1501.5(b) and 1501.6). A single EIS or EA 
may be prepared and adopted by mul-
tiple users to the extent that the re-
view addresses the relevant environ-
mental issues and there is a written 
agreement between the cooperating 
agencies which sets forth the coordi-
nated and overall responsibilities. 

[63 FR 15271, Mar 30, 1998] 

§ 58.15 Tiering. 
Responsible entities may tier their 

environmental reviews and assess-
ments to eliminate repetitive discus-
sions of the same issues at subsequent 
levels of review. Tiering is appropriate 
when there is a requirement to evalu-
ate a policy or proposal in the early 
stages of development or when site-spe-
cific analysis or mitigation is not cur-
rently feasible and a more narrow or 
focused analysis is better done at a 
later date. The site specific review 
need only reference or summarize the 
issues addressed in the broader review. 
The broader review should identify and 
evaluate those issues ripe for decision 
and exclude those issues not relevant 
to the policy, program or project under 
consideration. The broader review 
should also establish the policy, stand-
ard or process to be followed in the site 
specific review. The Finding of No Sig-
nificant Impact (FONSI) with respect 
to the broader assessment shall include 
a summary of the assessment and iden-
tify the significant issues to be consid-
ered in site specific reviews. Subse-
quent site-specific reviews will not re-
quire notices or a Request for Release 
of Funds unless the Certifying Officer 
determines that there are unantici-
pated impacts or impacts not ade-
quately addressed in the prior review. 
A tiering approach can be used for 
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meeting environmental review require-
ments in areas designated for special 
focus in local Consolidated Plans. 
Local and State Governments are en-
couraged to use the Consolidated Plan 
process to facilitate environmental re-
views. 

§ 58.17 [Reserved] 

§ 58.18 Responsibilities of States as-
suming HUD environmental respon-
sibilities. 

States that elect to administer a 
HUD program shall ensure that the 
program complies with the provisions 
of this part. The state must: 

(a) Designate the state agency or 
agencies that will be responsible for 
carrying out the requirements and ad-
ministrative responsibilities set forth 
in subpart H of this part and which 
will: 

(1) Develop a monitoring and enforce-
ment program for post-review actions 
on environmental reviews and monitor 
compliance with any environmental 
conditions included in the award. 

(2) Receive public notices, RROFs, 
and certifications from recipients pur-
suant to §§ 58.70 and 58.71; accept objec-
tions from the public and from other 
agencies (§ 58.73); and perform other re-
lated responsibilities regarding re-
leases of funds. 

(b) Fulfill the state role in subpart H 
relative to the time period set for the 
receipt and disposition of comments, 
objections and appeals (if any) on par-
ticular projects. 

[68 FR 56129, Sept. 29, 2003] 

Subpart C—General Policy: 
Environmental Review Procedures 
§ 58.21 Time periods. 

All time periods in this part shall be 
counted in calendar days. The first day 
of a time period begins at 12:01 a.m. 
local time on the day following the 
publication or the mailing and posting 
date of the notice which initiates the 
time period. 

§ 58.22 Limitations on activities pend-
ing clearance. 

(a) Neither a recipient nor any par-
ticipant in the development process, 
including public or private nonprofit or 

for-profit entities, or any of their con-
tractors, may commit HUD assistance 
under a program listed in § 58.1(b) on an 
activity or project until HUD or the 
state has approved the recipient’s 
RROF and the related certification 
from the responsible entity. In addi-
tion, until the RROF and the related 
certification have been approved, nei-
ther a recipient nor any participant in 
the development process may commit 
non-HUD funds on or undertake an ac-
tivity or project under a program listed 
in § 58.1(b) if the activity or project 
would have an adverse environmental 
impact or limit the choice of reason-
able alternatives. 

(b) If a project or activity is exempt 
under § 58.34, or is categorically ex-
cluded (except in extraordinary cir-
cumstances) under § 58.35(b), no RROF 
is required and the recipient may un-
dertake the activity immediately after 
the responsible entity has documented 
its determination as required in 
§ 58.34(b) and § 58.35(d), but the recipient 
must comply with applicable require-
ments under § 58.6. 

(c) If a recipient is considering an ap-
plication from a prospective sub-
recipient or beneficiary and is aware 
that the prospective subrecipient or 
beneficiary is about to take an action 
within the jurisdiction of the recipient 
that is prohibited by paragraph (a) of 
this section, then the recipient will 
take appropriate action to ensure that 
the objectives and procedures of NEPA 
are achieved. 

(d) An option agreement on a pro-
posed site or property is allowable 
prior to the completion of the environ-
mental review if the option agreement 
is subject to a determination by the re-
cipient on the desirability of the prop-
erty for the project as a result of the 
completion of the environmental re-
view in accordance with this part and 
the cost of the option is a nominal por-
tion of the purchase price. There is no 
constraint on the purchase of an option 
by third parties that have not been se-
lected for HUD funding, have no re-
sponsibility for the environmental re-
view and have no say in the approval or 
disapproval of the project. 

(e) Self-Help Homeownership Oppor-
tunity Program (SHOP). In accordance 
with section 11(d)(2)(A) of the Housing 
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Opportunity Program Extension Act of 
1996 (42 U.S.C. 12805 note), an organiza-
tion, consortium, or affiliate receiving 
assistance under the SHOP program 
may advance nongrant funds to acquire 
land prior to completion of an environ-
mental review and approval of a Re-
quest for Release of Funds (RROF) and 
certification, notwithstanding para-
graph (a) of this section. Any advances 
to acquire land prior to approval of the 
RROF and certification are made at 
the risk of the organization, consor-
tium, or affiliate and reimbursement 
for such advances may depend on the 
result of the environmental review. 
This authorization is limited to the 
SHOP program only and all other 
forms of HUD assistance are subject to 
the limitations in paragraph (a) of this 
section. 

(f) Relocation. Funds may be com-
mitted for relocation assistance before 
the approval of the RROF and related 
certification for the project provided 
that the relocation assistance is re-
quired by 24 CFR part 42. 

[68 FR 56129, Sept. 29, 2003] 

§ 58.23 Financial assistance for envi-
ronmental review. 

The costs of environmental reviews, 
including costs incurred in complying 
with any of the related laws and au-
thorities cited in § 58.5 and § 58.6, are el-
igible costs to the extent allowable 
under the HUD assistance program reg-
ulations. 

Subpart D—Environmental Review 
Process: Documentation, 
Range of Activities, Project 
Aggregation and Classifica-
tion 

§ 58.30 Environmental review process. 
(a) The environmental review process 

consists of all the actions that a re-
sponsible entity must take to deter-
mine compliance with this part. The 
environmental review process includes 
all the compliance actions needed for 
other activities and projects that are 
not assisted by HUD but are aggregated 
by the responsible entity in accordance 
with § 58.32. 

(b) The environmental review process 
should begin as soon as a recipient de-

termines the projected use of HUD as-
sistance. 

§ 58.32 Project aggregation. 

(a) A responsible entity must group 
together and evaluate as a single 
project all individual activities which 
are related either on a geographical or 
functional basis, or are logical parts of 
a composite of contemplated actions. 

(b) In deciding the most appropriate 
basis for aggregation when evaluating 
activities under more than one pro-
gram, the responsible entity may 
choose: functional aggregation when a 
specific type of activity (e.g., water im-
provements) is to take place in several 
separate locales or jurisdictions; geo-
graphic aggregation when a mix of dis-
similar but related activities is to be 
concentrated in a fairly specific project 
area (e.g., a combination of water, 
sewer and street improvements and 
economic development activities); or a 
combination of aggregation approaches, 
which, for various project locations, 
considers the impacts arising from 
each functional activity and its inter-
relationship with other activities. 

(c) The purpose of project aggrega-
tion is to group together related activi-
ties so that the responsible entity can: 

(1) Address adequately and analyze, 
in a single environmental review, the 
separate and combined impacts of ac-
tivities that are similar, connected and 
closely related, or that are dependent 
upon other activities and actions. (See 
40 CFR 1508.25(a)). 

(2) Consider reasonable alternative 
courses of action. 

(3) Schedule the activities to resolve 
conflicts or mitigate the individual, 
combined and/or cumulative effects. 

(4) Prescribe mitigation measures 
and safeguards including project alter-
natives and modifications to individual 
activities. 

(d) Multi-year project aggregation—(1) 
Release of funds. When a recipient’s 
planning and program development 
provide for activities to be imple-
mented over two or more years, the re-
sponsible entity’s environmental re-
view should consider the relationship 
among all component activities of the 
multi-year project regardless of the 
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source of funds and address and evalu-
ate their cumulative environmental ef-
fects. The estimated range of the ag-
gregated activities and the estimated 
cost of the total project must be listed 
and described by the responsible entity 
in the environmental review and in-
cluded in the RROF. The release of 
funds will cover the entire project pe-
riod. 

(2) When one or more of the condi-
tions described in § 58.47 exists, the re-
cipient or other responsible entity 
must re-evaluate the environmental re-
view. 

§ 58.33 Emergencies. 
(a) In the cases of emergency, dis-

aster or imminent threat to health and 
safety which warrant the taking of an 
action with significant environmental 
impact, the provisions of 40 CFR 1506.11 
shall apply. 

(b) If funds are needed on an emer-
gency basis and adherence to separate 
comment periods would prevent the 
giving of assistance during a Presi-
dentially declared disaster, or during a 
local emergency that has been declared 
by the chief elected official of the re-
sponsible entity who has proclaimed 
that there is an immediate need for 
public action to protect the public 
safety, the combined Notice of FONSI 
and Notice of Intent to Request Re-
lease of Funds (NOI/RROF) may be dis-
seminated and/or published simulta-
neously with the submission of the 
RROF. The combined Notice of FONSI 
and NOI/RROF shall state that the 
funds are needed on an emergency basis 
due to a declared disaster and that the 
comment periods have been combined. 
The Notice shall also invite com-
menters to submit their comments to 
both HUD and the responsible entity 
issuing the notice to ensure that these 
comments will receive full consider-
ation. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 
FR 56129, Sept. 29, 2003] 

§ 58.34 Exempt activities. 
(a) Except for the applicable require-

ments of § 58.6, the responsible entity 
does not have to comply with the re-
quirements of this part or undertake 
any environmental review, consulta-
tion or other action under NEPA and 

the other provisions of law or authori-
ties cited in § 58.5 for the activities ex-
empt by this section or projects con-
sisting solely of the following exempt 
activities: 

(1) Environmental and other studies, 
resource identification and the devel-
opment of plans and strategies; 

(2) Information and financial serv-
ices; 

(3) Administrative and management 
activities; 

(4) Public services that will not have 
a physical impact or result in any 
physical changes, including but not 
limited to services concerned with em-
ployment, crime prevention, child care, 
health, drug abuse, education, coun-
seling, energy conservation and welfare 
or recreational needs; 

(5) Inspections and testing of prop-
erties for hazards or defects; 

(6) Purchase of insurance; 
(7) Purchase of tools; 
(8) Engineering or design costs; 
(9) Technical assistance and training; 
(10) Assistance for temporary or per-

manent improvements that do not 
alter environmental conditions and are 
limited to protection, repair, or res-
toration activities necessary only to 
control or arrest the effects from disas-
ters or imminent threats to public 
safety including those resulting from 
physical deterioration; 

(11) Payment of principal and inter-
est on loans made or obligations guar-
anteed by HUD; 

(12) Any of the categorical exclusions 
listed in § 58.35(a) provided that there 
are no circumstances which require 
compliance with any other Federal 
laws and authorities cited in § 58.5. 

(b) A recipient does not have to sub-
mit an RROF and certification, and no 
further approval from HUD or the 
State will be needed by the recipient 
for the drawdown of funds to carry out 
exempt activities and projects. How-
ever, the responsible entity must docu-
ment in writing its determination that 
each activity or project is exempt and 
meets the conditions specified for such 
exemption under this section. 

[61 FR 19122, Apr. 30, 1996, as amended at 63 
FR 15271, Mar. 30, 1998] 
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§ 58.35 Categorical exclusions. 
Categorical exclusion refers to a cat-

egory of activities for which no envi-
ronmental impact statement or envi-
ronmental assessment and finding of 
no significant impact under NEPA is 
required, except in extraordinary cir-
cumstances (see § 58.2(a)(3)) in which a 
normally excluded activity may have a 
significant impact. Compliance with 
the other applicable Federal environ-
mental laws and authorities listed in 
§ 58.5 is required for any categorical ex-
clusion listed in paragraph (a) of this 
section. 

(a) Categorical exclusions subject to 
§ 58.5. The following activities are cat-
egorically excluded under NEPA, but 
may be subject to review under au-
thorities listed in § 58.5: 

(1) Acquisition, repair, improvement, 
reconstruction, or rehabilitation of 
public facilities and improvements 
(other than buildings) when the facili-
ties and improvements are in place and 
will be retained in the same use with-
out change in size or capacity of more 
than 20 percent (e.g., replacement of 
water or sewer lines, reconstruction of 
curbs and sidewalks, repaving of 
streets). 

(2) Special projects directed to the 
removal of material and architectural 
barriers that restrict the mobility of 
and accessibility to elderly and handi-
capped persons. 

(3) Rehabilitation of buildings and 
improvements when the following con-
ditions are met: 

(i) In the case of a building for resi-
dential use (with one to four units), the 
density is not increased beyond four 
units, the land use is not changed, and 
the footprint of the building is not in-
creased in a floodplain or in a wetland; 

(ii) In the case of multifamily resi-
dential buildings: 

(A) Unit density is not changed more 
than 20 percent; 

(B) The project does not involve 
changes in land use from residential to 
non-residential; and 

(C) The estimated cost of rehabilita-
tion is less than 75 percent of the total 
estimated cost of replacement after re-
habilitation. 

(iii) In the case of non-residential 
structures, including commercial, in-
dustrial, and public buildings: 

(A) The facilities and improvements 
are in place and will not be changed in 
size or capacity by more than 20 per-
cent; and 

(B) The activity does not involve a 
change in land use, such as from non- 
residential to residential, commercial 
to industrial, or from one industrial 
use to another. 

(4)(i) An individual action on up to 
four dwelling units where there is a 
maximum of four units on any one site. 
The units can be four one-unit build-
ings or one four-unit building or any 
combination in between; or 

(ii) An individual action on a project 
of five or more housing units developed 
on scattered sites when the sites are 
more than 2,000 feet apart and there 
are not more than four housing units 
on any one site. 

(iii) Paragraphs (a)(4)(i) and (ii) of 
this section do not apply to rehabilita-
tion of a building for residential use 
(with one to four units) (see paragraph 
(a)(3)(i) of this section). 

(5) Acquisition (including leasing) or 
disposition of, or equity loans on an ex-
isting structure, or acquisition (includ-
ing leasing) of vacant land provided 
that the structure or land acquired, fi-
nanced, or disposed of will be retained 
for the same use. 

(6) Combinations of the above activi-
ties. 

(b) Categorical exclusions not subject to 
§ 58.5. The Department has determined 
that the following categorically ex-
cluded activities would not alter any 
conditions that would require a review 
or compliance determination under the 
Federal laws and authorities cited in 
§ 58.5. When the following kinds of ac-
tivities are undertaken, the responsible 
entity does not have to publish a NOI/ 
RROF or execute a certification and 
the recipient does not have to submit a 
RROF to HUD (or the State) except in 
the circumstances described in para-
graph (c) of this section. Following the 
award of the assistance, no further ap-
proval from HUD or the State will be 
needed with respect to environmental 
requirements, except where paragraph 
(c) of this section applies. The recipi-
ent remains responsible for carrying 
out any applicable requirements under 
§ 58.6. 

(1) Tenant-based rental assistance; 
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(2) Supportive services including, but 
not limited to, health care, housing 
services, permanent housing place-
ment, day care, nutritional services, 
short-term payments for rent/mort-
gage/utility costs, and assistance in 
gaining access to local, State, and Fed-
eral government benefits and services; 

(3) Operating costs including mainte-
nance, security, operation, utilities, 
furnishings, equipment, supplies, staff 
training and recruitment and other in-
cidental costs; 

(4) Economic development activities, 
including but not limited to, equip-
ment purchase, inventory financing, 
interest subsidy, operating expenses 
and similar costs not associated with 
construction or expansion of existing 
operations; 

(5) Activities to assist homebuyers to 
purchase existing dwelling units or 
dwelling units under construction, in-
cluding closing costs and down pay-
ment assistance, interest buydowns, 
and similar activities that result in the 
transfer of title. 

(6) Affordable housing pre-develop-
ment costs including legal, consulting, 
developer and other costs related to ob-
taining site options, project financing, 
administrative costs and fees for loan 
commitments, zoning approvals, and 
other related activities which do not 
have a physical impact. 

(7) Approval of supplemental assist-
ance (including insurance or guar-
antee) to a project previously approved 
under this part, if the approval is made 
by the same responsible entity that 
conducted the environmental review on 
the original project and re-evaluation 
of the environmental findings is not re-
quired under § 58.47. 

(c) Circumstances requiring NEPA re-
view. If a responsible entity determines 
that an activity or project identified in 
paragraph (a) or (b) of this section, be-
cause of extraordinary circumstances 
and conditions at or affecting the loca-
tion of the activity or project, may 
have a significant environmental ef-
fect, it shall comply with all the re-
quirements of this part. 

(d) The Environmental Review 
Record (ERR) must contain a well or-
ganized written record of the process 

and determinations made under this 
section. 

[61 FR 19122, Apr. 30, 1996, as amended at 63 
FR 15272, Mar. 30, 1998; 68 FR 56129, Sept. 29, 
2003] 

§ 58.36 Environmental assessments. 
If a project is not exempt or categori-

cally excluded under §§ 58.34 and 58.35, 
the responsible entity must prepare an 
EA in accordance with subpart E of 
this part. If it is evident without pre-
paring an EA that an EIS is required 
under § 58.37, the responsible entity 
should proceed directly to an EIS. 

§ 58.37 Environmental impact state-
ment determinations. 

(a) An EIS is required when the 
project is determined to have a poten-
tially significant impact on the human 
environment. 

(b) An EIS is required under any of 
the following circumstances, except as 
provided in paragraph (c) of this sec-
tion: 

(1) The project would provide a site 
or sites for, or result in the construc-
tion of, hospitals or nursing homes 
containing a total of 2,500 or more 
beds. 

(2) The project would remove, demol-
ish, convert or substantially rehabili-
tate 2,500 or more existing housing 
units (but not including rehabilitation 
projects categorically excluded under 
§ 58.35), or would result in the construc-
tion or installation of 2,500 or more 
housing units, or would provide sites 
for 2,500 or more housing units. 

(3) The project would provide enough 
additional water and sewer capacity to 
support 2,500 or more additional hous-
ing units. The project does not have to 
be specifically intended for residential 
use nor does it have to be totally new 
construction. If the project is designed 
to provide upgraded service to existing 
development as well as to serve new de-
velopment, only that portion of the in-
creased capacity which is intended to 
serve new development should be 
counted. 

(c) If, on the basis of an EA, a respon-
sible entity determines that the 
thresholds in paragraph (b) of this sec-
tion are the sole reason for the EIS, 
the responsible entity may prepare a 
FONSI pursuant to 40 CFR 1501.4. In 
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such cases, the FONSI must be made 
available for public review for at least 
30 days before the responsible entity 
makes the final determination whether 
to prepare an EIS. 

(d) Notwithstanding paragraphs (a) 
through (c) of this section, an EIS is 
not required where § 58.53 is applicable. 

(e) Recommended EIS Format. The re-
sponsible entity must use the EIS for-
mat recommended by the CEQ regula-
tions (40 CFR 1502.10) unless a deter-
mination is made on a particular 
project that there is a compelling rea-
son to do otherwise. In such a case, the 
EIS format must meet the minimum 
requirements prescribed in 40 CFR 
1502.10. 

§ 58.38 Environmental review record. 
The responsible entity must main-

tain a written record of the environ-
mental review undertaken under this 
part for each project. This document 
will be designated the ‘‘Environmental 
Review Record’’ (ERR), and shall be 
available for public review. The respon-
sible entity must use the current HUD- 
recommended formats or develop 
equivalent formats. 

(a) ERR Documents. The ERR shall 
contain all the environmental review 
documents, public notices and written 
determinations or environmental find-
ings required by this part as evidence 
of review, decisionmaking and actions 
pertaining to a particular project of a 
recipient. The document shall: 

(1) Describe the project and the ac-
tivities that the recipient has deter-
mined to be part of the project; 

(2) Evaluate the effects of the project 
or the activities on the human environ-
ment; 

(3) Document compliance with appli-
cable statutes and authorities, in par-
ticular those cited in § 58.5 and 58.6; and 

(4) Record the written determina-
tions and other review findings re-
quired by this part (e.g., exempt and 
categorically excluded projects deter-
minations, findings of no significant 
impact). 

(b) Other documents and information. 
The ERR shall also contain verifiable 
source documents and relevant base 
data used or cited in EAs, EISs or 
other project review documents. These 
documents may be incorporated by ref-

erence into the ERR provided that each 
source document is identified and 
available for inspection by interested 
parties. Proprietary material and spe-
cial studies prepared for the recipient 
that are not otherwise generally avail-
able for public review shall not be in-
corporated by reference but shall be in-
cluded in the ERR. 

Subpart E—Environmental Review 
Process: Environmental As-
sessments (EA’s) 

§ 58.40 Preparing the environmental 
assessment. 

The responsible entity may prepare 
the EA using the HUD recommended 
format. In preparing an EA for a par-
ticular project, the responsible entity 
must: 

(a) Determine existing conditions and 
describe the character, features and re-
sources of the project area and its sur-
roundings; identify the trends that are 
likely to continue in the absence of the 
project. 

(b) Identify all potential environ-
mental impacts, whether beneficial or 
adverse, and the conditions that would 
change as a result of the project. 

(c) Identify, analyze and evaluate all 
impacts to determine the significance 
of their effects on the human environ-
ment and whether the project will re-
quire further compliance under related 
laws and authorities cited in § 58.5 and 
§ 58.6. 

(d) Examine and recommend feasible 
ways in which the project or external 
factors relating to the project could be 
modified in order to eliminate or mini-
mize adverse environmental impacts. 

(e) Examine alternatives to the 
project itself, if appropriate, including 
the alternative of no action. 

(f) Complete all environmental re-
view requirements necessary for the 
project’s compliance with applicable 
authorities cited in §§ 58.5 and 58.6. 

(g) Based on steps set forth in para-
graph (a) through (f) of this section, 
make one of the following findings: 

(1) A Finding of No Significant Im-
pact (FONSI), in which the responsible 
entity determines that the project is 
not an action that will result in a sig-
nificant impact on the quality of the 
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human environment. The responsible 
entity may then proceed to § 58.43. 

(2) A finding of significant impact, in 
which the project is deemed to be an 
action which may significantly affect 
the quality of the human environment. 
The responsible entity must then pro-
ceed with its environmental review 
under subpart F or G of this part. 

§ 58.43 Dissemination and/or publica-
tion of the findings of no significant 
impact. 

(a) If the responsible entity makes a 
finding of no significant impact, it 
must prepare a FONSI notice, using 
the current HUD-recommended format 
or an equivalent format. As a min-
imum, the responsible entity must 
send the FONSI notice to individuals 
and groups known to be interested in 
the activities, to the local news media, 
to the appropriate tribal, local, State 
and Federal agencies; to the Regional 
Offices of the Environmental Protec-
tion Agency having jurisdiction and to 
the HUD Field Office (or the State 
where applicable). The responsible en-
tity may also publish the FONSI notice 
in a newspaper of general circulation in 
the affected community. If the notice 
is not published, it must also be promi-
nently displayed in public buildings, 
such as the local Post Office and within 
the project area or in accordance with 
procedures established as part of the 
citizen participation process. 

(b) The responsible entity may dis-
seminate or publish a FONSI notice at 
the same time it disseminates or pub-
lishes the NOI/RROF required by § 58.70. 
If the notices are released as a com-
bined notice, the combined notice 
shall: 

(1) Clearly indicate that it is in-
tended to meet two separate procedural 
requirements; and 

(2) Advise the public to specify in 
their comments which ‘‘notice’’ their 
comments address. 

(c) The responsible entity must con-
sider the comments and make modi-
fications, if appropriate, in response to 
the comments, before it completes its 
environmental certification and before 
the recipient submits its RROF. If 
funds will be used in Presidentially de-
clared disaster areas, modifications re-
sulting from public comment, if appro-

priate, must be made before proceeding 
with the expenditure of funds. 

§ 58.45 Public comment periods. 
Required notices must afford the 

public the following minimum com-
ment periods, counted in accordance 
with § 58.21: 

(a) Notice of Finding of No 
Significant Impact (FONSI).

15 days when published or, if 
no publication, 18 days 
when mailing and posting 

(b) Notice of Intent to Re-
quest Release of Funds 
(NOI-RROF).

7 days when published or, if 
no publication, 10 days 
when mailing and posting 

(c) Concurrent or combined 
notices.

15 days when published or, if 
no publication, 18 days 
when mailing and posting 

[68 FR 56130, Sept. 29, 2003] 

§ 58.46 Time delays for exceptional cir-
cumstances. 

The responsible entity must make 
the FONSI available for public com-
ments for 30 days before the recipient 
files the RROF when: 

(a) There is a considerable interest or 
controversy concerning the project; 

(b) The proposed project is similar to 
other projects that normally require 
the preparation of an EIS; or 

(c) The project is unique and without 
precedent. 

§ 58.47 Re-evaluation of environmental 
assessments and other environ-
mental findings. 

(a) A responsible entity must re- 
evaluate its environmental findings to 
determine if the original findings are 
still valid, when: 

(1) The recipient proposes substantial 
changes in the nature, magnitude or 
extent of the project, including adding 
new activities not anticipated in the 
original scope of the project; 

(2) There are new circumstances and 
environmental conditions which may 
affect the project or have a bearing on 
its impact, such as concealed or unex-
pected conditions discovered during 
the implementation of the project or 
activity which is proposed to be contin-
ued; or 

(3) The recipient proposes the selec-
tion of an alternative not in the origi-
nal finding. 

(b)(1) If the original findings are still 
valid but the data or conditions upon 
which they were based have changed, 
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the responsible entity must affirm the 
original findings and update its ERR 
by including this re-evaluation and its 
determination based on its findings. 
Under these circumstances, if a FONSI 
notice has already been published, no 
further publication of a FONSI notice 
is required. 

(2) If the responsible entity deter-
mines that the original findings are no 
longer valid, it must prepare an EA or 
an EIS if its evaluation indicates po-
tentially significant impacts. 

(3) Where the recipient is not the re-
sponsible entity, the recipient must in-
form the responsible entity promptly 
of any proposed substantial changes 
under paragraph (a)(1) of this section, 
new circumstances or environmental 
conditions under paragraph (a)(2) of 
this section, or any proposals to select 
a different alternative under paragraph 
(a)(3) of this section, and must then 
permit the responsible entity to re- 
evaluate the findings before pro-
ceeding. 

[61 FR 19122, Apr. 30, 1996, as amended at 63 
FR 15272, Mar. 30, 1998] 

Subpart F—Environmental Review 
Process: Environmental Im-
pact Statement Determina-
tions 

§ 58.52 Adoption of other agencies’ 
EISs. 

The responsible entity may adopt a 
draft or final EIS prepared by another 
agency provided that the EIS was pre-
pared in accordance with 40 CFR parts 
1500 through 1508. If the responsible en-
tity adopts an EIS prepared by another 
agency, the procedure in 40 CFR 1506.3 
shall be followed. An adopted EIS may 
have to be revised and modified to 
adapt it to the particular environ-
mental conditions and circumstances 
of the project if these are different 
from the project reviewed in the EIS. 
In such cases the responsible entity 
must prepare, circulate, and file a sup-
plemental draft EIS in the manner pre-
scribed in § 58.60(d) and otherwise com-
ply with the clearance and time re-
quirements of the EIS process, except 
that scoping requirements under 40 
CFR 1501.7 shall not apply. The agency 
that prepared the original EIS should 

be informed that the responsible entity 
intends to amend and adopt the EIS. 
The responsible entity may adopt an 
EIS when it acts as a cooperating agen-
cy in its preparation under 40 CFR 
1506.3. The responsible entity is not re-
quired to re-circulate or file the EIS, 
but must complete the clearance proc-
ess for the RROF. The decision to 
adopt an EIS shall be made a part of 
the project ERR. 

§ 58.53 Use of prior environmental im-
pact statements. 

Where any final EIS has been listed 
in the FEDERAL REGISTER for a project 
pursuant to this part, or where an 
areawide or similar broad scale final 
EIS has been issued and the EIS antici-
pated a subsequent project requiring an 
environmental clearance, then no new 
EIS is required for the subsequent 
project if all the following conditions 
are met: 

(a) The ERR contains a decision 
based on a finding pursuant to § 58.40 
that the proposed project is not a new 
major Federal action significantly af-
fecting the quality of the human envi-
ronment. The decision shall include: 

(1) References to the prior EIS and 
its evaluation of the environmental 
factors affecting the proposed subse-
quent action subject to NEPA; 

(2) An evaluation of any environ-
mental factors which may not have 
been previously assessed, or which may 
have significantly changed; 

(3) An analysis showing that the pro-
posed project is consistent with the lo-
cation, use, and density assumptions 
for the site and with the timing and ca-
pacity of the circulation, utility, and 
other supporting infrastructure as-
sumptions in the prior EIS; 

(4) Documentation showing that 
where the previous EIS called for miti-
gating measures or other corrective ac-
tion, these are completed to the extent 
reasonable given the current state of 
development. 

(b) The prior final EIS has been filed 
within five (5) years, and updated as 
follows: 

(1) The EIS has been updated to re-
flect any significant revisions made to 
the assumptions under which the origi-
nal EIS was prepared; 
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(2) The EIS has been updated to re-
flect new environmental issues and 
data or legislation and implementing 
regulations which may have significant 
environmental impact on the project 
area covered by the prior EIS. 

(c) There is no litigation pending in 
connection with the prior EIS, and no 
final judicial finding of inadequacy of 
the prior EIS has been made. 

Subpart G—Environmental Review 
Process: Procedures for Draft, 
Final and Supplemental Envi-
ronmental Impact Statements 

§ 58.55 Notice of intent to prepare an 
EIS. 

As soon as practicable after the re-
sponsible entity decides to prepare an 
EIS, it must publish a NOI/EIS, using 
the HUD recommended format and dis-
seminate it in the same manner as re-
quired by 40 CFR parts 1500 through 
1508. 

§ 58.56 Scoping process. 
The determination on whether or not 

to hold a scoping meeting will depend 
on the same circumstances and factors 
as for the holding of public hearings 
under § 58.59. The responsible entity 
must wait at least 15 days after dis-
seminating or publishing the NOI/EIS 
before holding a scoping meeting. 

§ 58.57 Lead agency designation. 
If there are several agencies ready to 

assume the lead role, the responsible 
entity must make its decision based on 
the criteria in 40 CFR 1501.5(c). If the 
responsible entity and a Federal agen-
cy are unable to reach agreement, then 
the responsible entity must notify 
HUD (or the State, where applicable). 
HUD (or the State) will assist in ob-
taining a determination based on the 
procedure set forth in 40 CFR 1501.5(e). 

§ 58.59 Public hearings and meetings. 
(a) Factors to consider. In determining 

whether or not to hold public hearings 
in accordance with 40 CFR 1506.6, the 
responsible entity must consider the 
following factors: 

(1) The magnitude of the project in 
terms of economic costs, the geo-
graphic area involved, and the unique-

ness or size of commitment of re-
sources involved. 

(2) The degree of interest in or con-
troversy concerning the project. 

(3) The complexity of the issues and 
the likelihood that information will be 
presented at the hearing which will be 
of assistance to the responsible entity. 

(4) The extent to which public in-
volvement has been achieved through 
other means. 

(b) Procedure. All public hearings 
must be preceded by a notice of public 
hearing, which must be published in 
the local news media 15 days before the 
hearing date. The Notice must: 

(1) State the date, time, place, and 
purpose of the hearing or meeting. 

(2) Describe the project, its estimated 
costs, and the project area. 

(3) State that persons desiring to be 
heard on environmental issues will be 
afforded the opportunity to be heard. 

(4) State the responsible entity’s 
name and address and the name and ad-
dress of its Certifying Officer. 

(5) State what documents are avail-
able, where they can be obtained, and 
any charges that may apply. 

§ 58.60 Preparation and filing of envi-
ronmental impact statements. 

(a) The responsible entity must pre-
pare the draft environmental impact 
statement (DEIS) and the final envi-
ronmental impact statements (FEIS) 
using the current HUD recommended 
format or its equivalent. 

(b) The responsible entity must file 
and distribute the (DEIS) and the 
(FEIS) in the following manner: 

(1) Five copies to EPA Headquarters; 
(2) Five copies to EPA Regional Of-

fice; 
(3) Copies made available in the re-

sponsible entity’s and the recipient’s 
office; 

(4) Copies or summaries made avail-
able to persons who request them; and 

(5) FEIS only—one copy to State, 
HUD Field Office, and HUD Head-
quarters library. 

(c) The responsible entity may re-
quest waivers from the time require-
ments specified for the draft and final 
EIS as prescribed in 40 CFR 1506.6. 

(d) When substantial changes are pro-
posed in a project or when significant 
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new circumstances or information be-
comes available during an environ-
mental review, the recipient may pre-
pare a supplemental EIS as prescribed 
in 40 CFR 1502.9. 

(e) The responsible entity must pre-
pare a Record of Decision (ROD) as pre-
scribed in 40 CFR 1505.2. 

[61 FR 19122, Apr. 30, 1996, as amended at 63 
FR 15272, Mar. 30, 1998] 

Subpart H—Release of Funds for 
Particular Projects 

§ 58.70 Notice of intent to request re-
lease of funds. 

The NOI/RROF must be disseminated 
and/or published in the manner pre-
scribed by § 58.43 and § 58.45 before the 
certification is signed by the respon-
sible entity. 

§ 58.71 Request for release of funds 
and certification. 

(a) The RROF and certification shall 
be sent to the appropriate HUD Field 
Office (or the State, if applicable), ex-
cept as provided in paragraph (b) of 
this section. This request shall be exe-
cuted by the Certifying Officer. The re-
quest shall describe the specific project 
and activities covered by the request 
and contain the certification required 
under the applicable statute cited in 
§ 58.1(b). The RROF and certification 
must be in a form specified by HUD. 

(b) When the responsible entity is 
conducting an environmental review on 
behalf of a recipient, as provided for in 
§ 58.10, the recipient must provide the 
responsible entity with all available 
project and environmental information 
and refrain from undertaking any 
physical activities or choice limiting 
actions until HUD (or the State, if ap-
plicable) has approved its request for 
release of funds. The certification form 
executed by the responsible entity’s 
certifying officer shall be sent to the 
recipient that is to receive the assist-
ance along with a description of any 
special environmental conditions that 
must be adhered to in carrying out the 
project. The recipient is to submit the 
RROF and the certification of the re-
sponsible entity to HUD (or the State, 
if applicable) requesting the release of 
funds. The recipient must agree to 
abide by the special conditions, proce-

dures and requirements of the environ-
mental review, and to advise the re-
sponsible entity of any proposed 
change in the scope of the project or 
any change in environmental condi-
tions. 

(c) If the responsible entity deter-
mines that some of the activities are 
exempt under applicable provisions of 
this part, the responsible entity shall 
advise the recipient that it may com-
mit funds for these activities as soon 
as programmatic authorization is re-
ceived. This finding shall be docu-
mented in the ERR maintained by the 
responsible entity and in the recipi-
ent’s project files. 

§ 58.72 HUD or State actions on RROFs 
and certifications. 

The actions which HUD (or a State) 
may take with respect to a recipient’s 
environmental certification and RROF 
are as follows: 

(a) In the absence of any receipt of 
objection to the contrary, except as 
provided in paragraph (b) of this sec-
tion, HUD (or the State) will assume 
the validity of the certification and 
RROF and will approve these docu-
ments after expiration of the 15-day pe-
riod prescribed by statute. 

(b) HUD (or the state) may dis-
approve a certification and RROF if it 
has knowledge that the responsible en-
tity or other participants in the devel-
opment process have not complied with 
the items in § 58.75, or that the RROF 
and certification are inaccurate. 

(c) In cases in which HUD has ap-
proved a certification and RROF but 
subsequently learns (e.g., through mon-
itoring) that the recipient violated 
§ 58.22 or the recipient or responsible 
entity otherwise failed to comply with 
a clearly applicable environmental au-
thority, HUD shall impose appropriate 
remedies and sanctions in accord with 
the law and regulations for the pro-
gram under which the violation was 
found. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 
FR 56130, Sept. 29, 2003] 

§ 58.73 Objections to release of funds. 

HUD (or the State) will not approve 
the ROF for any project before 15 cal-
endar days have elapsed from the time 
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of receipt of the RROF and the certifi-
cation or from the time specified in the 
notice published pursuant to § 58.70, 
whichever is later. Any person or agen-
cy may object to a recipient’s RROF 
and the related certification. However, 
the objections must meet the condi-
tions and procedures set forth in sub-
part H of this part. HUD (or the State) 
can refuse the RROF and certification 
on any grounds set forth in § 58.75. All 
decisions by HUD (or the State) regard-
ing the RROF and the certification 
shall be final. 

§ 58.74 Time for objecting. 

All objections must be received by 
HUD (or the State) within 15 days from 
the time HUD (or the State) receives 
the recipient’s RROF and the related 
certification, or within the time period 
specified in the notice, whichever is 
later. 

§ 58.75 Permissible bases for objec-
tions. 

HUD (or the State), will consider ob-
jections claiming a responsible entity’s 
noncompliance with this part based 
only on any of the following grounds: 

(a) The certification was not in fact 
executed by the responsible entity’s 
Certifying Officer. 

(b) The responsible entity has failed 
to make one of the two findings pursu-
ant to § 58.40 or to make the written de-
termination required by §§ 58.35, 58.47 or 
58.53 for the project, as applicable. 

(c) The responsible entity has omit-
ted one or more of the steps set forth 
at subpart E of this part for the prepa-
ration, publication and completion of 
an EA. 

(d) The responsible entity has omit-
ted one or more of the steps set forth 
at subparts F and G of this part for the 
conduct, preparation, publication and 
completion of an EIS. 

(e) The recipient or other partici-
pants in the development process have 
committed funds, incurred costs or un-
dertaken activities not authorized by 
this part before release of funds and ap-
proval of the environmental certifi-
cation by HUD (or the state). 

(f) Another Federal agency acting 
pursuant to 40 CFR part 1504 has sub-
mitted a written finding that the 

project is unsatisfactory from the 
standpoint of environmental quality. 

[61 FR 19122, Apr. 30, 1996, as amended at 68 
FR 56130, Sept. 29, 2003] 

§ 58.76 Procedure for objections. 
A person or agency objecting to a re-

sponsible entity’s RROF and certifi-
cation shall submit objections in writ-
ing to HUD (or the State). The objec-
tions shall: 

(a) Include the name, address and 
telephone number of the person or 
agency submitting the objection, and 
be signed by the person or authorized 
official of an agency. 

(b) Be dated when signed. 
(c) Describe the basis for objection 

and the facts or legal authority sup-
porting the objection. 

(d) State when a copy of the objec-
tion was mailed or delivered to the re-
sponsible entity’s Certifying Officer. 

§ 58.77 Effect of approval of certifi-
cation. 

(a) Responsibilities of HUD and States. 
HUD’s (or, where applicable, the 
State’s) approval of the certification 
shall be deemed to satisfy the respon-
sibilities of the Secretary under NEPA 
and related provisions of law cited at 
§ 58.5 insofar as those responsibilities 
relate to the release of funds as author-
ized by the applicable provisions of law 
cited in § 58.1(b). 

(b) Public and agency redress. Persons 
and agencies seeking redress in rela-
tion to environmental reviews covered 
by an approved certification shall deal 
with the responsible entity and not 
with HUD. It is HUD’s policy to refer 
all inquiries and complaints to the re-
sponsible entity and its Certifying Offi-
cer. Similarly, the State (where appli-
cable) may direct persons and agencies 
seeking redress in relation to environ-
mental reviews covered by an approved 
certification to deal with the respon-
sible entity, and not the State, and 
may refer inquiries and complaints to 
the responsible entity and its Certi-
fying Officer. Remedies for noncompli-
ance are set forth in program regula-
tions. 

(c) Implementation of environmental re-
view decisions. Projects of a recipient 
will require post-review monitoring 
and other inspection and enforcement 
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actions by the recipient and the State 
or HUD (using procedures provided for 
in program regulations) to assure that 
decisions adopted through the environ-
mental review process are carried out 
during project development and imple-
mentation. 

(d) Responsibility for monitoring and 
training. (1) At least once every three 
years, HUD intends to conduct in-depth 
monitoring and exercise quality con-
trol (through training and consulta-
tion) over the environmental activities 
performed by responsible entities under 
this part. Limited monitoring of these 
environmental activities will be con-
ducted during each program moni-
toring site visit. If through limited or 
in-depth monitoring of these environ-
mental activities or by other means, 
HUD becomes aware of any environ-
mental deficiencies, HUD may take one 
or more of the following actions: 

(i) In the case of problems found dur-
ing limited monitoring, HUD may 
schedule in-depth monitoring at an 
earlier date or may schedule in-depth 
monitoring more frequently; 

(ii) HUD may require attendance by 
staff of the responsible entity at HUD- 
sponsored or approved training, which 
will be provided periodically at various 
locations around the country; 

(iii) HUD may refuse to accept the 
certifications of environmental compli-
ance on subsequent grants; 

(iv) HUD may suspend or terminate 
the responsible entity’s assumption of 
the environmental review responsi-
bility; 

(v) HUD may initiate sanctions, cor-
rective actions, or other remedies spec-
ified in program regulations or agree-
ments or contracts with the recipient. 

(2) HUD’s responsibilities and action 
under paragraph (d)(1) of this section 
shall not be construed to limit or re-
duce any responsibility assumed by a 
responsible entity with respect to any 
particular release of funds under this 
part. Whether or not HUD takes action 
under paragraph (d)(1) of this section, 
the Certifying Officer remains the re-
sponsible Federal official under § 58.13 
with respect to projects and activities 
for which the Certifying Officer has 
submitted a certification under this 
part. 

PART 60—PROTECTION OF HUMAN 
SUBJECTS 

AUTHORITY: 5 U.S.C. 301; 42 U.S.C. 300v–1(b) 
and 3535(d). 

SOURCE: 61 FR 36463, July 10, 1996, unless 
otherwise noted. 

§ 60.101 Cross-reference. 
The provisions set forth at 45 CFR 

part 46, subpart A, concerning the pro-
tection of human research subjects, 
apply to all research conducted, sup-
ported, or otherwise subject to regula-
tion by HUD. 

PART 70—USE OF VOLUNTEERS ON 
PROJECTS SUBJECT TO DAVIS- 
BACON AND HUD-DETERMINED 
WAGE RATES 

Sec. 
70.1 Purpose and authority. 
70.2 Applicability. 
70.3 Definitions. 
70.4 Procedure for implementing prevailing 

wage exemptions for volunteers. 
70.5 Procedure for obtaining HUD waiver of 

prevailing wage rates for volunteers. 

AUTHORITY: Sec. 955, Cranston-Gonzalez 
National Affordable Housing Act (42 U.S.C. 
1437(j), 5310 and 12 U.S.C. 1701q(c)(3); Sec. 7(d) 
Department of Housing and Urban Develop-
ment Act (42 U.S.C. 3535(d)). 

SOURCE: 57 FR 14756, Apr. 22, 1992, unless 
otherwise noted. 

§ 70.1 Purpose and authority. 
(a) This part implements section 955 

of the National Affordable Housing Act 
(NAHA), which provides an exemption 
from the requirement to pay prevailing 
wage rates determined under the 
Davis-Bacon Act or (in the case of la-
borers and mechanics employed in the 
operation of public housing projects, 
and architects, technical engineers, 
draftsmen and technicians employed in 
the development of public housing 
projects) determined or adopted by 
HUD, for volunteers employed on 
projects that are subject to prevailing 
wage rates under Title I of the Housing 
and Community Development Act of 
1974 (including Community Develop-
ment Block Grants, section 108 loan 
guarantees, and Urban Development 
Action Grants), under section 12 of the 
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United States Housing Act of 1937 (pub-
lic housing development and operation 
and section 8 projects), and under sec-
tion 202 of the Housing Act of 1959 for 
elderly and handicapped housing 
projects prior to the effective date of 
the amendment of section 202 by sec-
tion 801 of NAHA. This part also imple-
ments other provisions that provide an 
exemption for volunteers, including 
section 286 of NAHA (the HOME pro-
gram), section 202 of the House Act of 
1959, as amended by NAHA (supportive 
housing for the elderly), and any later- 
enacted exemptions. 

(b) This part is also applicable to all 
HUD programs for which there is a 
statutory provision allowing HUD to 
waive Davis-Bacon wage rates for vol-
unteers that are not otherwise em-
ployed at any time on the work for 
which the individual volunteers. These 
programs include section 811 of NAHA 
(supportive housing for persons with 
disabilities), FHA mortgage insurance 
programs under sections 221(d)(3) and 
(d)(4) (each with respect to cooperative 
housing projects only), 221(h)(1) (but 
only where a nonprofit organization 
undertakes the construction), 235(j)(1) 
(but only where a nonprofit organiza-
tion undertakes the construction), 231, 
232, 236 and 242 of the National Housing 
Act, rehabilitation under section 312 of 
the Housing Act of 1964 and college 
housing under section 402 of the Hous-
ing Act of 1950. 

(c) This part provides definitions and 
procedures for determining allowable 
payments to volunteers, determining 
who is a bona fide volunteer, and other-
wise implementing exemptions from 
and waivers of prevailing wage require-
ments where volunteers are employed. 

§ 70.2 Applicability. 
This part applies to all HUD pro-

grams for which there is a statutory 
exemption from Davis-Bacon or HUD- 
determined prevailing wage rates for 
volunteers or a statutory provision al-
lowing HUD waiver of Davis-Bacon pre-
vailing wage rates for volunteers. The 
programs to which this part applies in-
clude the programs listed in section 
70.1(a) and (b) and any other program 
for which a statutory exemption or 
HUD waiver provision for volunteers is 
enacted. This part does not, however, 

apply to HUD waivers of prevailing 
wage requirements under section 20 of 
the United States Housing Act of 1937 
for public housing residents who volun-
teer a portion of their labor (see 24 
CFR 964.41). This part also does not 
apply to the contribution of labor by 
an eligible family under the Mutual 
Help Homeownership Opportunity Pro-
gram for Indian families under section 
202 of the United States Housing Act of 
1937. 

§ 70.3 Definitions. 
(a) A volunteer, for purposes of this 

part, is an individual who performs 
service for a public or private entity 
for civic, charitable, or humanitarian 
reasons, without promise, expectation 
or receipt of compensation for services 
rendered, on a HUD-assisted or insured 
project which is subject to a require-
ment to pay prevailing wage rates. 

(1) Individuals shall be considered 
volunteers only where their services 
are offered freely and without pressure 
and coercion, direct or implied, from 
an employer. 

(2) An individual shall not be consid-
ered a volunteer if the individual is 
otherwise employed at any time in the 
construction or maintenance work for 
which the individual volunteers. 

(b) Expenses, reasonable benefits, or 
nominal fees may be provided to volun-
teers without the status of the volun-
teer being lost but only after a deter-
mination is made by HUD on a case-by- 
case basis by examining the total 
amount of payments made (expenses, 
benefits, fees) in the context of the eco-
nomic realities of the particular situa-
tion. Subject to this determination: 

(1) A payment for an expense may be 
received by a volunteer for items such 
as uniform allowances or reimburse-
ment for reasonable cleaning expenses 
or wear and tear on personal clothing 
worn while performing the volunteer 
work. Additionally, reimbursement for 
approximate out-of-pocket expenses for 
the cost of meals and transportation 
expenses may be made. 

(2) Reasonable benefits may constitute 
inclusion of individual volunteers in 
group insurance plans (such as liabil-
ity, health, life, disability, workers’ 
compensation) or pension plan or 
length of service awards. 
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(3) A nominal fee is not a substitute 
for compensation and must not be tied 
to productivity. The decision as to 
what constitutes ‘‘nominal’’ must be 
made on a case-by-case basis and in the 
context of the economic realities of the 
situation. 

(4) The phrase economic realities 
means that in determining whether the 
fee described in paragraph (b)(3) of this 
section may be deemed ‘‘nominal’’, the 
amount of the fee must be judged in 
the context of what paid workers doing 
the same work would earn in the par-
ticular locality involved. For example, 
a ‘‘payment’’ made to a ‘‘homeless’’ 
volunteer in an amount which covers 
basic necessities but nonetheless rep-
resents an insignificant amount when 
compared with local cost of living and 
real wages may be determined to be 
nominal for purposes of qualifying as a 
volunteer, provided the payment is not 
in fact a substitute for compensation 
and is not tied in any way to produc-
tivity. 

(c) Prevailing wage rates, for purposes 
of this part, means: 

(1) Wage rates required to be paid to 
laborers and mechanics employed in 
the construction (including rehabilita-
tion) of a project (or in the case of pub-
lic housing, the development of the 
project), as determined by the Sec-
retary of Labor under the Davis-Bacon 
Act; 

(2) Wage rates required to be paid to 
laborers and mechanics employed in 
the operation of a public housing 
project, as determined or adopted by 
the Secretary of HUD; and 

(3) Wage rates required to be paid to 
architects, technical engineers, 
draftsmen and technicians employed in 
the development of a public housing 
project, as determined or adopted by 
the Secretary of HUD. 

§ 70.4 Procedure for implementing pre-
vailing wage exemptions for volun-
teers. 

(a) This section applies to those HUD 
programs for which there is a statutory 
exemption for volunteers, as referenced 
in § 70.1(a). 

(b) Local or State agencies or private 
parties whose employees are otherwise 
subject to Davis-Bacon or HUD-deter-
mined prevailing wage rates which pro-

pose to use volunteers and wish to pay 
the volunteers’ expenses, reasonable 
benefits, or nominal fees shall request 
a determination from HUD that these 
payments meet the criteria in § 70.3(b). 
A written determination shall be pro-
vided to the requester by the Depart-
ment within ten days of receipt by the 
Department of sufficient information 
to allow for the determination. 

(c) A determination under paragraph 
(b) shall not be construed in any way 
as limiting the use of bona fide volun-
teers on HUD-assisted construction, 
but rather is required to ensure that 
the Department performs its appro-
priate responsibilities under Reorga-
nization Plan No. 14 of 1950 and related 
Department of Labor Regulations in 
title 29 CFR part 5, regarding the ad-
ministration and enforcement of the 
Davis-Bacon and Related Acts, and its 
responsibility for the administration 
and enforcement of HUD-determined or 
adopted wage rates in the operation of 
public housing assisted under the 
United States Housing Act of 1937. 

(d) For a project covered by pre-
vailing wage rate requirements in 
which all the work is to be done by vol-
unteers and there are no paid construc-
tion employees, the local or State 
funding agency (or, if none, the entity 
that employs the volunteers) shall 
record in the pertinent project file the 
name and address of the agency spon-
soring the project, a description of the 
project (location, cost, nature of the 
work), and the number of volunteers 
and the hours of work they performed. 
The entity responsible for recording 
this information shall also provide a 
copy of this information to HUD. 

(e) For a project covered by pre-
vailing wage rate requirements in 
which there is to be a mix of paid 
workers and volunteers, the local or 
State funding agency (or, if none, the 
entity responsible for generating cer-
tified payrolls) shall provide HUD the 
information in paragraph (d) of this 
section, along with the names of the 
volunteers. 

(f) Volunteers who receive no ex-
penses, benefits or fees described in (c) 
and are otherwise bona fide shall be re-
corded as in (d) or (e). 
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§ 70.5 Procedure for obtaining HUD 
waiver of prevailing wage rates for 
volunteers. 

(a) This section applies to those HUD 
programs under which HUD is statu-
torily authorized to waive prevailing 
wage requirements for volunteers, as 
referenced in § 70.1(b). 

(b) Local or State agencies or private 
parties whose employees are otherwise 
subject to prevailing wage rates and 
which wish to use volunteers shall re-
quest a waiver of prevailing wage re-
quirements from HUD for the volun-
teers. A request for waiver shall indi-
cate that the proposed volunteers are 
volunteering their services for the pur-
poses of lowering the costs of construc-
tion. The request shall include infor-
mation sufficient for HUD to make a 
determination, as required by statute, 
that any amounts saved through the 
use of volunteers are fully credited to 
the corporation, cooperative, or public 
body or agency undertaking the con-
struction and a determination that any 
payments to volunteers meet the cri-
teria in section 70.3(b). Information re-
garding the crediting of amounts saved 
is required in order to insure that the 
statutorily prescribed purpose of low-
ering the costs of construction is ful-
filled by passing savings from the use 
of volunteers on to the sponsor or other 
body or agency undertaking the con-
struction, rather than permitting the 
retention of any savings as a windfall 
by a contractor or subcontractor. A 
written waiver shall be provided to the 
requestor by the Department within 
ten days of receipt by the Department 
of sufficient information to meet the 
requirements for a waiver. 

(c) For a project covered by pre-
vailing wage rate requirements in 
which all the work is to be done by vol-
unteers and there are no paid construc-
tion employees, the local or State 
funding agency (or, if none, the entity 
that employs the volunteers) shall 
record in the pertinent project file the 
name and address of the agency spon-
soring the project, the name, location, 
and HUD project number (if any) of the 
project, the number of volunteers, and 
type of work and hours of work they 
performed. The entity responsible for 
recording this information shall pro-
vide a copy of the information to HUD. 

(d) For a project covered by pre-
vailing wage rate requirements in 
which there is to be a mix of paid 
workers and volunteers, the local or 
State funding agency (or, if none, the 
entity responsible for generating cer-
tified payrolls) shall provide HUD the 
information in (c) of this section, along 
with the names of the proposed volun-
teers. 

PART 81—THE SECRETARY OF HUD’S 
REGULATION OF THE FEDERAL 
NATIONAL MORTGAGE ASSO-
CIATION (FANNIE MAE) AND THE 
FEDERAL HOME LOAN MORT-
GAGE CORPORATION (FREDDIE 
MAC) 

Subpart A—General 

Sec. 
81.1 Scope of part. 
81.2 Definitions. 

Subpart B—Housing Goals 

81.11 General. 
81.12 Low- and Moderate-Income Housing 

Goal. 
81.13 Central Cities, Rural Areas, and Other 

Underserved Areas Housing Goal. 
81.14 Special Affordable Housing Goal. 
81.15 General requirements. 
81.16 Special counting requirements. 
81.17 Affordability—Income level defini-

tions—family size and income known 
(owner-occupied units, actual tenants, 
and prospective tenants). 

81.18 Affordability—Income level defini-
tions—family size not known (actual or 
prospective tenants). 

81.19 Affordability—Rent level definitions— 
tenant income is not known. 

81.20 Actions to be taken to meet the goals. 
81.21 Notice and determination of failure to 

meet goals. 
81.22 Housing plans. 

Subpart C—Fair Housing 

81.41 General. 
81.42 Prohibitions against discrimination. 
81.43 Reports; underwriting and appraisal 

guideline review. 
81.44 Submission of information to the Sec-

retary. 
81.45 Obtaining and disseminating informa-

tion. 
81.46 Remedial actions. 
81.47 Violations of provisions by the GSEs. 
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Subpart D—New Program Approval 

81.51 General. 
81.52 Requirement for program requests. 
81.53 Processing of program requests. 
81.54 Review of disapproval. 

Subpart E—Reporting Requirements 

81.61 General. 
81.62 Mortgage reports. 
81.63 Annual Housing Activities Report. 
81.64 Periodic reports. 
81.65 Other information and analyses. 
81.66 Submission of reports. 

Subpart F—Access to Information 

81.71 General. 
81.72 Public-use database and public infor-

mation. 
81.73 GSE request for proprietary treat-

ment. 
81.74 Secretarial determination on GSE re-

quest. 
81.75 Proprietary information withheld by 

order or regulation. 
81.76 FOIA requests and protection of GSE 

information. 
81.77 Requests for GSE information on be-

half of Congress, the Comptroller Gen-
eral, a subpoena, or other legal process. 

Subpart G—Procedures for Actions and 
Review of Actions 

81.81 General. 
81.82 Cease-and-desist proceedings. 
81.83 Civil money penalties. 
81.84 Hearings. 
81.85 Public disclosure of final orders and 

agreements. 
81.86 Enforcement and jurisdiction. 
81.87 Judicial review. 

Subpart H—Book-Entry Procedures 

81.91 Maintenance of GSE Securities. 
81.92 Law governing rights and obligations 

of United States, Federal Reserve Banks, 
and GSEs; rights of any Person against 
United States, Federal Reserve Banks, 
and GSEs; Law governing other inter-
ests. 

81.93 Creation of Participant’s Security En-
titlement; security interests. 

81.94 Obligations of GSEs; no adverse 
claims. 

81.95 Authority of Federal Reserve Banks. 
81.96 Withdrawal of Eligible Book-entry 

GSE Securities for conversion to defini-
tive form. 

81.97 Waiver of regulations. 
81.98 Liability of GSEs and Federal Reserve 

Banks. 
81.99 Additional provisions. 

Subpart I—Other Provisions 

81.101 Equal employment opportunity. 
81.102 Verification and enforcement to en-

sure GSE data integrity. 

AUTHORITY: 12 U.S.C. 1451 et seq., 1716–1723h, 
and 4501–4641; 28 U.S.C. 2461 note; 42 U.S.C. 
3535(d) and 3601–3619. 

SOURCE: 60 FR 61888, Dec. 1, 1995, unless 
otherwise noted. 

Subpart A—General 

§ 81.1 Scope of part. 

(a) Authority. The Secretary has gen-
eral regulatory power respecting the 
Federal National Mortgage Association 
(‘‘Fannie Mae’’) and the Federal Home 
Loan Mortgage Corporation (‘‘Freddie 
Mac’’) (referred to collectively as Gov-
ernment-sponsored enterprises 
(‘‘GSEs’’)) and is required to make such 
rules and regulations as are necessary 
and proper to ensure that the provi-
sions of the Federal Housing Enter-
prises Financial Safety and Soundness 
Act of 1992 (‘‘FHEFSSA’’), codified gen-
erally at 12 U.S.C. 4501–4641; the Fannie 
Mae Charter Act, 12 U.S.C. 1716–1723h; 
and the Freddie Mac Act, 12 U.S.C. 
1451–59, are accomplished. 

(b) Relation between this part and the 
authorities of OFHEO. The Director of 
the Office of Federal Housing Enter-
prise Oversight (‘‘OFHEO’’) will issue 
separate regulations implementing the 
Director’s authority respecting the 
GSEs. In this part, OFHEO and the Di-
rector are only referenced when the Di-
rector’s responsibilities are connected 
with the Secretary’s responsibilities. 

§ 81.2 Definitions. 

(a) Statutory terms. All terms defined 
in FHEFSSA (12 U.S.C. 4502) are used 
in accordance with their statutory 
meaning unless otherwise defined in 
paragraph (b) of this section. 

(b) Other terms. As used in this part, 
the term— 

AHAR means the Annual Housing Ac-
tivities Report that a GSE submits to 
the Secretary under sections 309(n) of 
the Fannie Mae Charter Act or 307(f) of 
the Freddie Mac Act. 

AHAR information means data or in-
formation contained in the AHAR. 
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AHS means the American Housing 
Survey published by HUD and the De-
partment of Commerce. 

Balloon mortgage means a mortgage 
providing for payments at regular in-
tervals, with a final payment (‘‘balloon 
payment’’) that is at least 5 percent 
more than the periodic payments. The 
periodic payments may cover some or 
all of the periodic principal or interest. 
Typically, the periodic payments are 
level monthly payments that would 
fully amortize the mortgage over a 
stated term and the balloon payment is 
a single payment due after a specified 
period (but before the mortgage would 
fully amortize) and pays off or satisfies 
the outstanding balance of the mort-
gage. 

Book-entry GSE Security means a GSE 
Security issued or maintained in the 
Book-entry System. Book-entry GSE 
Security also means the separate inter-
est and principal components of a 
Book-entry GSE Security if such secu-
rity has been designated by the GSE as 
eligible for division into such compo-
nents and the components are main-
tained separately on the books of one 
or more Federal Reserve Banks. 

Book-entry System means the auto-
mated book-entry system operated by 
the Federal Reserve Banks acting as 
the fiscal agent for the GSEs, on which 
Book-entry GSE Securities are issued, 
recorded, transferred and maintained 
in book-entry form. 

Central city means the underserved 
areas located in any political subdivi-
sion designated as a central city by the 
Office of Management and Budget of 
the Executive Office of the President. 

Charter Act means the Federal Na-
tional Mortgage Association Charter 
Act (12 U.S.C. 1716 et seq.) or the Fed-
eral Home Loan Mortgage Corporation 
Act (12 U.S.C. 1451 et seq.). 

Contract rent means the total rent 
that is, or is anticipated to be, speci-
fied in the rental contract as payable 
by the tenant to the owner for rental of 
a dwelling unit, including fees or 
charges for management and mainte-
nance services and those utility 
charges that are included in the rental 
contract. In determining contract rent, 
rent concessions shall not be consid-
ered, i.e., contract rent is not decreased 

by any rent concessions. Contract rent 
is rent net of rental subsidies. 

Conventional mortgage means a mort-
gage other than a mortgage as to 
which a GSE has the benefit of any 
guaranty, insurance or other obliga-
tion by the United States or any of its 
agencies or instrumentalities. 

Day means a calendar day. 
Definitive GSE Security means a GSE 

Security in engraved or printed form, 
or that is otherwise represented by a 
certificate. 

Director means the Director of 
OFHEO. 

Dwelling unit means a room or unified 
combination of rooms intended for use, 
in whole or in part, as a dwelling by 
one or more persons, and includes a 
dwelling unit in a single-family prop-
erty, multifamily property, or other 
residential or mixed-use property. 

ECOA means the Equal Credit Oppor-
tunity Act (15 U.S.C. 1691 et seq.). 

Eligible Book-entry GSE Security 
means a Book-entry GSE Security 
issued or maintained in the Book-entry 
System which by the terms of its Secu-
rity Documentation is eligible to be 
converted from book-entry form into 
definitive form. 

Entitlement Holder means a Person or 
a GSE to whose account an interest in 
a Book-entry GSE Security is credited 
on the records of a Securities Inter-
mediary. 

Familial status has the same defini-
tion as is set forth at 24 CFR 100.20. 

Family means one or more individuals 
who occupy the same dwelling unit. 

Fannie Mae means the Federal Na-
tional Mortgage Association and any 
affiliate thereof. 

Federal Reserve Bank Operating Cir-
cular means the publication issued by 
each Federal Reserve Bank that sets 
forth the terms and conditions under 
which the Reserve Bank maintains 
book-entry Securities accounts (in-
cluding Book-entry GSE Securities) 
and transfers book-entry Securities 
(including Book-entry GSE Securities). 

FHEFSSA means the Federal Housing 
Enterprises Financial Safety and 
Soundness Act of 1992, codified gen-
erally at 12 U.S.C. 4501–4651. 

FOIA means the Freedom of Informa-
tion Act (5 U.S.C. 552). 
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Freddie Mac means the Federal Home 
Loan Mortgage Corporation and any af-
filiate thereof. 

Freddie Mac Act means the Federal 
Home Loan Mortgage Corporation Act 
(12 U.S.C. 1451 et seq.). 

Government-sponsored enterprise or 
GSE means Fannie Mae or Freddie 
Mac. 

GSE Security means any security or 
obligation of Fannie Mae or Freddie 
Mac issued under its respective Charter 
Act in the form of a Definitive GSE Se-
curity or a Book-entry GSE Security. 

Handicap has the same definition as 
is set forth at 24 CFR 100.201. 

HOEPA mortgage’’ means a mortgage 
for which the annual percentage rate 
(as calculated in accordance with the 
relevant provisions of section 107 of the 
Home Ownership Equity Protection 
Act (HOEPA) (15 U.S.C. 1606)) exceeds 
the threshold described in section 
103(aa)(1)(A) of HOEPA (15 U.S.C. 
1602(aa)(1)(A)), or for which the total 
points and fees payable by the bor-
rower exceed the threshold described in 
section 103(aa)(1)(B) of HOEPA (15 
U.S.C. 1602(aa)(1)(B)), as those thresh-
olds may be increased or decreased by 
the Federal Reserve Board or by Con-
gress, unless the GSEs are otherwise 
notified in writing by HUD. Notwith-
standing the exclusions in section 
103(aa)(1) of HOEPA, for purposes of 
this part, the term ‘‘HOEPA mortgage’’ 
includes all types of mortgages as de-
fined in this section, including residen-
tial mortgage transactions as that 
term is defined in section 103(w) of 
HOEPA (15 U.S.C. 1602(w)), but does not 
include reverse mortgages. 

Home Purchase Mortgage means a resi-
dential mortgage for the purchase of an 
owner-occupied single-family property. 

HUD means the United States De-
partment of Housing and Urban Devel-
opment. 

Lender means any entity that makes, 
originates, sells, or services mortgages, 
and includes the secured creditors 
named in the debt obligation and docu-
ment creating the mortgage. 

Low-income area means a census tract 
or block numbering area in which the 
median income does not exceed 80 per-
cent of the area median income. 

Median income means, with respect to 
an area, the unadjusted median family 

income for the area as most recently 
determined and published by HUD. 
HUD will provide the GSEs annually 
with information specifying how HUD’s 
published median family income esti-
mates for metropolitan areas are to be 
applied for the purposes of determining 
median family income. 

Metropolitan area means a metropoli-
tan statistical area (‘‘MSA’’), or a por-
tion of such an area for which median 
family income estimates are published 
annually by HUD. 

Minority means any individual who is 
included within any one or more of the 
following racial and ethnic categories: 

(1) American Indian or Alaskan Na-
tive—a person having origins in any of 
the original peoples of North and South 
America (including Central America), 
and who maintains tribal affiliation or 
community attachment; 

(2) Asian—a person having origins in 
any of the original peoples of the Far 
East, Southeast Asia, or the Indian 
subcontinent, including, for example, 
Cambodia, China, India, Japan, Korea, 
Malaysia, Pakistan, the Philippine Is-
lands, Thailand, and Vietnam; 

(3) Black or African American—a per-
son having origins in any of the black 
racial groups of Africa; 

(4) Hispanic or Latino—a person of 
Cuban, Mexican, Puerto Rican, South 
or Central American, or other Spanish 
culture or origin, regardless of race; 
and 

(5) Native Hawaiian or Other Pacific 
Islander—a person having origins in 
any of the original peoples of Hawaii, 
Guam, Samoa, or other Pacific Islands. 

Mortgage means a member of such 
classes of liens, including subordinate 
liens, as are commonly given or are le-
gally effective to secure advances on, 
or the unpaid purchase price of, real es-
tate under the laws of the State in 
which the real estate is located, or a 
manufactured home that is personal 
property under the laws of the State in 
which the manufactured home is lo-
cated, together with the credit instru-
ments, if any, secured thereby, and in-
cludes interests in mortgages. ‘‘Mort-
gage’’ includes a mortgage, lien, in-
cluding a subordinate lien, or other se-
curity interest on the stock or mem-
bership certificate issued to a tenant- 
stockholder or resident-member by a 
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cooperative housing corporation, as de-
fined in section 216 of the Internal Rev-
enue Code of 1986, and on the propri-
etary lease, occupancy agreement, or 
right of tenancy in the dwelling unit of 
the tenant-stockholder or resident- 
member in such cooperative housing 
corporation. 

Mortgage data means data obtained 
by the Secretary from the GSEs under 
subsection 309(m) of the Fannie Mae 
Charter Act and subsection 307(e) of 
the Freddie Mac Act. 

Mortgage purchase means a trans-
action in which a GSE bought or other-
wise acquired with cash or other thing 
of value, a mortgage for its portfolio or 
for securitization. 

Mortgages contrary to good lending 
practices means a mortgage or a group 
or category of mortgages entered into 
by a lender and purchased by a GSE 
where it can be shown that a lender en-
gaged in a practice of failing to: 

(1) Report monthly on borrowers’ re-
payment history to credit repositories 
on the status of each GSE loan that a 
lender is servicing; 

(2) Offer mortgage applicants prod-
ucts for which they qualify, but rather 
steer applicants to high cost products 
that are designed for less credit worthy 
borrowers. Similarly, for consumers 
who seek financing through a lender’s 
higher-priced subprime lending chan-
nel, lenders should not fail to offer or 
direct such consumers toward the lend-
er’s standard mortgage line if they are 
able to qualify for one of the standard 
products; 

(3) Comply with fair lending require-
ments; or 

(4) Engage in other good lending 
practices that are: 

(i) Identified in writing by a GSE as 
good lending practices for inclusion in 
this definition; and 

(ii) Determined by the Secretary to 
constitute good lending practices. 

Mortgages with unacceptable terms or 
conditions or resulting from unacceptable 
practices means a mortgage or a group 
or category of mortgages with one or 
more of the following terms or condi-
tions: 

(1) Excessive fees, where the total 
points and fees charged to a borrower 
exceed the greater of 5 percent of the 
loan amount or a maximum dollar 

amount of $1000, or an alternative 
amount requested by a GSE and deter-
mined by the Secretary as appropriate 
for small mortgages. 

(i) For purposes of this definition, 
points and fees include: 

(A) Origination fees; 
(B) Underwriting fees; 
(C) Broker fees; 
(D) Finder’s fees; and 
(E) Charges that the lender imposes 

as a condition of making the loan, 
whether they are paid to the lender or 
a third party. 

(ii) For purposes of this definition, 
points and fees do not include: 

(A) Bona fide discount points; 
(B) Fees paid for actual services ren-

dered in connection with the origina-
tion of the mortgage, such as attor-
neys’ fees, notary’s fees, and fees paid 
for property appraisals, credit reports, 
surveys, title examinations and ex-
tracts, flood and tax certifications, and 
home inspections; 

(C) The cost of mortgage insurance or 
credit-risk price adjustments; 

(D) The costs of title, hazard, and 
flood insurance policies; 

(E) State and local transfer taxes or 
fees; 

(F) Escrow deposits for the future 
payment of taxes and insurance pre-
miums; and 

(G) Other miscellaneous fees and 
charges that, in total, do not exceed 
0.25 percent of the loan amount. 

(2) Prepayment penalties, except 
where: 

(i) The mortgage provides some bene-
fits to the borrower (e.g., such as rate 
or fee reduction for accepting the pre-
payment premium); 

(ii) The borrower is offered the choice 
of another mortgage that does not con-
tain payment of such a premium; 

(iii) The terms of the mortgage provi-
sion containing the prepayment pen-
alty are adequately disclosed to the 
borrower; and 

(iv) The prepayment penalty is not 
charged when the mortgage debit is ac-
celerated as the result of the bor-
rower’s default in making his or her 
mortgage payments. 

(3) The sale or financing of prepaid 
single-premium credit life insurance 
products in connection with the origi-
nation of the mortgage; 
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(4) Evidence that the lender did not 
adequately consider the borrower’s 
ability to make payments, i.e., mort-
gages that are originated with under-
writing techniques that focus on the 
borrower’s equity in the home, and do 
not give full consideration of the bor-
rower’s income and other obligations. 
Ability to repay must be determined 
and must be based upon relating the 
borrower’s income, assets, and liabil-
ities to the mortgage payments; or 

(5) Other terms or conditions that 
are: 

(i) Identified in writing by a GSE as 
unacceptable terms or conditions or re-
sulting from unacceptable practices for 
inclusion in this definition; and 

(ii) Determined by the Secretary as 
an unacceptable term or condition of a 
mortgage for which goals credit should 
not be received. 

Multifamily housing means a residence 
consisting of more than 4 dwelling 
units. The term includes cooperative 
buildings and condominium projects. 

New England means Connecticut, 
Maine, Massachusetts, New Hampshire, 
Rhode Island, and Vermont. 

OFHEO means the Office of Federal 
Housing Enterprise Oversight. 

Ongoing program means a program 
that is expected to continue for the 
foreseeable future. 

Other underserved area means any un-
derserved area that is in a metropoli-
tan area, but not in a central city. 

Owner-occupied unit means a dwelling 
unit in single-family housing in which 
a mortgagor of the unit resides. 

Participant means a Person or GSE 
that maintains a Participant’s Securi-
ties Account with a Federal Reserve 
Bank. 

Participation means a fractional in-
terest in the principal amount of a 
mortgage. 

Person, as used in subpart H, means 
and includes an individual, corpora-
tion, company, governmental entity, 
association, firm, partnership, trust, 
estate, representative, and any other 
similar organization, but does not 
mean or include the United States, a 
GSE, or a Federal Reserve Bank. 

Portfolio of loans means 10 or more 
loans. 

Proprietary information means all 
mortgage data and all AHAR informa-

tion that the GSEs submit to the Sec-
retary in the AHARs that contain 
trade secrets or privileged or confiden-
tial, commercial, or financial informa-
tion that, if released, would be likely 
to cause substantial competitive harm. 

Public data means all mortgage data 
and all AHAR information that the 
GSEs submit to the Secretary in the 
AHARs, that the Secretary determines 
are not proprietary and may appro-
priately be disclosed consistent with 
other applicable laws and regulations. 

Real estate mortgage investment conduit 
(REMIC) means multi-class mortgage 
securities issued by a tax-exempt enti-
ty. 

Refinancing means a transaction in 
which an existing mortgage is satisfied 
or replaced by a new mortgage under-
taken by the same borrower. The term 
does not include: 

(1) A renewal of a single payment ob-
ligation with no change in the original 
terms; 

(2) A reduction in the annual percent-
age rate of the mortgage as computed 
under the Truth in Lending Act, with a 
corresponding change in the payment 
schedule; 

(3) An agreement involving a court 
proceeding; 

(4) A workout agreement, in which a 
change in the payment schedule or col-
lateral requirements is agreed to as a 
result of the mortgagor’s default or de-
linquency, unless the rate is increased 
or the new amount financed exceeds 
the unpaid balance plus earned finance 
charges and premiums for the continu-
ation of insurance; 

(5) The renewal of optional insurance 
purchased by the mortgagor and added 
to an existing mortgage; and 

(6) A renegotiated balloon mortgage 
on a multifamily property where the 
balloon payment was due within 1 year 
after the date of the closing of the re-
negotiated mortgage. 

(7) A conversion of a balloon mort-
gage note on a single family property 
to a fully amortizing mortgage note 
where the GSE already owns or has an 
interest in the balloon note at the time 
of the conversion 

Rent means, for a dwelling unit: 
(1) When the contract rent includes 

all utilities, the contract rent; or 
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(2) When the contract rent does not 
include all utilities, the contract rent 
plus: 

(i) The actual cost of utilities not in-
cluded in the contract rent; or 

(ii) A utility allowance. 
Rental housing means dwelling units 

in multifamily housing and dwelling 
units that are not owner occupied in 
single-family housing. 

Rental unit means a dwelling unit 
that is not owner-occupied and is 
rented or available to rent. 

Residence means a property where 
one or more families reside. 

Residential mortgage means a mort-
gage on single-family or multifamily 
housing. 

Revised Article 8 has the same mean-
ing as in 31 CFR 357.2. 

Rural area means any underserved 
area located outside of any metropoli-
tan area. 

Seasoned mortgage means a mortgage 
on which the date of the mortgage note 
is more than 1 year before the GSE 
purchased the mortgage. 

Second mortgage means any mortgage 
that has a lien position subordinate 
only to the lien of the first mortgage. 

Secondary residence means a dwelling 
where the mortgagor maintains (or will 
maintain) a part-time place of abode 
and typically spends (or will spend) less 
than the majority of the calendar year. 
A person may have more than one sec-
ondary residence at a time. 

Secretary means the Secretary of 
Housing and Urban Development and, 
where appropriate, any person des-
ignated by the Secretary to perform a 
particular function for the Secretary, 
including any HUD officer, employee, 
or agent. 

Security means any mortgage partici-
pation certificate, note, bond, deben-
ture, evidence of indebtedness, collat-
eral-trust certificate, transferable 
share, certificate of deposit for a secu-
rity, or, in general, any interest or in-
strument commonly known as a ‘‘se-
curity.’’ 

Securities Documentation means the 
applicable statement of terms, trust in-
denture, securities agreement or other 
documents establishing the terms of a 
Book-entry GSE Security. 

Single-family housing means a resi-
dence consisting of one to four dwelling 

units. Single-family housing includes 
condominium dwelling units and dwell-
ing units in cooperative housing 
projects. 

Transfer message means an instruc-
tion of a Participant to a Federal Re-
serve Bank to effect a transfer of a 
Book-entry Security (including a 
Book-entry GSE Security) maintained 
in the Book-entry System, as set forth 
in Federal Reserve Bank Operating Cir-
culars. 

Underserved area means: 
(1) For purposes of the definitions of 

‘‘Central city’’ and ‘‘Other underserved 
area,’’ a census tract, a Federal or 
State American Indian reservation or 
tribal or individual trust land, or the 
balance of a census tract excluding the 
area within any Federal or State 
American Indian reservation or tribal 
or individual trust land, having: 

(i) A median income at or below 120 
percent of the median income of the 
metropolitan area and a minority pop-
ulation of 30 percent or greater; or 

(ii) A median income at or below 90 
percent of median income of the metro-
politan area. 

(2) For purposes of the definition of 
‘‘Rural area,’’ a whole census tract, a 
Federal or State American Indian res-
ervation or tribal or individual trust 
land, or the balance of a census tract 
excluding the area within any Federal 
or State American Indian reservation 
or tribal or individual trust land, hav-
ing: 

(i) A median income at or below 120 
percent of the greater of the State non- 
metropolitan median income or the na-
tionwide non-metropolitan median in-
come and a minority population of 30 
percent or greater; or 

(ii) A median income at or below 95 
percent of the greater of the State non- 
metropolitan median income or nation-
wide non-metropolitan median income. 

(3) Any Federal or State American 
Indian reservation or tribal or indi-
vidual trust land that includes land 
that is both within and outside of a 
metropolitan area and that is des-
ignated as an underserved area by 
HUD. In such cases, HUD will notify 
the GSEs as to applicability of other 
definitions and counting conventions. 

Utilities means charges for elec-
tricity, piped or bottled gas, water, 
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sewage disposal, fuel (oil, coal, ker-
osene, wood, solar energy, or other), 
and garbage and trash collection. Utili-
ties do not include charges for tele-
phone service. 

Utility allowance means either: 
(1) The amount to be added to con-

tract rent when utilities are not in-
cluded in contract rent (also referred 
to as the ‘‘AHS-derived utility allow-
ance’’), as issued annually by the Sec-
retary; or 

(2) The utility allowance established 
under the HUD Section 8 Program (42 
U.S.C. 1437f) for the area where the 
property is located. 

Very-low-income has the same defini-
tion as ‘‘very low-income’’ has in 
FHEFSSA. 

Wholesale exchange means a trans-
action in which a GSE buys or other-
wise acquires mortgages held in port-
folio or securitized by the other GSE, 
or where both GSEs swap such mort-
gages. 

Working day means a day when HUD 
is officially open for business. 

(c) Subpart H terms. Unless the con-
text requires otherwise, terms used in 
subpart H of this part that are not de-
fined in this part, have the meanings as 
set forth in 31 CFR 357.2. Definitions 
and terms used in 31 CFR part 357 
should read as though modified to ef-
fectuate their application to the GSEs. 

[60 FR 61888, Dec. 1, 1995, as amended at 61 
FR 63947, Dec. 2, 1996; 62 FR 28977, May 29, 
1997; 65 FR 65084, Oct. 31, 2000; 69 FR 63638, 
Nov. 2, 2004] 

Subpart B—Housing Goals 

§ 81.11 General. 

This subpart establishes: three hous-
ing goals, as required by FHEFSSA; re-
quirements for measuring performance 
under the goals; and procedures for 
monitoring and enforcing the goals. 

§ 81.12 Low- and Moderate-Income 
Housing Goal. 

(a) Purpose of goal. This annual goal 
for the purchase by each GSE of mort-
gages on housing for low- and mod-
erate-income families (‘‘the Low- and 
Moderate-Income Housing Goal’’) is in-
tended to achieve increased purchases 
by the GSEs of such mortgages. 

(b) Factors. In establishing the Low- 
and Moderate-Income Housing Goals, 
the Secretary considered the factors in 
12 U.S.C. 4562(b). A statement docu-
menting HUD’s considerations and 
findings with respect to these factors, 
entitled ‘‘Departmental Considerations 
to Establish the Low- and Moderate-In-
come Housing Goal,’’ was published in 
the FEDERAL REGISTER on November 2, 
2004. 

(c) Goals. The annual goals for each 
GSE’s purchases of mortgages on hous-
ing for low- and moderate-income fami-
lies are: 

(1) For the year 2005, 52 percent of the 
total number of dwelling units financed 
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition, 
as a Low- and Moderate-Income Hous-
ing Home Purchase Subgoal, 45 percent 
of the total number of home purchase 
mortgages in metropolitan areas fi-
nanced by that GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which 
count toward the Low- and Moderate- 
Income Housing Goal in the year 2005 
unless otherwise adjusted by HUD in 
accordance with FHEFSSA; 

(2) For the year 2006, 53 percent of the 
total number of dwelling units financed 
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition, 
as a Low- and Moderate-Income Hous-
ing Home Purchase Subgoal, 46 percent 
of the total number of home purchase 
mortgages in metropolitan areas fi-
nanced by that GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which 
count toward the Low- and Moderate- 
Income Housing Goal in the year 2006 
unless otherwise adjusted by HUD in 
accordance with FHEFSSA; 

(3) For the year 2007, 55 percent of the 
total number of dwelling units financed 
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition, 
as a Low- and Moderate-Income Hous-
ing Home Purchase Subgoal, 47 percent 
of the total number of home purchase 
mortgages in metropolitan areas fi-
nanced by that GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which 
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count toward the Low- and Moderate- 
Income Housing Goal in the year 2007 
unless otherwise adjusted by HUD in 
accordance with FHEFSSA; 

(4) For the year 2008, 56 percent of the 
total number of dwelling units financed 
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition, 
as a Low- and Moderate-Income Hous-
ing Home Purchase Subgoal, 47 percent 
of the total number of home purchase 
mortgages in metropolitan areas fi-
nanced by that GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which 
count toward the Low- and Moderate- 
Income Housing Goal in the year 2008 
unless otherwise adjusted by HUD in 
accordance with FHEFSSA; and 

(5) For the year 2009 and thereafter 
HUD shall establish annual goals. 
Pending establishment of goals for the 
year 2009 and thereafter, the annual 
goal for each of those years shall be 56 
percent of the total number of dwelling 
units financed by that GSE’s mortgage 
purchases in each of those years. In ad-
dition, as a Low and Moderate Income 
Housing Home Purchase Subgoal, 47 
percent of the total number of home 
purchase mortgages in metropolitan 
areas financed by that GSE’s mortgage 
purchases shall be home purchase 
mortgages in metropolitan areas which 
count toward the Low- and Moderate- 
Income Housing Goal in each of those 
years unless otherwise adjusted by 
HUD in accordance with FHEFSSA. 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65085, Oct. 31, 2000; 69 FR 63639, Nov. 2, 
2004] 

§ 81.13 Central Cities, Rural Areas, and 
Other Underserved Areas Housing 
Goal. 

(a) Purpose of the goal. This annual 
goal for the purchase by each GSE of 
mortgages on housing located in cen-
tral cities, rural areas, and other un-
derserved areas is intended to achieve 
increased purchases by the GSEs of 
mortgages financing housing in areas 
that are underserved in terms of mort-
gage credit. 

(b) Factors. In establishing the Cen-
tral Cities, Rural Areas, and Other Un-
derserved Areas Goals, the Secretary 
considered the factors in 12 U.S.C. 

4564(b). A statement documenting 
HUD’s considerations and findings with 
respect to these factors, entitled ‘‘De-
partmental Considerations to Establish 
the Central Cities, Rural Areas, and 
Other Underserved Areas Housing 
Goal,’’ was published in the FEDERAL 
REGISTER on November 2, 2004. 

(c) Goals. The annual goals for each 
GSE’s purchases of mortgages on hous-
ing located in central cities, rural 
areas, and other underserved areas are: 

(1) For the year 2005, 37 percent of the 
total number of dwelling units financed 
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition, 
as a Central Cities, Rural Areas, and 
Other Underserved Areas Home Pur-
chase Subgoal, 32 percent of the total 
number of home purchase mortgages in 
metropolitan areas financed by that 
GSE’s mortgage purchases shall be 
home purchase mortgages in metro-
politan areas which count toward the 
Central Cities, Rural Areas, and Other 
Underserved Areas Housing Goal in the 
year 2005 unless otherwise adjusted by 
HUD in accordance with FHEFSSA; 

(2) For the year 2006, 38 percent of the 
total number of dwelling units financed 
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition, 
as a Central Cities, Rural Areas, and 
Other Underserved Areas Home Pur-
chase Subgoal, 33 percent of the total 
number of home purchase mortgages in 
metropolitan areas financed by that 
GSE’s mortgage purchases shall be 
home purchase mortgages in metro-
politan areas which count toward the 
Central Cities, Rural Areas, and Other 
Underserved Areas Housing Goal in the 
year 2006 unless otherwise adjusted by 
HUD in accordance with FHEFSSA; 

(3) For the year 2007, 38 percent of the 
total number of dwelling units financed 
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition, 
as a Central Cities, Rural Areas, and 
Other Underserved Areas Home Pur-
chase Subgoal, 33 percent of the total 
number of home purchase mortgages in 
metropolitan areas financed by that 
GSE’s mortgage purchases shall be 
home purchase mortgages in metro-
politan areas which count toward the 
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Central Cities, Rural Areas, and Other 
Underserved Areas Housing Goal in the 
year 2007 unless otherwise adjusted by 
HUD in accordance with FHEFSSA; 

(4) For the year 2008, 39 percent of the 
total number of dwelling units financed 
by that GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. In addition, 
as a Central Cities, Rural Areas, and 
Other Underserved Areas Home Pur-
chase Subgoal, 34 percent of the total 
number of home purchase mortgages in 
metropolitan areas financed by that 
GSE’s mortgage purchases shall be 
home purchase mortgages in metro-
politan areas which count toward the 
Central Cities, Rural Areas, and Other 
Underserved Areas Housing Goal in the 
year 2008 unless otherwise adjusted by 
HUD in accordance with FHEFSSA; 
and 

(5) For the year 2009 and thereafter 
HUD shall establish annual goals. 
Pending establishment of goals for the 
year 2009 and thereafter, the annual 
goal for each of those years shall be 39 
percent of the total number of dwelling 
units financed by that GSE’s mortgage 
purchases in each of those years. In ad-
dition, as a Central Cities, Rural Areas, 
and Other Underserved Areas Home 
Purchase Subgoal, 34 percent of the 
total number of home purchase mort-
gages in metropolitan areas financed 
by that GSE’s mortgage purchases 
shall be home purchase mortgages in 
metropolitan areas which count toward 
the Central Cities, Rural Areas, and 
Other Underserved Areas Housing Goal 
in each of those years unless otherwise 
adjusted by HUD in accordance with 
FHEFSSA. 

(d) Measuring performance. The GSEs 
shall determine on a mortgage-by- 
mortgage basis, through geocoding or 
any similarly accurate and reliable 
method, whether a mortgage finances 
one or more dwelling units located in a 
central city, rural area, or other under-
served area. 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65086, Oct. 31, 2000; 69 FR 63639, Nov. 2, 
2004] 

§ 81.14 Special Affordable Housing 
Goal. 

(a) Purpose of the goal. This goal is in-
tended to achieve increased purchases 

by the GSEs of mortgages on rental 
and owner-occupied housing meeting 
the then-existing unaddressed needs of, 
and affordable to, low-income families 
in low-income areas and very-low-in-
come families. 

(b) Factors. In establishing the Spe-
cial Affordable Housing Goals, the Sec-
retary considered the factors in 12 
U.S.C. 4563(a)(2). A statement docu-
menting HUD’s considerations and 
findings with respect to these factors, 
entitled ‘‘Departmental Considerations 
to Establish the Special Affordable 
Housing Goal,’’ was published in the 
FEDERAL REGISTER on November 2, 
2004. 

(c) Goals. The annual goals for each 
GSE’s purchases of mortgages on rent-
al and owner-occupied housing meeting 
the then-existing, unaddressed needs of 
and affordable to low-income families 
in low-income areas and very low-in-
come families are: 

(1) For the year 2005, 22 percent of the 
total number of dwelling units financed 
by each GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. The goal for 
the year 2005 shall include mortgage 
purchases financing dwelling units in 
multifamily housing totaling not less 
than 1.0 percent of the average annual 
dollar volume of combined (single-fam-
ily and multifamily) mortgages pur-
chased by the respective GSE in 2000, 
2001, and 2002, unless otherwise ad-
justed by HUD in accordance with 
FHEFSSA. In addition, as a Special Af-
fordable Housing Home Purchase 
Subgoal, 17 percent of the total number 
of home purchase mortgages in metro-
politan areas financed by each GSE’s 
mortgage purchases shall be home pur-
chase mortgages in metropolitan areas 
which count toward the Special Afford-
able Housing Goal in the year 2005 un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA; 

(2) For the year 2006, 23 percent of the 
total number of dwelling units financed 
by each GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. The goal for 
the year 2006 shall include mortgage 
purchases financing dwelling units in 
multifamily housing totaling not less 
than 1.0 percent of the average annual 
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dollar volume of combined (single-fam-
ily and multifamily) mortgages pur-
chased by the respective GSE in 2000, 
2001, and 2002, unless otherwise ad-
justed by HUD in accordance with 
FHEFSSA. In addition, as a Special Af-
fordable Housing Home Purchase 
Subgoal, 17 percent of the total number 
of home purchase mortgages in metro-
politan areas financed by each GSE’s 
mortgage purchases shall be home pur-
chase mortgages in metropolitan areas 
which count toward the Special Afford-
able Housing Goal in the year 2006 un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA; 

(3) For the year 2007, 25 percent of the 
total number of dwelling units financed 
by each GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. The goal for 
the year 2007 shall include mortgage 
purchases financing dwelling units in 
multifamily housing totaling not less 
than 1.0 percent of the average annual 
dollar volume of combined (single-fam-
ily and multifamily) mortgages pur-
chased by the respective GSE in 2000, 
2001, and 2002, unless otherwise ad-
justed by HUD in accordance with 
FHEFSSA. In addition, as a Special Af-
fordable Housing Home Purchase 
Subgoal, 18 percent of the total number 
of home purchase mortgages in metro-
politan areas financed by each GSE’s 
mortgage purchases shall be home pur-
chase mortgages in metropolitan areas 
which count toward the Special Afford-
able Housing Goal in the year 2007 un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA; 

(4) For the year 2008, 27 percent of the 
total number of dwelling units financed 
by each GSE’s mortgage purchases un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. The goal for 
the year 2008 shall include mortgage 
purchases financing dwelling units in 
multifamily housing totaling not less 
than 1.0 percent of the average annual 
dollar volume of combined (single-fam-
ily and multifamily) mortgages pur-
chased by the respective GSE in 2000, 
2001, and 2002, unless otherwise ad-
justed by HUD in accordance with 
FHEFSSA. In addition, as a Special Af-
fordable Housing Home Purchase 
Subgoal, 18 percent of the total number 
of home purchase mortgages in metro-

politan areas financed by each GSE’s 
mortgage purchases shall be home pur-
chase mortgages in metropolitan areas 
which count toward the Special Afford-
able Housing Goal in the year 2008 un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA; and 

(5) For the year 2009 and thereafter 
HUD shall establish annual goals. 
Pending establishment of goals for the 
year 2009 and thereafter, the annual 
goal for each of those years shall be 27 
percent of the total number of dwelling 
units financed by each GSE’s mortgage 
purchases in each of those years. The 
goal for each such year shall include 
mortgage purchases financing dwelling 
units in multifamily housing totaling 
not less than 1.0 percent of the annual 
average dollar volume of combined 
(single-family and multifamily) mort-
gages purchased by the respective GSE 
in the years 2000, 2001, and 2002. In addi-
tion, as a Special Affordable Housing 
Home Purchase Subgoal, 18 percent of 
the total number of home purchase 
mortgages in metropolitan areas fi-
nanced by each GSE’s mortgage pur-
chases shall be home purchase mort-
gages in metropolitan areas which 
count toward the Special Affordable 
Housing Goal in each of those years un-
less otherwise adjusted by HUD in ac-
cordance with FHEFSSA. 

(d) Counting of multifamily units. (1) 
Dwelling units affordable to low-in-
come families and financed by a par-
ticular purchase of a mortgage on mul-
tifamily housing shall count toward 
achievement of the Special Affordable 
Housing Goal where at least: 

(i) 20 percent of the dwelling units in 
the particular multifamily property 
are affordable to especially low-income 
families; or 

(ii) 40 percent of the dwelling units in 
the particular multifamily property 
are affordable to very-low-income fam-
ilies. 

(2) Where only some of the units fi-
nanced by a purchase of a mortgage on 
multifamily housing count under the 
multifamily component of the goal, 
only a portion of the unpaid principal 
balance of the mortgage attributable 
to such units shall count toward the 
multifamily component. The portion of 
the mortgage counted under the multi-
family requirement shall be equal to 
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the ratio of the total units that count 
to the total number of units in the 
mortgaged property. 

(e) Full Credit Activities. (1) For pur-
poses of 12 U.S.C. 4563(b)(1) and this 
paragraph (e), full credit means that 
each unit financed by a mortgage pur-
chased by a GSE and meeting the re-
quirements of this section shall count 
toward achievement of the Special Af-
fordable Housing Goal for that GSE. 

(2) Mortgages insured under HUD’s 
Home Equity Conversion Mortgage 
(‘‘HECM’’) Insurance Program, 12 
U.S.C. 1715 z–20; mortgages guaranteed 
under the Rural Housing Service’s Sin-
gle Family Housing Guaranteed Loan 
Program, 42 U.S.C. 1472; mortgages on 
properties on tribal lands insured 
under FHA’s Section 248 program, 12 
U.S.C. 1715 z–13, HUD’s Section 184 pro-
gram, 12 U.S.C. 1515 z–13a, or Title VI of 
the Native American Housing Assist-
ance and Self-Determination Act of 
1996, 25 U.S.C. 4191–4195; meet the re-
quirements of 12 U.S.C. 4563(b)(1)(A)(i) 
and (ii). 

(3) HUD will give full credit toward 
achievement of the Special Affordable 
Housing Goal for the activities in 12 
U.S.C. 4563(b)(1)(A), provided the GSE 
submits documentation to HUD that 
supports eligibility under 12 U.S.C. 
4563(b)(1)(A) for HUD’s approval. 

(4)(i) For purposes of determining 
whether a seller meets the requirement 
in 12 U.S.C. 4563(b)(1)(B), a seller must 
currently operate on its own or ac-
tively participate in an on-going, dis-
cernible, active, and verifiable program 
directly targeted at the origination of 
new mortgage loans that qualify under 
the Special Affordable Housing Goal. 

(ii) A seller’s activities must evi-
dence a current intention or plan to re-
invest the proceeds of the sale into 
mortgages qualifying under the Special 
Affordable Housing Goal, with a cur-
rent commitment of resources on the 
part of the seller for this purpose. 

(iii) A seller’s actions must evidence 
willingness to buy qualifying loans 
when these loans become available in 
the market as part of active, on-going, 
sustainable efforts to ensure that addi-
tional loans that meet the goal are 
originated. 

(iv) Actively participating in such a 
program includes purchasing quali-

fying loans from a correspondent origi-
nator, including a lender or qualified 
housing group, that operates an on- 
going program resulting in the origina-
tion of loans that meet the require-
ments of the goal, has a history of de-
livering, and currently delivers quali-
fying loans to the seller. 

(v) The GSE must verify and monitor 
that the seller meets the requirements 
in paragraphs (e)(4)(i) through (e)(4)(iv) 
of this section and develop any nec-
essary mechanisms to ensure compli-
ance with the requirements, except as 
provided in paragraph (e)(4)(vi) and 
(vii) of this section. 

(vi) Where a seller’s primary business 
is originating mortgages on housing 
that qualifies under this Special Af-
fordable Housing Goal such seller is 
presumed to meet the requirements in 
paragraphs (e)(4)(i) through (e)(4)(iv) of 
this section. Sellers that are institu-
tions that are: 

(A) Regularly in the business of 
mortgage lending; 

(B) A BIF-insured or SAIF-insured 
depository institution; and 

(C) Subject to, and has received at 
least a satisfactory performance eval-
uation rating for 

(1) At least the two most recent con-
secutive examinations under, the Com-
munity Reinvestment Act, if the lend-
ing institution has total assets in ex-
cess of $250 million; or 

(2) The most recent examination 
under the Community Reinvestment 
Act if the lending institutions which 
have total assets no more than $250 
million are identified as sellers that 
are presumed to have a primary busi-
ness of originating mortgages on hous-
ing that qualifies under this Special 
Affordable Housing Goal and, there-
fore, are presumed to meet the require-
ments in paragraphs (e)(4)(i) through 
(e)(4)(iv) of this section. 

(vii) Classes of institutions or organi-
zations that are presumed have as their 
primary business originating mort-
gages on housing that qualifies under 
this Special Affordable Housing Goal 
and, therefore. are presumed in para-
graphs (e)(4)(i) through (e)(4)(iv) of this 
section to meet the requirements are 
as follows: State housing finance agen-
cies; affordable housing loan consortia; 
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Federally insured credit unions that 
are: 

(A) Members of the Federal Home 
Loan Bank System and meet the first- 
time homebuyer standard of the Com-
munity Support Program; or 

(B) Community development credit 
unions; community development finan-
cial institutions; public loan funds; or 
non-profit mortgage lenders. HUD may 
determine that additional classes of in-
stitutions or organizations are pri-
marily engaged in the business of fi-
nancing affordable housing mortgages 
for purposes of this presumption, and 
if, so will notify the GSEs in writing. 

(viii) For purposes of paragraph (e)(4) 
of this section, if the seller did not 
originate the mortgage loans, but the 
originator of the mortgage loans ful-
fills the requirements of either para-
graphs (e)(4)(i) through (e)(4)(iv), para-
graph (e)(4)(vi) or paragraph (e)(4)(vii) 
of this section; and the seller has held 
the loans for six months or less prior to 
selling the loans to the GSE, HUD will 
consider that the seller has met the re-
quirements of this paragraph (e)(4) and 
of 12 U.S.C. 4563(b)(1)(B). 

(f) Partial credit activities. Mortgages 
insured under HUD’s Title I program, 
which includes property improvement 
and manufactured home loans, shall re-
ceive one-half credit toward the Spe-
cial Affordable Housing Goal until such 
time as the Government National 
Mortgage Association fully implements 
a program to purchase and securitize 
Title I loans. 

(g) No credit activities. Neither the 
purchase nor the securitization of 
mortgages associated with the refi-
nancing of a GSE’s existing mortgage 
or mortgage-backed securities port-
folios shall receive credit toward the 
achievement of the Special Affordable 
Housing Goal. Refinancings that result 
from the wholesale exchange of mort-
gages between the two GSEs shall not 
count toward the achievement of this 
goal. Refinancings of individual mort-
gages shall count toward achievement 
of this goal when the refinancing is an 
arms-length transaction that is bor-
rower-driven and the mortgage other-
wise counts toward achievement of this 
goal. For purposes of this paragraph 
(g), ‘‘mortgages or mortgage-backed se-
curities portfolios’’ includes mortgages 

retained by Fannie Mae or Freddie Mac 
and mortgages utilized to back mort-
gage-backed securities. 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65086, Oct. 31, 2000; 69 FR 63640, Nov. 2, 
2004] 

§ 81.15 General requirements. 
(a) Calculating the numerator and de-

nominator. Performance under each of 
the housing goals shall be measured 
using a fraction that is converted into 
a percentage. 

(1) The numerator. The numerator of 
each fraction is the number of dwelling 
units financed by a GSE’s mortgage 
purchases in a particular year that 
count toward achievement of the hous-
ing goal. 

(2) The denominator. The denominator 
of each fraction is, for all mortgages 
purchased, the number of dwelling 
units that could count toward achieve-
ment of the goal under appropriate cir-
cumstances. The denominator shall not 
include GSE transactions or activities 
that are not mortgages or mortgage 
purchases as defined by HUD or trans-
actions that are specifically excluded 
as ineligible under § 81.16(b). 

(3) Missing data or information. When a 
GSE lacks sufficient data or informa-
tion to determine whether the pur-
chase of a mortgage originated after 
1992 counts toward achievement of a 
particular housing goal, that mortgage 
purchase shall be included in the de-
nominator for that housing goal, ex-
cept under the circumstances described 
in paragraphs (d) and (e)(6) of this sec-
tion. 

(b) Properties with multiple dwelling 
units. For the purposes of counting to-
ward the achievement of the goals, 
whenever the property securing a 
mortgage contains more than one 
dwelling unit, each such dwelling unit 
shall be counted as a separate dwelling 
unit financed by a mortgage purchase. 

(c) Credit toward multiple goals. A 
mortgage purchase (or dwelling unit fi-
nanced by such purchase) by a GSE in 
a particular year shall count toward 
the achievement of each housing goal 
for which such purchase (or dwelling 
unit) qualifies in that year. 

(d) Counting owner-occupied units. (1) 
For purposes of counting owner-occu-
pied units toward achievement of the 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00430 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



421 

Office of the Secretary, HUD § 81.15 

Low- and Moderate-Income Housing 
Goal or the Special Affordable Housing 
Goal, mortgage purchases financing 
such units shall be evaluated based on 
the income of the mortgagors and the 
area median income at the time of 
origination of the mortgage. To deter-
mine whether mortgages may be count-
ed under a particular family income 
level, i.e., especially low, very low, low 
or moderate income, the income of the 
mortgagors is compared to the median 
income for the area at the time of the 
mortgage application, using the appro-
priate percentage factor provided under 
§ 81.17. 

(2)(i) When the income of the mort-
gagor(s) is not available to determine 
whether an owner-occupied unit in a 
property securing a single-family 
mortgage originated after 1992 and pur-
chased by a GSE counts toward 
achievement of the Low- and Mod-
erate-Income Housing Goal or the Spe-
cial Affordable Housing Goal, a GSE’s 
performance with respect to such unit 
may be evaluated using estimated af-
fordability information in accordance 
with one of the following methods: 

(A) Excluding from the denominator 
and the numerator single-family 
owner-occupied units located in census 
tracts with median incomes less than, 
or equal to, area median income based 
on the most recent decennial census, 
up to a maximum of one percent of the 
total number of single-family owner- 
occupied dwelling units eligible to be 
counted toward the respective housing 
goal in the current year. Mortgage pur-
chases with missing data in excess of 
the maximum will be included in the 
denominator and excluded from the nu-
merator; 

(B) For home purchase mortgages 
and for refinance mortgages sepa-
rately, multiplying the number of 
owner-occupied units with missing bor-
rower income information in properties 
securing mortgages purchased by the 
GSE in each census tract by the per-
centage of all single-family owner-oc-
cupied mortgage originations in the re-
spective tracts that would count to-
ward achievement of each goal, as de-
termined by HUD based on the most re-
cent HMDA data available; or 

(C) Such other data source and meth-
odology as may be approved by HUD. 

(ii) In any calendar year, a GSE may 
use only one of the methods specified 
in paragraph (d)(2)(i) of this section to 
estimate affordability information for 
single-family owner-occupied units. 

(iii) If a GSE chooses to use an esti-
mation methodology under paragraph 
(d)(2)(i)(B) or (d)(2)(i)(C) of this section 
to determine affordability for owner- 
occupied units in properties securing 
single-family mortgage purchases eligi-
ble to be counted toward the respective 
housing goal, then that methodology 
may be used up to nationwide maxi-
mums for home purchase mortgages 
and for refinance mortgages that shall 
be calculated by multiplying, for each 
census tract, the percentage of all sin-
gle-family owner-occupied mortgage 
originations with missing borrower in-
comes (as determined by HUD based on 
the most recent HMDA data available 
for home purchase and refinance mort-
gages, respectively) by the number of 
single-family owner-occupied units in 
properties securing mortgages pur-
chased by the GSE for each census 
tract, summed up over all census 
tracts. If this nationwide maximum is 
exceeded, then the estimated number 
of goal-qualifying units will be ad-
justed by the ratio of the applicable na-
tionwide maximum number of units for 
which income information may be esti-
mated to the total number of single- 
family owner-occupied units with miss-
ing income information in properties 
securing mortgages purchased by the 
GSE. Owner-occupied units in excess of 
the nationwide maximum, and any 
units for which estimation information 
is not available, shall remain in the de-
nominator of the respective goal cal-
culation. 

(e) Counting rental units—(1) Use of in-
come, rent—(i) Generally. For purposes 
of counting rental units toward 
achievement of the Low- and Mod-
erate-Income Housing Goal or the Spe-
cial Affordable Housing Goal, mortgage 
purchases financing such units shall be 
evaluated based on the income of ac-
tual or prospective tenants where such 
data is available, i.e., known to a lend-
er. 

(ii) Availability of income information. 
(A) Each GSE shall require lenders to 
provide to the GSE tenant income in-
formation under paragraphs (e)(3) and 
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(4) of this section, but only when such 
information is known to the lender. 

(B) When such tenant income infor-
mation is available for all occupied 
units, the GSE’s performance shall be 
based on the income of the tenants in 
the occupied units. For unoccupied 
units that are vacant and available for 
rent and for unoccupied units that are 
under repair or renovation and not 
available for rent, the GSE shall use 
the income of prospective tenants, if 
paragraph (e)(4) of this section is appli-
cable. If paragraph (e)(4) of this section 
is not applicable, the GSE shall use 
rent levels for comparable units in the 
property to determine affordability. 

(2) Model units and rental offices. A 
model unit or rental office in a multi-
family property may count toward 
achievement of the housing goals only 
if a GSE determines that: 

(i) It is reasonably expected that the 
units will be occupied by a family with-
in one year; 

(ii) The number of such units is rea-
sonable and minimal considering the 
size of the multifamily property; and 

(iii) Such unit otherwise meets the 
requirements for the goal. 

(3) Income of actual tenants. When the 
income of actual tenants is available, 
to determine whether a tenant is very- 
low-, low-, or moderate-income, the in-
come of the tenant shall be compared 
to the median income for the area, ad-
justed for family size as provided in 
§ 81.17. 

(4) Income of prospective tenants. When 
income for tenants is available to a 
lender because a project is subject to a 
Federal housing program that estab-
lishes the maximum income for a ten-
ant or a prospective tenant in rental 
units, the income of prospective ten-
ants may be counted at the maximum 
income level established under such 
housing program for that unit. In de-
termining the income of prospective 
tenants, the income shall be projected 
based on the types of units and market 
area involved. Where the income of 
prospective tenants is projected, each 
GSE must determine that the income 
figures are reasonable considering the 
rents (if any) on the same units in the 
past and considering current rents on 
comparable units in the same market 
area. 

(5) Use of rent. When the income of 
the prospective or actual tenants of a 
dwelling unit is not available, perform-
ance under these goals will be evalu-
ated based on rent and whether the 
rent is affordable to the income group 
targeted by the housing goal. A rent is 
affordable if the rent does not exceed 30 
percent of the maximum income level 
of very-low-, low-, or moderate-income 
families as provided in § 81.19. In deter-
mining contract rent for a dwelling 
unit, the actual rent or average rent by 
unit type shall be used. 

(6) Affordability data unavailable. (i) 
Multifamily. (A) When a GSE lacks suf-
ficient information to determine 
whether a rental unit in a property se-
curing a multifamily mortgage pur-
chased by a GSE counts toward 
achievement of the Low- and Mod-
erate-Income Housing Goal or the Spe-
cial Affordable Housing Goal because 
neither the income of prospective or 
actual tenants, nor the actual or aver-
age rental data, are available, a GSE’s 
performance with respect to such unit 
may be evaluated using estimated af-
fordability information in accordance 
with one of the following methods: 

(1) Multiplying the number of rental 
units with missing affordability infor-
mation in properties securing multi-
family mortgages purchased by the 
GSE in each census tract by the per-
centage of all rental dwelling units in 
the respective tracts that would count 
toward achievement of each goal, as 
determined by HUD based on the most 
recent decennial census. For units with 
missing affordability information in 
tracts for which such methodology is 
not possible, such units will be ex-
cluded from the denominator as well as 
the numerator in calculating perform-
ance under the respective housing 
goal(s); or 

(2) Such other data source and meth-
odology as may be approved by HUD. 

(B) In any calendar year, a GSE may 
use only one of the methods specified 
in paragraph (e)(6)(i)(A) of this section 
to estimate affordability information 
for multifamily rental units. 

(C) If a GSE chooses to use an esti-
mation methodology under paragraph 
(e)(6)(i)(A) of this section to determine 
affordability for rental units in prop-
erties securing multifamily mortgage 
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purchases eligible to be counted toward 
the respective housing goal, then that 
methodology may be used up to a na-
tionwide maximum of ten percent of 
the total number of rental units in 
properties securing multifamily mort-
gages purchased by the GSE in the cur-
rent year. If this maximum is exceed-
ed, the estimated number of goal-quali-
fying units will be adjusted by the 
ratio of the nationwide maximum num-
ber of units for which affordability in-
formation may be estimated to the 
total number of multifamily rental 
units with missing affordability infor-
mation in properties securing mort-
gages purchased by the GSE. Multi-
family rental units in excess of the 
maximum set forth in this paragraph 
(e)(6)(i)(C), and any units for which es-
timation information is not available, 
shall be removed from the denominator 
of the respective goal calculation. 

(ii) Rental units in 1–4 unit single-fam-
ily properties. (A) When a GSE lacks 
sufficient information to determine 
whether a rental unit in a property se-
curing a single-family mortgage pur-
chased by a GSE counts toward 
achievement of the Low- and Mod-
erate-Income Housing Goal or the Spe-
cial Affordable Housing Goal because 
neither the income of prospective or 
actual tenants, nor the actual or aver-
age rental data, are available, a GSE’s 
performance with respect to such unit 
may be evaluated using estimated af-
fordability information in accordance 
with one of the following methods: 

(1) Excluding rental units in 1-to 4- 
unit properties with missing afford-
ability information from the denomi-
nator as well as the numerator in cal-
culating performance under those 
goals; 

(2) Multiplying the number of rental 
units with missing affordability infor-
mation in properties securing single 
family mortgages purchased by the 
GSE in each census tract by the per-
centage of all rental dwelling units in 
the respective tracts that would count 
toward achievement of each goal, as 
determined by HUD based on the most 
recent decennial census. For units with 
missing affordability information in 
tracts for which such methodology is 
not possible, such units will be ex-
cluded from the denominator as well as 

the numerator in calculating perform-
ance under the respective housing 
goal(s); or 

(3) Such other data source and meth-
odology as may be approved by HUD. 

(B) In any calendar year, a GSE may 
use only one of the methods specified 
in paragraph (e)(6)(ii)(A) of this section 
to estimate affordability information 
for single-family rental units. 

(C) If a GSE chooses to use an esti-
mation methodology under paragraph 
(e)(6)(ii)(A)(2) or (e)(6)(ii)(A)(3) of this 
section to determine affordability for 
rental units in properties securing sin-
gle-family mortgage purchases eligible 
to be counted toward the respective 
housing goal, then that methodology 
may be used up to nationwide maxi-
mums of five percent of the total num-
ber of rental units in properties secur-
ing non-seasoned single-family mort-
gage purchases by the GSE in the cur-
rent year and 20 percent of the total 
number of rental units in properties se-
curing seasoned single-family mort-
gage purchases by the GSE in the cur-
rent year. If either or both of these 
maximums are exceeded, the estimated 
number of goal-qualifying units will be 
adjusted by the ratio of the applicable 
nationwide maximum number of units 
for which affordability information 
may be estimated to the total number 
of single-family rental units with miss-
ing affordability information in prop-
erties securing seasoned or unseasoned 
mortgages purchased by the GSE, as 
applicable. Single-family rental units 
in excess of the maximums set forth in 
this paragraph (e)(6)(ii)(C), and any 
units for which estimation information 
is not available, shall be removed from 
the denominator of the respective goal 
calculation. 

(7) Timeliness of information. In deter-
mining performance under the housing 
goals, each GSE shall use tenant and 
rental information as of the time of 
mortgage: 

(i) Acquisition for mortgages on mul-
tifamily housing; and 

(ii) Origination for mortgages on sin-
gle-family housing. 

(f) Application of Median income. (1) 
For purposes of determining an area’s 
median income under §§ 81.17 through 
81.19 and for the definition of ‘‘low-in-
come area,’’ the area is: 
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(i) The metropolitan area, if the 
property which is the subject of the 
mortgage is in a metropolitan area; 
and 

(ii) In all other areas, the county in 
which the property is located, except 
that where the State nonmetropolitan 
median income is higher than the 
county’s median income, the area is 
the State nonmetropolitan area. 

(2) When a GSE cannot precisely de-
termine whether a mortgage is on 
dwelling unit(s) located in one area, 
the GSE shall determine the median 
income for the split area in the manner 
prescribed by the Federal Financial In-
stitutions Examination Council for re-
porting under the Home Mortgage Dis-
closure Act, if the GSE can determine 
that the mortgage is on dwelling 
unit(s) located in: 

(i) A census tract; 
(ii) A census place code; 
(iii) A block-group enumeration dis-

trict; 
(iv) A nine-digit zip code; or 
(v) Another appropriate geographic 

segment that is partially located in 
more than one area (‘‘split area’’). 

(g) Sampling not permitted. Perform-
ance under the housing goals for each 
year shall be based on a complete tab-
ulation of mortgage purchases for that 
year; a sampling of such purchases is 
not acceptable. 

(h) Newly available data. When a GSE 
uses data to determine whether a mort-
gage purchase counts toward achieve-
ment of any goal and new data is re-
leased after the start of a calendar 
quarter, the GSE need not use the new 
data until the start of the following 
quarter. 

(i) Counting mortgages toward the 
Home Purchase Subgoals—(1) General. 
The requirements of this section, ex-
cept for paragraphs (b) and (e) of this 
section, shall apply to counting mort-
gages toward the Home Purchase 
Subgoals at §§ 81.12 through 81.14. How-
ever, performance under the subgoals 
shall be counted using a fraction that 
is converted into a percentage for each 
subgoal and the numerator of the frac-
tion for each subgoal shall be the num-
ber of home purchase mortgages in 
metropolitan areas financed by each 
GSE’s mortgage purchases in a par-
ticular year that count towards 

achievement of the applicable housing 
goal. The denominator of each fraction 
shall be the total number of home pur-
chase mortgages in metropolitan areas 
financed by each GSE’s mortgage pur-
chases in a particular year. For pur-
poses of each subgoal, the procedure for 
addressing missing data or informa-
tion, as set forth in paragraph (d) of 
this section, shall be implemented 
using numbers of home purchase mort-
gages in metropolitan areas and not 
single-family owner-occupied dwelling 
units. 

(2) Special counting rule for mortgages 
with more than one owner-occupied unit. 
For purposes of counting mortgages to-
ward the Home Purchase Subgoals, 
where a single home purchase mort-
gage finances the purchase of two or 
more owner-occupied units in a metro-
politan area, the mortgage shall count 
once toward each subgoal that applies 
to the GSE’s mortgage purchase. 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65087, Oct. 31, 2000; 69 FR 63641, Nov. 2, 
2004] 

§ 81.16 Special counting requirements. 
(a) General. HUD shall determine 

whether a GSE shall receive full, par-
tial, or no credit for a transaction to-
ward achievement of any of the hous-
ing goals. In this determination, HUD 
will consider whether a transaction or 
activity of the GSE is substantially 
equivalent to a mortgage purchase and 
either creates a new market or adds li-
quidity to an existing market, provided 
however that such mortgage purchase 
actually fulfills the GSE’s purposes and 
is in accordance with its Charter Act. 

(b) Not counted. The following trans-
actions or activities shall not count to-
ward achievement of any of the hous-
ing goals and shall not be included in 
the denominator in calculating either 
GSE’s performance under the housing 
goals: 

(1) Equity investments in housing de-
velopment projects; 

(2) Purchases of State and local gov-
ernment housing bonds except as pro-
vided in 81.16(c)(8); 

(3) Purchases of non-conventional 
mortgages except: 

(i) Where such mortgages are ac-
quired under a risk-sharing arrange-
ment with a Federal agency; 
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(ii) Mortgages insured under HUD’s 
Home Equity Conversion Mortgage 
(‘‘HECM’’) insurance program, 12 
U.S.C. 1715z–20; mortgages guaranteed 
under the Rural Housing Service’s Sin-
gle Family Housing Guaranteed Loan 
Program, 42 U.S.C. 1472; mortgages on 
properties on lands insured under 
FHA’s Section 248 program, 12 U.S.C. 
1715z–13, or HUD’s Section 184 program, 
12 U.S.C. 1515z–13a, or Title VI of the 
Native American Housing Assistance 
and Self-Determination Act of 1996, 25 
U.S.C. 4191–4195; and mortgages with 
expiring assistance contracts as de-
fined at 42 U.S.C. 1737f; 

(iii) Mortgages under other mortgage 
programs involving Federal guaran-
tees, insurance or other Federal obliga-
tion where the Department determines 
in writing that the financing needs ad-
dressed by the particular mortgage 
program are not well served and that 
the mortgage purchases under such 
program should count under the hous-
ing goals, provided the GSE submits 
documentation to HUD that supports 
eligibility and that HUD makes such a 
determination, or 

(iv) As provided in § 81.14(e)(3) 
(4) Commitments to buy mortgages 

at a later date or time; 
(5) Options to acquire mortgages; 
(6) Rights of first refusal to acquire 

mortgages; 
(7) Any interests in mortgages that 

the Secretary determines, in writing, 
shall not be treated as interests in 
mortgages; 

(8) Mortgage purchases to the extent 
they finance any dwelling units that 
are secondary residences; and 

(9) Single family mortgage 
refinancings that result from conver-
sion of balloon notes to fully amor-
tizing notes, if the GSE already owns 
or has an interest in the balloon note 
at the time conversion occurs. 

(10) Any combination of factors in 
paragraphs (b)(1) through (9) of this 
section. 

(c) Other special rules. Subject to 
HUD’s primary determination of 
whether a GSE shall receive full, par-
tial, or no credit for a transaction to-
ward achievement of any of the hous-
ing goals as provided in paragraph (a) 
of this section, the following supple-
mental rules apply: 

(1) Credit enhancements. (i) Dwelling 
units financed under a credit enhance-
ment entered into by a GSE shall be 
treated as mortgage purchases and 
count toward achievement of the hous-
ing goals when: 

(A) The GSE provides a specific con-
tractual obligation to ensure timely 
payment of amounts due under a mort-
gage or mortgages financed by the 
issuance of housing bonds (such bonds 
may be issued by any entity, including 
a State or local housing finance agen-
cy); 

(B) The GSE assumes a credit risk in 
the transaction substantially equiva-
lent to the risk that would have been 
assumed by the GSE if it had 
securitized the mortgages financed by 
such bonds; and 

(C) Such dwelling units otherwise 
qualify under this part. 

(ii) When a GSE provides a specific 
contractual obligation to ensure time-
ly payment of amounts due under any 
mortgage originally insured by a public 
purpose mortgage insurance entity or 
fund, the GSE may, on a case-by-case 
basis, seek approval from the Secretary 
for such activities to count toward 
achievement of the housing goals. 

(2) Real estate mortgage investment con-
duits (‘‘REMICs’’). (i) A GSE’s purchase 
or guarantee of all or a portion of a 
REMIC shall be treated as a mortgage 
purchase and receive credit toward the 
achievement of the housing goals pro-
vided: 

(A) The underlying mortgages or 
mortgage-backed securities for the 
REMIC were not: 

(1) Guaranteed by the Government 
National Mortgage Association; or 

(2) Previously counted toward any 
housing goal by the GSE; and 

(B) The GSE has the information nec-
essary to support counting the dwell-
ing units financed by the REMIC, or 
that part of the REMIC purchased or 
guaranteed by the GSE, toward the 
achievement of a particular housing 
goal. 

(ii) For REMICs that meet the re-
quirements in paragraph (c)(2)(i) of this 
section and for which the GSE pur-
chased or guaranteed: 

(A) The whole REMIC, all of the 
units financed by the REMIC shall be 
treated as a mortgage purchase and 
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count toward achievement of the hous-
ing goals; or 

(B) A portion of the REMIC, the GSE 
shall receive partial credit toward 
achievement of the housing goals. This 
credit shall be equal to the percentage 
of the REMIC purchased or guaranteed 
by the GSE (the dollar amount of the 
purchase or guarantee divided by the 
total dollar amount of the REMIC) 
multiplied by the number of dwelling 
units that would have counted toward 
the goal(s) if the GSE had purchased or 
guaranteed the whole REMIC. In calcu-
lating performance under the housing 
goals, the denominator shall include 
the number of dwelling units included 
in the whole REMIC multiplied by the 
percentage of the REMIC purchased or 
guaranteed by the GSE. 

(3) Risk-sharing. Mortgage purchases 
under risk-sharing arrangements be-
tween the GSEs and any Federal agen-
cy where the units would otherwise 
count toward achievement of the hous-
ing goal under which the GSE is re-
sponsible for a substantial amount (50 
percent or more) of the risk shall be 
treated as mortgage purchases and 
count toward achievement of the hous-
ing goal or goals. 

(4) Participations. Participations pur-
chased by a GSE shall be treated as 
mortgage purchases and count toward 
the achievement of the housing goals, 
if the GSE’s participation in the mort-
gage is 50 percent or more. 

(5) Cooperative housing and condo-
minium projects. (i) The purchase of a 
mortgage on a cooperative housing 
unit (‘‘a share loan’’) or a condo-
minium unit is a mortgage purchase. 
Such a purchase is counted toward 
achievement of a housing goal in the 
same manner as a mortgage purchase 
of single-family owner-occupied units, 
i.e., affordability is based on the in-
come of the owner(s). 

(ii) The purchase of a mortgage on a 
cooperative building (‘‘a blanket loan’’) 
or a condominium project is a mort-
gage purchase and shall count toward 
achievement of the housing goals. 
Where a GSE purchases both ‘‘a blan-
ket loan’’ and mortgages for units in 
the same building (‘‘share loans’’), both 
the blanket loan and the share loan(s) 
are mortgage purchases and shall 
count toward achievement of the hous-

ing goals. Where a GSE purchases both 
a condominium project mortgage and 
mortgages on condominium dwelling 
units in the same project, both the con-
dominium project mortgages and the 
mortgages on condominium dwelling 
units are mortgage purchases and shall 
count toward achievement of the hous-
ing goals. 

(6) Seasoned mortgages. A GSE’s pur-
chase of a seasoned mortgage shall be 
treated as a mortgage purchase for pur-
poses of these goals and shall be in-
cluded in the numerator, as appro-
priate, and the denominator in calcu-
lating the GSE’s performance under 
the housing goals, except where: 

(i) The GSE has already counted the 
mortgage under a housing goal applica-
ble to 1993 or any subsequent year; or 

(ii) HUD determines, based upon a 
written request by a GSE, that a sea-
soned mortgage or class of such mort-
gages should be excluded from the nu-
merator and the denominator in order 
to further the purposes of the Special 
Affordable Housing Goal. 

(7) Purchase of refinanced mortgages. 
Except as otherwise provided in this 
part, the purchase of a refinanced 
mortgage by a GSE is a mortgage pur-
chase and shall count toward achieve-
ment of the housing goals to the extent 
the mortgage qualifies. 

(8) Mortgage revenue bonds. (i) The 
purchase of a state or local mortgage 
revenue bond shall be treated as a 
mortgage purchase and units financed 
under such MRB shall count toward 
achievement of the goals where: 

(A) The MRB is to be repaid only 
from the principal and interest of the 
underlying mortgages originated with 
funds made available by the MRB; and 

(B) The MRB is not a general obliga-
tion of a state or local government or 
agency or is not credit enchanced by 
any government or agency, third party 
guarantor or surety. 

(ii) Dwelling units financed by a 
mortgage revenue bond meeting the re-
quirements of paragraph (c)(8)(i) of this 
section shall count toward a housing 
goal to the extent such dwelling units 
otherwise qualify under this part. 

(9) Expiring assistance contracts. In ac-
cordance with 12 U.S.C. 4565(a)(5), ac-
tions that assist in maintaining the af-
fordability of assisted units in eligible 
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multifamily housing projects with ex-
piring contracts shall receive credit 
under the housing goals as provided in 
paragraph (b)(3)(ii) and in accordance 
with paragraphs (b) and (c)(1) through 
(c)(9) of this section. 

(i) For restructured (modified) multi-
family mortgage loans with an expiring 
assistance contract where a GSE holds 
the loan in portfolio and facilitates 
modification of loan terms that results 
in lower debt service to the project’s 
owner, the GSE shall receive full credit 
under any of the housing goals for 
which the units covered by the mort-
gage otherwise qualify. 

(ii) Where a GSE undertakes more 
than one action to assist a single 
project or where a GSE engages in an 
activity that it believes assists in 
maintaining the affordability of as-
sisted units in eligible multifamily 
housing projects but which is not oth-
erwise covered in paragraph (c)(9)(i) of 
this section, the GSE must submit the 
transaction to HUD for a determina-
tion on appropriate goals counting 
treatment. 

(10)–(11) [Reserved] 
(12) HOEPA mortgages and mortgages 

with unacceptable terms and conditions. 
HOEPA mortgages and mortgages with 
unacceptable terms or conditions as de-
fined in § 81.2 will not receive credit to-
ward any of the three housing goals. 

(13) Mortgages contrary to good lending 
practices. The Secretary will monitor 
the practices and processes of the GSEs 
to ensure that they are not purchasing 
loans that are contrary to good lending 
practices as defined in § 81.2. Based on 
the results of such monitoring, the 
Secretary may determine in accord-
ance with paragraph (d) of this section 
that mortgages or categories of mort-
gages where a lender has not engaged 
in good lending practices will not re-
ceive credit toward the three housing 
goals. 

(14) Seller dissolution option. (i) Mort-
gages acquired through transactions 
involving seller dissolution options 
shall be treated as mortgage purchases, 
and receive credit toward the achieve-
ment of the housing goals, only when: 

(A) The terms of the transaction pro-
vide for a lockout period that prohibits 
the exercise of the dissolution option 
for at least one year from the date on 

which the transaction was entered into 
by the GSE and the seller of the mort-
gages; and 

(B) The transaction is not dissolved 
during the one-year minimum lockout 
period. 

(ii) The Secretary may grant an ex-
ception to the one-year minimum lock-
out period described in paragraph 
(c)(14)(i)(A) and (B) of this section, in 
response to a written request from an 
enterprise, if the Secretary determines 
that the transaction furthers the pur-
poses of FHEFSSA and the GSE’s char-
ter act; 

(iii) For purposes of this paragraph 
(c)(14), ‘‘seller dissolution option’’ 
means an option for a seller of mort-
gages to the GSEs to dissolve or other-
wise cancel a mortgage purchase agree-
ment or loan sale. 

(d) HUD review of transactions. HUD 
will determine whether a class of 
transactions counts as a mortgage pur-
chase under the housing goals. If a GSE 
seeks to have a class of transactions 
counted under the housing goals that 
does not otherwise count under the 
rules in this part, the GSE may provide 
HUD detailed information regarding 
the transactions for evaluation and de-
termination by HUD in accordance 
with this section. In making its deter-
mination, HUD may also request and 
evaluate additional information from a 
GSE with regard to how the GSE be-
lieves the transactions should be 
counted. HUD will notify the GSE of 
its determination regarding the extent 
to which the class of transactions may 
count under the goals. 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65088, Oct. 31, 2000; 69 FR 63642, Nov. 2, 
2004] 

§ 81.17 Affordability—Income level 
definitions—family size and income 
known (owner-occupied units, ac-
tual tenants, and prospective ten-
ants). 

In determining whether a dwelling 
unit is affordable to very-low-, low-, or 
moderate-income families, where the 
unit is owner-occupied or, for rental 
housing, family size and income infor-
mation for the dwelling unit is known 
to the GSE, the affordability of the 
unit shall be determined as follows: 

(a) Moderate-income means: 
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(1) In the case of owner-occupied 
units, income not in excess of 100 per-
cent of area median income; and 

(2) In the case of rental units, where 
the income of actual or prospective 
tenants is available, income not in ex-
cess of the following percentages of 
area median income corresponding to 
the following family sizes: 

Number of persons in family 
Percentage 
of area me-
dian income 

1 ......................................................................... 70 
2 ......................................................................... 80 
3 ......................................................................... 90 
4 ......................................................................... 100 
5 or more ........................................................... (*) 

*100% plus (8% multiplied by the number of persons in ex-
cess of 4). 

(b) Low-income means: 
(1) In the case of owner-occupied 

units, income not in excess of 80 per-
cent of area median income; and 

(2) In the case of rental units, where 
the income of actual or prospective 
tenants is available, income not in ex-
cess of the following percentages of 
area median income corresponding to 
the following family sizes: 

Number of persons in family 
Percentage 
of area me-
dian income 

1 ......................................................................... 56 
2 ......................................................................... 64 
3 ......................................................................... 72 
4 ......................................................................... 80 
5 or more ........................................................... (*) 

*80% plus (6.4% multiplied by the number of persons in ex-
cess of 4). 

(c) Very-low-income means: 
(1) In the case of owner-occupied 

units, income not in excess of 60 per-
cent of area median income; and 

(2) In the case of rental units, where 
the income of actual or prospective 
tenants is available, income not in ex-
cess of the following percentages of 
area median income corresponding to 
the following family sizes: 

Number of persons in family 
Percentage 
of area me-
dian income 

1 ......................................................................... 42 
2 ......................................................................... 48 
3 ......................................................................... 54 
4 ......................................................................... 60 
5 or more ........................................................... (*) 

*60% plus (4.8% multiplied by the number of persons in ex-
cess of 4). 

(d) Especially-low-income means, in 
the case of rental units, where the in-
come of actual or prospective tenants 
is available, income not in excess of 
the following percentages of area me-
dian income corresponding to the fol-
lowing family sizes: 

Number of persons in family 
Percentage 
of area me-
dian income 

1 ......................................................................... 35 
2 ......................................................................... 40 
3 ......................................................................... 45 
4 ......................................................................... 50 
5 or more ........................................................... (*) 

* 50% plus (4.0% multiplied by the number of persons in ex-
cess of 4). 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65089, Oct. 31, 2000] 

§ 81.18 Affordability—Income level 
definitions—family size not known 
(actual or prospective tenants). 

In determining whether a rental unit 
is affordable to very-low, low-, or mod-
erate-income families where family 
size is not known to the GSE, income 
will be adjusted using unit size, and af-
fordability determined as follows: 

(a) For moderate-income, the income of 
prospective tenants shall not exceed 
the following percentages of area me-
dian income with adjustments, depend-
ing on unit size: 

Unit size 
Percentage 
of area me-
dian income 

Efficiency ........................................................... 70 
1 bedroom ......................................................... 75 
2 bedrooms ........................................................ 90 
3 bedrooms or more .......................................... (*) 

*104% plus (12% multiplied by the number of bedrooms in 
excess of 3). 

(b) For low-income, income of prospec-
tive tenants shall not exceed the fol-
lowing percentages of area median in-
come with adjustments, depending on 
unit size: 

Unit size 
Percentage 
of area me-
dian income 

Efficiency ........................................................... 56 
1 bedroom ......................................................... 60 
2 bedrooms ........................................................ 72 
3 bedrooms or more .......................................... (*) 

*83.2% plus (9.6% multiplied by the number of bedrooms in 
excess of 3). 

(c) For very-low-income, income of 
prospective tenants shall not exceed 
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the following percentages of area me-
dian income with adjustments, depend-
ing on unit size: 

Unit size 
Percentage 
of area me-
dian income 

Efficiency ........................................................... 42 
1 bedroom ......................................................... 45 
2 bedrooms ........................................................ 54 
3 bedrooms or more .......................................... (*) 

*62.4% plus (7.2% multiplied by the number of bedrooms in 
excess of 3). 

(d) For especially-low-income, income 
of prospective tenants shall not exceed 
the following percentages of area me-
dian income with adjustments, depend-
ing on unit size: 

Unit size 
Percentage 
of area me-
dian income 

Efficiency ........................................................... 35 
1 bedroom ......................................................... 37.5 
2 bedrooms ........................................................ 45 
3 bedrooms or more .......................................... (*) 

* 52% plus (6.0% multiplied by the number of bedrooms in 
excess of 3). 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65089, Oct. 31, 2000] 

§ 81.19 Affordability—Rent level defini-
tions—tenant income is not known. 

For purposes of determining whether 
a rental unit is affordable to very-low- 
, low-, or moderate-income families 
where the income of the family in the 
dwelling unit is not known to the GSE, 
the affordability of the unit is deter-
mined based on unit size as follows: 

(a) For moderate-income, maximum af-
fordable rents to count as housing for 
moderate-income families shall not ex-
ceed the following percentages of area 
median income with adjustments, de-
pending on unit size: 

Unit size 
Percentage 
of area me-
dian income 

Efficiency ........................................................... 21 
1 bedroom ......................................................... 22.5 
2 bedrooms ........................................................ 27 
3 bedrooms or more .......................................... (*) 

*31.2% plus (3.6% multiplied by the number of bedrooms in 
excess of 3); 

(b) For low-income, maximum afford-
able rents to count as housing for low- 
income families shall not exceed the 
following percentages of area median 
income with adjustments, depending on 
unit size: 

Unit size 
Percentage 
of area me-
dian income 

Efficiency ........................................................... 16.8 
1 bedroom ......................................................... 18 
2 bedrooms ........................................................ 21.6 
3 bedrooms or more .......................................... (*) 

*24.96% plus (2.88% multiplied by the number of bedrooms 
in excess of 3); and 

(c) For very-low-income, maximum af-
fordable rents to count as housing for 
very-low-income families shall not ex-
ceed the following percentages of area 
median income with adjustments, de-
pending on unit size: 

Unit size 
Percentage 
of area me-
dian income 

Efficiency ........................................................... 12.6 
1 bedroom ......................................................... 13.5 
2 bedrooms ........................................................ 16.2 
3 bedrooms or more .......................................... (*) 

*18.72% plus (2.16% multiplied by the number of bedrooms 
in excess of 3). 

(d) For especially-low-income, max-
imum affordable rents to count as 
housing for especially-low-income fam-
ilies shall not exceed the following per-
centages of area median income with 
adjustments, depending on unit size: 

Unit size 
Percentage 
of area me-
dian income 

Efficiency ........................................................... 10.5 
1 bedroom ......................................................... 11.25 
2 bedrooms ........................................................ 13.5 
3 bedrooms or more .......................................... (*) 

* 15.6% plus (1.8% multiplied by the number of bedrooms in 
excess of 3). 

(e) Missing Information. Each GSE 
shall make every effort to obtain the 
information necessary to make the cal-
culations in this section. If a GSE 
makes such efforts but cannot obtain 
data on the number of bedrooms in par-
ticular units, in making the calcula-
tions on such units, the units shall be 
assumed to be efficiencies except as 
provided in § 81.15(e)(6)(i). 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65089, Oct. 31, 2000] 

§ 81.20 Actions to be taken to meet the 
goals. 

To meet the goals under this rule, 
each GSE shall operate in accordance 
with 12 U.S.C. 4565. 
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§ 81.21 Notice and determination of 
failure to meet goals. 

If the Secretary determines that a 
GSE has failed or there is a substantial 
probability that a GSE will fail to 
meet any housing goal, the Secretary 
shall follow the procedures at 12 U.S.C. 
4566(b). 

§ 81.22 Housing plans. 
(a) If the Secretary determines, 

under § 81.21, that a GSE has failed or 
there is a substantial probability that 
a GSE will fail to meet any housing 
goal and that the achievement of the 
housing goal was or is feasible, the Sec-
retary shall require the GSE to submit 
a housing plan for approval by the Sec-
retary. 

(b) Nature of plan. Each housing plan 
shall: 

(1) Be feasible; 
(2) Be sufficiently specific to enable 

the Secretary to monitor compliance 
periodically; 

(3) Describe the specific actions that 
the GSE will take: 

(i) To achieve the goal for the next 
calendar year; or 

(ii) If the Secretary determines that 
there is substantial probability that 
the GSE will fail to meet a housing 
goal in the current year, to make such 
improvements as are reasonable in the 
remainder of the year; and 

(4) Address any additional matters 
relevant to the plan as required, in 
writing, by the Secretary. 

(c) Deadline for submission. The GSE 
shall submit a housing plan to the Sec-
retary within 30 days after issuance of 
a notice under § 81.21 requiring the GSE 
to submit a housing plan. The Sec-
retary may extend the deadline for sub-
mission of a plan, in writing and for a 
time certain, to the extent the Sec-
retary determines an extension is nec-
essary. 

(d) Review of housing plans. The Sec-
retary shall review and approve or dis-
approve housing plans in accordance 
with 12 U.S.C. 4566(c)(4) and (5). 

(e) Resubmission. If the Secretary dis-
approves an initial housing plan sub-
mitted by a GSE, the GSE shall submit 
an amended plan acceptable to the Sec-
retary within 30 days of the Secretary 
disapproving the initial plan; the Sec-
retary may extend the deadline if the 

Secretary determines an extension is 
in the public interest. If the amended 
plan is not acceptable to the Secretary, 
the Secretary may afford the GSE 15 
days to submit a new plan. 

Subpart C—Fair Housing 
§ 81.41 General. 

In this subpart, the Secretary: pro-
hibits discrimination by the GSEs in 
their mortgage purchases because of 
race, color, religion, sex, handicap, fa-
milial status, age, or national origin, 
including any consideration of the age 
or location of a dwelling or age of the 
neighborhood or census tract where the 
dwelling is located in a manner that 
has a discriminatory effect; requires 
that the GSEs submit information to 
the Secretary to assist Fair Housing 
Act and ECOA investigations; provides 
for advising the GSEs of Fair Housing 
Act and ECOA violations; provides for 
reviewing the GSEs’ underwriting and 
appraisal guidelines to ensure compli-
ance with the Fair Housing Act; and 
requires that the GSEs take actions as 
directed by the Secretary following 
Fair Housing Act and ECOA adjudica-
tions. Because FHEFSSA provides, 
generally, that the Director of OFHEO 
shall enforce violations by the GSEs of 
FHEFSSA and regulations in this sub-
part, this subpart also provides for re-
ferral of such cases to the Director. 

§ 81.42 Prohibitions against discrimi-
nation. 

Neither GSE shall discriminate in 
any manner in making any mortgage 
purchases because of race, color, reli-
gion, sex, handicap, familial status, 
age, or national origin, including any 
consideration of the age or location of 
the dwelling or the age of the neighbor-
hood or census tract where the dwell-
ing is located in a manner that has a 
discriminatory effect. 

§ 81.43 Reports; underwriting and ap-
praisal guideline review. 

(a) Reports. Each GSE, in the AHAR 
required under § 81.63, shall assess un-
derwriting standards, business prac-
tices, repurchase requirements, pric-
ing, fees, and procedures that affect the 
purchase of mortgages for low- and 
moderate-income families, or that may 
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yield disparate results based on the 
race, color, religion, sex, handicap, fa-
milial status, age, or national origin of 
the borrower, including revisions 
thereto to promote affordable housing 
or fair lending. 

(b) Review of Underwriting and Ap-
praisal Guidelines. The Secretary shall 
periodically review and comment on 
the underwriting and appraisal guide-
lines of each enterprise to ensure that 
such guidelines are consistent with the 
Fair Housing Act and 12 U.S.C. 4545. 

§ 81.44 Submission of information to 
the Secretary. 

(a) General. Upon request from the 
Secretary, the GSEs shall submit infor-
mation and data to the Secretary to 
assist in investigating whether any 
mortgage lender with which the GSE 
does business has failed to comply with 
the Fair Housing Act or ECOA. 

(b) Information requests and submis-
sions—(1) Information requests by the 
Secretary. The Secretary may require 
the GSEs to submit information to as-
sist in Fair Housing Act or ECOA in-
vestigations of lenders. Under 
FHEFSSA, other Federal agencies re-
sponsible for the enforcement of ECOA 
must submit requests for information 
from the GSEs through the Secretary. 
For matters involving only ECOA, the 
Secretary will only issue requests for 
information upon request from the ap-
propriate Federal agency responsible 
for ECOA. 

(2) Information from established data 
systems. The Secretary may request 
that a GSE generate information or re-
ports from its data system(s) to assist 
a Fair Housing Act or ECOA investiga-
tion. 

(3) GSE replies. A GSE receiving any 
request(s) for information under this 
section shall reply in a complete and 
timely manner with any and all infor-
mation that it is privy to and collects 
that is responsive to the request. 

(c) Submission to ECOA enforcers. The 
Secretary shall submit any informa-
tion received under paragraph (b) of 
this section concerning compliance 
with ECOA to appropriate Federal 
agencies responsible for ECOA enforce-
ment, as provided in section 704 of 
ECOA. 

§ 81.45 Obtaining and disseminating 
information. 

(a) The Secretary shall obtain infor-
mation from other regulatory and en-
forcement agencies of the Federal Gov-
ernment and State and local govern-
ments regarding violations by lenders 
of the Fair Housing Act, ECOA, and/or 
State or local fair housing/lending 
laws, and shall make such information 
available to the GSEs as the Secretary 
deems appropriate in accordance with 
applicable law regarding the confiden-
tiality of supervisory information and 
the right to financial privacy, and sub-
ject to the terms of memoranda of un-
derstanding and other arrangements 
between the Secretary and Federal fi-
nancial regulators and other agencies. 
In addition, the Secretary shall make 
information that the Secretary pos-
sesses regarding violations of the Fair 
Housing Act available to the GSEs. 

(b) As contemplated in paragraph (a) 
of this section, the Secretary shall ob-
tain information regarding violations 
by lenders of the Fair Housing Act or 
ECOA involving discrimination with 
respect to the availability of credit in 
a residential real-estate-related trans-
action from other Federal regulatory 
or enforcement agencies. The Sec-
retary will obtain information from 
regulators regarding violations of 
ECOA by lenders only in circumstances 
in which there is either more than a 
single ECOA violation, or the ECOA 
violation could also be a violation of 
the Fair Housing Act. 

§ 81.46 Remedial actions. 
(a) General. The Secretary shall di-

rect the GSEs to take one or more re-
medial actions, including suspension, 
probation, reprimand or settlement, 
against lenders found to have engaged 
in discriminatory lending practices in 
violation of the Fair Housing Act or 
ECOA, pursuant to a final adjudication 
on the record and an opportunity for a 
hearing under subchapter II of chapter 
5 of title 5, United States Code. 

(b) Definitions. For purposes of this 
subpart, the following definitions 
apply: 

Indefinite suspension means that, 
until directed to do otherwise by the 
Secretary, the GSEs will refrain from 
purchasing mortgages from a lender. 
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Probation means that, for a fixed pe-
riod of time specified by the Secretary, 
a lender that has been found to have 
violated the Fair Housing Act or ECOA 
will be subject automatically to more 
severe sanctions than probation, e.g., 
suspension, if further violations are 
found. 

Remedial action includes a reprimand, 
probation, temporary suspension, in-
definite suspension, or settlement. 

Reprimand means a written letter to 
a lender from a GSE, which has been 
directed to be sent by the Secretary, 
stating that the lender has violated the 
Fair Housing Act or ECOA and warning 
of the possibility that the Secretary 
may impose more severe remedial ac-
tions than reprimand if any further 
violation occurs. 

Temporary Suspension means that, for 
a fixed period of time specified by the 
Secretary, the GSEs will not purchase 
mortgages from a lender. 

(c) Institution of remedial actions. (1) 
The Secretary shall direct the GSE to 
take remedial action(s) against a lend-
er charged with violating ECOA only 
after a final determination on the 
charge has been made by an appro-
priate United States District Court or 
any other court of competent jurisdic-
tion. The Secretary shall direct the 
GSE to take remedial action(s) against 
a lender charged with violating the 
Fair Housing Act only after a final de-
termination on the matter has been 
made by a United States Court, a HUD 
Administrative Law Judge, or the Sec-
retary. 

(2) Following a final determination 
sustaining a charge against a lender for 
violating the Fair Housing Act or 
ECOA, in accordance with paragraph 
(c)(1) of this section, the Secretary 
shall determine the remedial action(s) 
that the GSE is to be directed to take 
for such violation. 

(3) In determining the appropriate re-
medial action(s), the Secretary shall 
solicit and fully consider the views of 
the Federal financial regulator respon-
sible for the subject lender concerning 
the action(s) that are contemplated to 
be directed against such lender, prior 
to directing any such action(s). If such 
responsible Federal financial regulator 
makes a written determination that a 
particular remedial action would 

threaten the financial safety and 
soundness of a Federally-insured lend-
er, the Secretary shall consider other 
remedial actions. Where warranted, the 
Secretary also shall solicit and fully 
consider the views of the Director re-
garding the effect of the action(s) that 
are contemplated on the safety and 
soundness of the GSE. In determining 
what action(s) to direct, the Secretary 
will also, without limitation, consider 
the following: 

(i) The gravity of the violation; 
(ii) The extent to which other action 

has been taken against the lender for 
discriminatory activities; 

(iii) Whether the lender’s actions 
demonstrate a discriminatory pattern 
or practice or an individual instance of 
discrimination; 

(iv) The impact or seriousness of the 
harm; 

(v) The number of people affected by 
the discriminatory act(s); 

(vi) Whether the lender operates an 
effective program of self assessment 
and correction; 

(vii) The extent of any actions or pro-
grams by the lender designed to com-
pensate victims and prevent future fair 
lending violations; 

(viii) The extent that a finding of li-
ability against a lender is based on a 
lender’s use of a facially-neutral under-
writing guideline of a secondary mort-
gage market entity applied appro-
priately by the lender in order to sell 
loans to that secondary mortgage mar-
ket entity; and 

(ix) Any other information deemed 
relevant by the Secretary. 

(d) Notice of remedial action(s). (1) Fol-
lowing the Secretary’s decision con-
cerning the appropriate remedial ac-
tion(s) that the GSE is to be directed 
to take, the Secretary shall prepare 
and issue to the GSE and the lender a 
written notice setting forth the reme-
dial action(s) to be taken and the date 
such remedial action(s) are to com-
mence. The Notice shall inform the 
lender of its right to request a hearing 
on the appropriateness of the proposed 
remedial action(s), within 20 days of 
service of the Notice, by filing a re-
quest with the Docket Clerk, HUD Of-
fice of Administrative Law Judges. 

(2) Where a lender does not timely re-
quest a hearing on a remedial action, 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00442 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



433 

Office of the Secretary, HUD § 81.53 

the GSE shall take the action in ac-
cordance with the Notice. 

(e) Review and decision on remedial ac-
tion(s). (1) Where a lender timely re-
quests a hearing on a remedial action, 
a hearing shall be conducted before a 
HUD administrative law judge (ALJ) 
and a final decision rendered in accord-
ance with the procedures set forth in 24 
CFR part 26, subpart B, to the extent 
such provisions are not inconsistent 
with subpart C of this part or 
FHEFSSA. The lender and the Sec-
retary, but not the GSE, shall be par-
ties to the action. At such hearing, the 
appropriateness of the remedial action 
for the violation(s) will be the sole 
matter for review. The validity or ap-
propriateness of the underlying deter-
mination on the violation(s) shall not 
be subject to review at such hearing. 

(2) The Secretary shall transmit to 
the GSEs each final decision by HUD 
on a remedial action and any disposi-
tive settlement of a proceeding on such 
action. 

(3) The GSE shall take the action(s) 
set forth in a final decision by HUD on 
remedial action(s) or any dispositive 
settlement of such a proceeding setting 
forth remedial action(s) in accordance 
with such decision or settlement. 

[60 FR 61888, Dec. 1, 1995, as amended by 61 
FR 50218, Sept. 24, 1996] 

§ 81.47 Violations of provisions by the 
GSEs. 

(a) FHEFSSA empowers the Director 
of OFHEO to initiate enforcement ac-
tions for GSE violations of the provi-
sions of section 1325 of FHEFSSA and 
these regulations. The Secretary shall 
refer violations and potential viola-
tions of 12 U.S.C. 4545 and this subpart 
C to the Director. 

(b) Where a private complainant or 
the Secretary is also proceeding 
against a GSE under the Fair Housing 
Act, the Assistant Secretary for Fair 
Housing and Equal Opportunity shall 
conduct the investigation of the com-
plaint and make the reasonable cause/ 
no reasonable cause determination re-
quired by section 810(g) of the Fair 
Housing Act. Where reasonable cause is 
found, a charge shall be issued and the 
matter will proceed to enforcement 
pursuant to sections 812(b) and (o) of 
the Fair Housing Act. 

Subpart D—New Program 
Approval 

§ 81.51 General. 

This subpart details the require-
ments and procedures for review of re-
quests for new program approval by the 
Secretary. 

§ 81.52 Requirement for program re-
quests. 

(a) Before implementing a new pro-
gram, a GSE shall submit a request for 
new program approval (‘‘program re-
quest’’) to the Secretary for the Sec-
retary’s review. Submission of a pro-
gram request is not required where the 
program that the GSE proposes to im-
plement is not significantly different 
from: 

(1) A program that has already been 
approved in writing by the Secretary; 
or 

(2) A program that was engaged in by 
the GSE prior to October 28, 1992. 

(b) If a GSE does not submit a pro-
gram request for a program, the Sec-
retary may request information about 
the program and require that the GSE 
submit a program request. The GSE 
shall comply with the request and may 
indicate in such response its views re-
specting whether the program is sub-
ject to the Secretary’s review. 

§ 81.53 Processing of program re-
quests. 

(a) Each program request submitted 
to the Secretary by a GSE shall be in 
writing and shall be submitted to the 
Secretary and the Director, Office of 
Government-Sponsored Enterprises, 
Department of Housing and Urban De-
velopment, Washington, DC. For those 
requests submitted before 1 year after 
the effective date of the regulations 
issued by the Director of OFHEO under 
12 U.S.C. 4611(e), the GSE shall simul-
taneously submit the program request 
to the Director. 

(b) Each program request shall in-
clude: 

(1) An opinion from counsel stating 
the statutory authority for the new 
program (Freddie Mac Act section 
305(a) (1), (4), or (5), or Fannie Mae 
Charter Act section 302(b)(2)–(5) or 304); 
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(2) A good-faith estimate of the an-
ticipated dollar volume of the program 
over the short- and long-term; 

(3) A full description of: (i) The pur-
pose and operation of the proposed pro-
gram; 

(ii) The market targeted by the pro-
gram; 

(iii) The delivery system for the pro-
gram; 

(iv) The effect of the program on the 
mortgage market; and 

(v) Material relevant to the public in-
terest. 

(c) Following receipt of a program re-
quest, the Secretary and, where a pro-
gram request is submitted to the Direc-
tor pursuant to paragraph (a) of this 
section, the Director shall review the 
program request. 

(d) Transition standard for approval. 
Program requests submitted by the 
GSEs before the date occurring 1 year 
after the effective date of the regula-
tions issued by the Director under 12 
U.S.C. 4611(e) shall be approved or dis-
approved by the Secretary as provided 
in 12 U.S.C. 4542(b)(2). 

(e) Permanent standard for approval by 
the Secretary. Program requests sub-
mitted after the date occurring one 
year after the effective date of the reg-
ulations issued by the Director under 
12 U.S.C. 4611(e) establishing the risk- 
based capital test shall be approved by 
the Secretary in accordance with 12 
U.S.C. 4542(b)(1). 

(f) Time for review. Unless the Sec-
retary and, where appropriate, the Di-
rector of OFHEO, need additional infor-
mation, a program request shall be ap-
proved or disapproved within 45 days 
from the date it is received by the Di-
rector, Office of Government-Spon-
sored Enterprises, and, where applica-
ble, the Director of OFHEO. If within 
45 days after receiving a request, the 
Secretary or the Director of OFHEO 
determine that additional information 
is necessary to review the matter and 
request such information from the 
GSE, the Secretary may extend the 
time period for consideration for an ad-
ditional 15 days. 

(1) Where additional information is 
requested, the GSE must provide the 
requested information to the Secretary 
and, where appropriate, the Director, 

within 10 days after the request for ad-
ditional information. 

(2) If the GSE fails to furnish re-
quested information within 10 days 
after the request for information, the 
Secretary may deny the GSE’s request 
for approval based on such failure and 
so report to the Committees of Con-
gress in accordance with paragraph (g) 
of this section. 

(g) Approval or report. Within 45 days 
or, if the period is extended, 60 days 
following receipt of a program request, 
the Secretary shall approve the re-
quest, in writing, or submit a report to 
the Committee on Banking and Finan-
cial Services of the House of Rep-
resentatives and the Committee on 
Banking, Housing, and Urban Affairs of 
the Senate, explaining the reasons for 
not approving the request. If the Sec-
retary does not act within this time pe-
riod, the GSE’s program request will be 
deemed approved. 

§ 81.54 Review of disapproval. 

(a) Programs disapproved as unauthor-
ized. (1) Where the Secretary dis-
approves a program request on the 
grounds that the new program is not 
authorized, as defined in § 81.53(d) or 
(e), the GSE may, within 30 days of the 
date of receipt of the decision on dis-
approval, request an opportunity to re-
view and supplement the administra-
tive record for the decision, in accord-
ance with paragraphs (a) (2) and (3) of 
this section. 

(2) Supplementing in writing. A GSE 
supplementing the record in writing 
must submit written materials within 
30 days after the date of receipt of the 
decision on disapproval, but no later 
than the date of a meeting, if re-
quested, under paragraph (a)(3) of this 
section. 

(3) Meeting. Within 10 days of the date 
of receipt of the decision of dis-
approval, the GSE may request a meet-
ing. If the request for the meeting is 
timely, the Secretary shall arrange 
such a meeting, which shall be con-
ducted by the Secretary or the Sec-
retary’s designee within 10 working 
days after receipt of the request. The 
GSE may be represented by counsel 
and may submit relevant written mate-
rials to supplement the record. 
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(4) Determination. The Secretary 
shall: 

(i) In writing and within 10 days after 
submission of any materials under 
paragraph (a)(2) of this section or the 
conclusion of any meeting under para-
graph (a)(3) of this section, whichever 
is later, withdraw, modify, or affirm 
the program disapproval; and 

(ii) Provide the GSE with that deci-
sion. 

(b) Programs disapproved under public 
interest determination. When a program 
request is disapproved because the Sec-
retary determines that the program is 
not in the public interest or the Direc-
tor makes the determination in 12 
U.S.C. 4542(b)(2)(B), the Secretary shall 
provide the GSE with notice of, and op-
portunity for, a hearing on the record 
regarding such disapproval. A request 
for a hearing must be submitted by a 
GSE within 30 days of the Secretary’s 
submission of a report under § 81.53(g) 
disapproving a program request or the 
provision of the notice under this para-
graph (b), whichever is later. The pro-
cedures for such hearings are provided 
in subpart G of this part. 

Subpart E—Reporting 
Requirements 

§ 81.61 General. 
This subpart establishes data submis-

sion and reporting requirements to 
carry out the requirements of the 
GSEs’ Charter Acts and FHEFSSA. 

§ 81.62 Mortgage reports. 
(a) Loan-level data elements. To imple-

ment the data collection and submis-
sion requirements for mortgage data 
and to assist the Secretary in moni-
toring the GSEs’ housing goal activi-
ties, each GSE shall collect and com-
pile computerized loan-level data on 
each mortgage purchased in accord-
ance with 12 U.S.C. 1456(e) and 
1723a(m). The Secretary may, from 
time-to-time, issue a list entitled ‘‘Re-
quired Loan-level Data Elements’’ 
specifying the loan-level data elements 
to be collected and maintained by the 
GSEs and provided to the Secretary. 
The Secretary may revise the list by 
written notice to the GSEs. 

(b) Quarterly Mortgage reports. Each 
GSE shall submit to the Secretary 

quarterly a Mortgage Report. The 
fourth quarter report shall serve as the 
Annual Mortgage Report and shall be 
designated as such. 

(1) Each Mortgage Report shall in-
clude: 

(i) Aggregations of the loan-level 
mortgage data compiled by the GSE 
under paragraph (a) of this section for 
year-to-date mortgage purchases, in 
the format specified in writing by the 
Secretary; and 

(ii) Year-to-date dollar volume, num-
ber of units, and number of mortgages 
on owner-occupied and rental prop-
erties purchased by the GSE that do 
and do not qualify under each housing 
goal as set forth in this part. 

(2) To facilitate the Secretary’s mon-
itoring of the GSE’s housing goal ac-
tivities, the Mortgage Report for the 
second quarter shall include year-to- 
date computerized loan-level data con-
sisting of the data elements required 
under paragraph (a) of this section. 

(3) To implement the data collection 
and submission requirements for mort-
gage data and to assist the Secretary 
in monitoring the GSE’s housing goal 
activities, each Annual Mortgage Re-
port shall include year-to-date comput-
erized loan-level data consisting of the 
data elements required by under para-
graph (a) of this section. 

(c) Timing of Reports. The GSEs shall 
submit the Mortgage Report for each of 
the first 3 quarters of each year within 
60 days of the end of the quarter. Each 
GSE shall submit its Annual Mortgage 
Report within 75 days after the end of 
the calendar year. 

(d) Revisions to Reports. At any time 
before submission of its Annual Mort-
gage Report, a GSE may revise any of 
its quarterly reports for that year. 

(e) Format. The GSEs shall submit to 
the Secretary computerized loan-level 
data with the Mortgage Report, in the 
format specified in writing by the Sec-
retary. 

§ 81.63 Annual Housing Activities Re-
port. 

To comply with the requirements in 
sections 309(n) of the Fannie Mae Char-
ter Act and 307(f) of the Freddie Mac 
Act and assist the Secretary in pre-
paring the Secretary’s Annual Report 
to Congress, each GSE shall submit to 
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the Secretary an AHAR including the 
information listed in those sections of 
the Charter Acts and as provided in 
§ 81.43(a) of this part. Each GSE shall 
submit such report within 75 days after 
the end of each calendar year, to the 
Secretary the Committee on Banking 
and Financial Services of the House of 
Representatives, and the Committee on 
Banking, Housing, and Urban Affairs of 
the Senate. Each GSE shall make its 
AHAR available to the public at its 
principal and regional offices. Before 
making any such report available to 
the public, the GSE may exclude from 
the report any information that the 
Secretary has deemed proprietary 
under subpart F of this part. 

§ 81.64 Periodic reports. 
Each GSE shall provide to the Sec-

retary all: 
(a) Material distributed to the GSE’s 

Housing Advisory Council; 
(b) Press releases; 
(c) Investor reports; 
(d) Proxy statements; 
(e) Seller-servicer guides; and 
(f) Other information disclosed by the 

GSE to entities outside of the GSE, but 
only where the GSE determines that 
such information is relevant to the 
Secretary’s regulatory responsibilities. 

§ 81.65 Other information and anal-
yses. 

When deemed appropriate and re-
quested in writing, on a case by-case 
basis, by the Secretary, a GSE shall 
furnish the data underlying any of the 
reports required under this part and 
shall conduct additional analyses con-
cerning any such report. A GSE shall 
submit additional reports or other in-
formation concerning its activities 
when deemed appropriate to carry out 
the Secretary’s responsibilities under 
FHEFSSA or the Charter Acts and re-
quested in writing by the Secretary. 

§ 81.66 Submission of reports. 
Each GSE shall submit all hard copy 

reports or other written information 
required under this subpart to the Sec-
retary and the Director, Office of Gov-
ernment-Sponsored Enterprises. Each 
GSE shall submit computerized data 
required under this subpart to the Di-
rector, Financial Institutions Regula-

tions, Office of Policy Development 
and Research. The address for both of 
these offices is Department of Housing 
and Urban Development, 451 7th Street, 
SW. Washington, DC 20410. 

Subpart F—Access to Information 
§ 81.71 General. 

This subpart: 
(a) Provides for the establishment of 

a public-use database to make avail-
able to the public mortgage data that 
the GSEs submit to the Secretary 
under subsection 309(m) of the Fannie 
Mae Charter Act and subsection 307(e) 
of the Freddie Mac Act, and AHAR in-
formation that the GSEs submit to the 
Secretary in the AHAR under sub-
section 309(n) of the Fannie Mae Char-
ter Act and subsection 307(f) of the 
Freddie Mac Act; 

(b) Establishes mechanisms for the 
GSEs to designate mortgage data or 
AHAR information as proprietary in-
formation and for the Secretary to de-
termine whether such mortgage data 
or AHAR information is proprietary in-
formation which should be withheld 
from disclosure; 

(c) Addresses the availability of HUD 
procedures to protect from public dis-
closure proprietary information and 
other types of confidential business in-
formation submitted by or relating to 
the GSEs; 

(d) Addresses protections from disclo-
sure when there is a request from Con-
gress for information and sets forth 
protections for treatment of data or in-
formation submitted by or relating to 
the GSEs by HUD officers, employees, 
and contractors; and 

(e) Provides that data or information 
submitted by or relating to the GSEs 
that would constitute a clearly unwar-
ranted invasion of personal privacy 
shall not be disclosed to the public. 

§ 81.72 Public-use database and public 
information. 

(a) General. Except as provided in 
paragraph (c) of this section, the Sec-
retary shall establish and make avail-
able for public use, a public-use data-
base containing public data as defined 
in § 81.2. 

(b) Examination of submissions. Fol-
lowing receipt of mortgage data and 
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AHAR information from the GSEs, the 
Secretary shall, as expeditiously as 
possible, examine the submissions for 
mortgage data and AHAR information 
that: 

(1) Has been deemed to be proprietary 
information under this part by a tem-
porary order, final order, or regulation 
in effect at the time of submission; 

(2) Has been designated as propri-
etary information by the GSE in ac-
cordance with § 81.73; 

(3) Would constitute a clearly unwar-
ranted invasion of personal privacy if 
such data or information were released 
to the public; or 

(4) Is required to be withheld or, in 
the determination of the Secretary, is 
not appropriate for public disclosure 
under other applicable laws and regula-
tions, including the Trade Secrets Act 
(18 U.S.C. 1905) and Executive Order 
12600. 

(c) Public data and proprietary data. 
The Secretary shall place public data 
in the public-use database. The Sec-
retary shall exclude from the public- 
use database and from public disclo-
sure: 

(1) All mortgage data and AHAR in-
formation within the scope of para-
graphs (b)(1), (b)(3), and (b)(4) of this 
section; 

(2) Any other mortgage data and 
AHAR information under (b)(2) when 
determined by the Secretary under 
§ 81.74 to be proprietary information; 
and 

(3) Mortgage data that is not year- 
end data. 

(d) Access. The Secretary shall pro-
vide such means as the Secretary de-
termines are reasonable for the public 
to gain access to the public-use data-
base. To obtain access to the public-use 
database, the public should contact the 
Director, Office of Government-Spon-
sored Enterprises, Department of Hous-
ing and Urban Development, 451 Sev-
enth Street, S.W., Washington, DC 
20410, telephone (202) 708–2224 (this is 
not a toll-free number). 

(e) Fees. The Secretary may charge 
reasonable fees to cover the cost of pro-
viding access to the public-use data-
base. These fees will include the costs 
of system access, computer use, copy-
ing fees, and other costs. 

§ 81.73 GSE request for proprietary 
treatment. 

(a) General. A GSE may request pro-
prietary treatment of any mortgage 
data or AHAR information that the 
GSE submits to the Secretary. Such a 
request does not affect the GSE’s re-
sponsibility to provide data or informa-
tion required by the Secretary. Where 
the Secretary grants a request for pro-
prietary treatment, HUD will not in-
clude the data or information in the 
public-use database or publicly disclose 
the data or information, except as oth-
erwise provided in accordance with this 
subpart. 

(b) Request for proprietary treatment of 
mortgage data and AHAR information. 
Except as provided in paragraph (c) of 
this section, a GSE requesting propri-
etary treatment of mortgage data or 
AHAR information shall: 

(1) Clearly designate those portions 
of the mortgage data or AHAR infor-
mation to be treated as proprietary, 
with a prominent stamp, typed legend, 
or other suitable form of notice, stat-
ing ‘‘Proprietary Information—Con-
fidential Treatment Requested by 
[name of GSE]’’ on each page or por-
tion of page to which the request ap-
plies. If such marking is impractical, 
the GSE shall attach to the mortgage 
data or information for which confiden-
tial treatment is requested a cover 
sheet prominently marked ‘‘Propri-
etary Information—Confidential Treat-
ment Requested by [name of GSE];’’ 

(2) Accompany its request with a cer-
tification by an officer or authorized 
representative of the GSE that the 
mortgage data or information is pro-
prietary; and 

(3) Submit any additional statements 
in support of proprietary designation 
that the GSE chooses to provide. 

(c) Alternative procedure available for 
mortgage data or AHAR information sub-
ject to a temporary order, final order, or 
regulation in effect. When the request 
for proprietary treatment pertains to 
mortgage data or AHAR information 
that has been deemed proprietary by 
the Secretary under a temporary order, 
final order, or regulation in effect, the 
GSE may reference such temporary 
order, final order, or regulation in lieu 
of complying with paragraphs (b)(2) 
and (3) of this section. 
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(d) Nondisclosure during pendency. Ex-
cept as may otherwise be required by 
law, during the time any Request for 
Proprietary Treatment under § 81.73 is 
pending determination by the Sec-
retary, the data or information sub-
mitted by the GSE that is the subject 
of the request shall not be disclosed to, 
or be subject to examination by, the 
public or any person or representative 
of any person or agency outside of 
HUD. 

§ 81.74 Secretarial determination on 
GSE request. 

(a) General. The Secretary shall re-
view all Requests for Proprietary 
Treatment from the GSEs, along with 
any other information that the Sec-
retary may elicit from other sources 
regarding the Request. 

(b) Factors for proprietary treatment. 
Except as provided in paragraph (c) of 
this section, in making the determina-
tion of whether to accord proprietary 
treatment to mortgage data or AHAR 
information, the Secretary’s consider-
ations shall include, but are not lim-
ited to: 

(1) The type of data or information 
involved and the nature of the adverse 
consequences to the GSE, financial or 
otherwise, that would result from dis-
closure, including any adverse effect on 
the GSE’s competitive position; 

(2) The existence and applicability of 
any prior determinations by HUD, any 
other Federal agency, or a court, con-
cerning similar data or information; 

(3) The measures taken by the GSE 
to protect the confidentiality of the 
mortgage data or AHAR information in 
question, and similar data or informa-
tion, before and after its submission to 
the Secretary; 

(4) The extent to which the mortgage 
data or AHAR information is publicly 
available including whether the data or 
information is available from other en-
tities, from local government offices or 
records, including deeds, recorded 
mortgages, and similar documents, or 
from publicly available data bases; 

(5) The difficulty that a competitor, 
including a seller/servicer, would face 
in obtaining or compiling the mortgage 
data or AHAR information; and 

(6) Such additional facts and legal 
and other authorities as the Secretary 

may consider appropriate, including 
the age of the mortgage data (see 24 
CFR 81.75(b)(3)), or the extent to which 
particular mortgage data or AHAR in-
formation, when considered together 
with other information, could reveal 
proprietary information. 

(c) Alternative criterion for mortgage 
data or AHAR information subject to a 
temporary order, final order, or regulation 
in effect. Where the request for propri-
etary treatment pertains to mortgage 
data or AHAR information that has 
been deemed proprietary by the Sec-
retary under a temporary order, final 
order, or regulation in effect, the Sec-
retary shall grant the request with re-
spect to any mortgage data or AHAR 
information which comes within the 
order or regulation. 

(d) Determination of proprietary treat-
ment. The Secretary shall determine, as 
expeditiously as possible, whether 
mortgage data or AHAR information 
designated as proprietary by a GSE is 
proprietary information, or whether it 
is not proprietary and subject to inclu-
sion in the public-use database and 
public release notwithstanding the 
GSE’s request. 

(e) Action when according proprietary 
treatment to mortgage data and AHAR in-
formation. (1) When the Secretary de-
termines that mortgage data or AHAR 
information designated as proprietary 
by a GSE is proprietary, and the mort-
gage data or AHAR information is not 
subject to a temporary order, a final 
order, or a regulation in effect pro-
viding that the mortgage data or 
AHAR information is not subject to 
public disclosure, the Secretary shall 
notify the GSE that the request has 
been granted. In such cases, the Sec-
retary shall issue either a temporary 
order, a final order, or a regulation 
providing that the mortgage data or in-
formation is not subject to public dis-
closure. Such a temporary order, final 
order, or regulation shall: 

(i) Document the reasons for the de-
termination; and 

(ii) Be provided to the GSE, made 
available to members of the public, and 
published in the FEDERAL REGISTER, 
except that any portions of such order 
or regulation that would reveal the 
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proprietary information shall be with-
held from public disclosure. Publica-
tions of temporary orders shall invite 
public comments when feasible. 

(2) Where the Secretary determines 
that such mortgage data or informa-
tion is proprietary, the Secretary shall 
not make it publicly available, except 
as otherwise provided in accordance 
with this subpart. 

(f) Determination not to accord propri-
etary treatment to mortgage data and 
AHAR information or to seek further in-
formation. When the Secretary deter-
mines that such mortgage data or 
AHAR information designated as pro-
prietary by a GSE may not be propri-
etary, that the request may be granted 
only in part, or that questions exist 
concerning the request, the following 
procedure shall apply: 

(1) The Secretary shall provide the 
GSE with an opportunity for a meeting 
with HUD to discuss the matter, for 
the purpose of gaining additional infor-
mation concerning the request. 

(2) Following the meeting, based on 
the Secretary’s review of the mortgage 
data or AHAR information that is the 
subject of a request and the GSE’s ob-
jections, if any, to disclosure of such 
mortgage data or AHAR information, 
the Secretary shall make a determina-
tion: 

(i) If the Secretary determines to 
withhold from the public-use database 
as proprietary the mortgage data or 
AHAR information that is the subject 
of a request, the procedures in para-
graph (e) of this section shall apply; or 

(ii) If the Secretary determines that 
any mortgage data or AHAR informa-
tion that is the subject of a request is 
not proprietary, the Secretary shall 
provide notice in writing to the GSE of 
the reasons for this determination, and 
such notice shall provide that the Sec-
retary shall not release the mortgage 
data or AHAR information to the pub-
lic for 10 working days. 

[60 FR 61888, Dec. 1, 1995, as amended at 70 
FR 69031, Nov. 10, 2005] 

§ 81.75 Proprietary information with-
held by order or regulation. 

(a) Secretarial determination of propri-
etary classification. Following a deter-
mination by the Secretary that mort-
gage data or AHAR information are 

proprietary information under 
FHEFSSA, the Secretary shall expedi-
tiously issue a temporary order, final 
order, or regulation withholding the 
mortgage data or AHAR information 
from the public-use database and from 
public disclosure by HUD in accordance 
with 12 U.S.C. 4546. The Secretary may, 
from time to time, by regulation or 
order, issue a list providing that cer-
tain mortgage data or AHAR informa-
tion shall be treated as proprietary in-
formation. 

(b) Modification of proprietary classi-
fication—(1) General. The Secretary 
may, based upon a consideration of the 
factors in § 81.74(b), modify a previous 
determination that mortgage data or 
AHAR information are proprietary in-
formation (and may also make con-
forming changes to the list designating 
certain mortgage data or AHAR infor-
mation as proprietary information) by 
regulation, or by order using the proce-
dures described in paragraph (d) of this 
section, as applicable. 

(2) Release of data following a modifica-
tion of proprietary classification. Fol-
lowing the Secretary’s determination 
under paragraph (b)(1) of this section 
to modify a previous proprietary deter-
mination by reclassifying certain 
mortgage data as non-proprietary, the 
Secretary shall release the reclassified, 
non-proprietary mortgage data to the 
public both prospectively and for all 
prior years’ public use databases, un-
less otherwise provided by the Sec-
retary. 

(3) Release of aged data. The Secretary 
may determine, through case-by-case 
consideration of individual data ele-
ments under paragraph (b)(1) of this 
section, that certain mortgage data 
previously determined to be propri-
etary may lose their proprietary status 
if they are at least five years old (as 
measured from the end of the calendar 
year to which the mortgage data per-
tain). The Secretary will evaluate the 
age of the data as one of the relevant 
factors that may be considered under 
24 CFR 81.74(b)(6). If the Secretary de-
termines that such aged mortgage data 
have lost their proprietary status, 
these data shall be released publicly. 

(c) Release of aggregated data derived 
from proprietary loan-level data. The 
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Secretary may, based upon a consider-
ation of the factors in § 81.74(b) and 
using the procedures in paragraph (d) 
of this section, determine that certain 
aggregated data derived from propri-
etary loan-level mortgage data are not 
proprietary. If the Secretary makes 
such a determination, then the aggre-
gated data shall be released to the pub-
lic both prospectively and for all prior 
years, unless otherwise provided by the 
Secretary. 

(d) Procedures. The following proce-
dures apply to the Secretary’s issuance 
of an order in connection with a deter-
mination under paragraph (b)(1) or (c) 
of this section: 

(1) The Secretary shall provide each 
GSE with written notice of the mort-
gage data, AHAR information or aggre-
gated data proposed to be released, and 
an opportunity to submit written com-
ments. The Secretary may also provide 
each GSE with an opportunity for a 
meeting with HUD to discuss the pro-
posed release of mortgage data, AHAR 
information, or aggregated data; 

(2) The Secretary shall make a deter-
mination regarding the proposed re-
lease of the GSE mortgage data, AHAR 
information, or aggregated data based 
upon a consideration of the data or in-
formation under the standards set 
forth in 24 CFR 81.74(b) and the GSEs’ 
written and oral objections, if any, to 
the proposed release of such mortgage 
data, AHAR information, or aggregated 
data; 

(3) The Secretary shall provide notice 
in writing to each GSE of the Sec-
retary’s determination and the reasons 
under § 81.74(b) for his or her deter-
mination. If the Secretary determines 
that the mortgage data, AHAR infor-
mation, or aggregated data may be re-
leased, the notice will also provide that 
the Secretary shall not release the 
mortgage data, AHAR information, or 
aggregated data to the public for 10 
working days; 

(4) The Secretary shall, no earlier 
than the end of the ten-working-day 
period referred to in paragraph (d)(3) of 
this section, publish an order in the 
FEDERAL REGISTER notifying the public 
of the Secretary’s determination to re-
lease the mortgage data or AHAR in-
formation that has been reclassified as 
non-proprietary and/or to release cer-

tain non-proprietary aggregations of 
data derived from proprietary loan- 
level mortgage data. The order will 
also modify the list described in para-
graph (a) of this section to reflect the 
Secretary’s reclassification of the 
mortgage data or AHAR information. 
The Secretary shall omit from the pub-
lished order any information that 
would reveal proprietary information. 

[70 FR 69031, Nov. 10, 2005] 

§ 81.76 FOIA requests and protection 
of GSE information. 

(a) General. HUD shall process FOIA 
requests for information submitted to 
the Secretary by the GSEs in accord-
ance with: 

(1) HUD’s FOIA and Privacy Act reg-
ulations, 24 CFR parts 15 and 16; 

(2) 12 U.S.C. 4525, 4543, and 4546 and 
this subpart; and 

(3) Other applicable statutes, regula-
tions, and guidelines, including the 
Trade Secrets Act, 18 U.S.C. 1905, and 
Executive Order 12600. In responding to 
requests for data or information sub-
mitted by or relating to the GSEs, the 
Secretary may invoke provisions of 
these authorities to protect data or in-
formation from disclosure. 

(b) Protection of confidential business 
information other than mortgage data and 
AHAR information. When a GSE seeks 
to protect from disclosure confidential 
business information, the GSE may 
seek protection of such confidential 
business information pursuant to the 
provisions of HUD’s FOIA regulations 
at 24 CFR part 15, without regard to 
whether or not it is mortgage data or 
AHAR information. 

(c) Processing of FOIA requests—(1) 
FOIA Exemption (b)(4). HUD will process 
FOIA requests for confidential business 
information of the GSEs to which 
FOIA exemption 4 may apply in accord-
ance with 24 CFR part 15, and the 
predisclosure notification procedures 
of Executive Order 12,600. 

(2) FOIA Exemption (b)(8). Under sec-
tion 1319F of FHEFSSA, the Secretary 
may invoke FOIA exemption (b)(8) to 
withhold from the public any GSE data 
or information contained in or related 
to examination, operating, or condition 
reports prepared by, on behalf of, or for 
the use of HUD. HUD may make data 
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or information available for the con-
fidential use of other government agen-
cies in their official duties or func-
tions, but all data or information re-
mains the property of HUD and any un-
authorized use or disclosure of such 
data or information may be subject to 
the penalties of 18 U.S.C. 641. 

(3) Other FOIA exemptions. Under 24 
CFR part 15, the Secretary may invoke 
other exemptions including, without 
limitation, exemption (b)(6) (5 U.S.C. 
552(b)(6)), to protect data and informa-
tion that would constitute a clearly 
unwarranted invasion of personal pri-
vacy. 

(d) Protection of information by HUD 
officers and employees. The Secretary 
will institute all reasonable safeguards 
to protect data or information sub-
mitted by or relating to either GSE, in-
cluding, but not limited to, advising all 
HUD officers and employees having ac-
cess to data or information submitted 
by or relating to either GSE of the 
legal restrictions against unauthorized 
disclosure of such data or information 
under the executive branch-wide stand-
ards of ethical conduct, 5 CFR part 
2635, and the Trade Secrets Act, 18 
U.S.C. 1905. Officers and employees 
shall be advised of the penalties for un-
authorized disclosure, ranging from 
disciplinary action under 5 CFR part 
2635 to criminal prosecution. 

(e) Protection of information by con-
tractors. (1) In contracts and agree-
ments entered into by HUD where con-
tractors have access to data or infor-
mation submitted by or relating to ei-
ther GSE, HUD shall include detailed 
provisions specifying that: 

(i) Neither the contractor nor any of 
its officers, employees, agents, or sub-
contractors may release data sub-
mitted by or relating to either GSE 
without HUD’s authorization; and 

(ii) Unauthorized disclosure may be a 
basis for: 

(A) Terminating the contract for de-
fault; 

(B) Suspending or debarring the con-
tractor; and 

(C) Criminal prosecution of the con-
tractor, its officers, employees, agents, 
or subcontractors under the Federal 
Criminal Code. 

(2) Contract provisions shall require 
safeguards against unauthorized disclo-

sure, including training of contractor 
and subcontractor agents and employ-
ees, and provide that the contractor 
will indemnify and hold HUD harmless 
against unauthorized disclosure of data 
or information belonging to the GSEs 
or HUD. 

[60 FR 61888, Dec. 1, 1995, as amended at 65 
FR 65089, Oct. 31, 2000] 

§ 81.77 Requests for GSE information 
on behalf of Congress, the Comp-
troller General, a subpoena, or 
other legal process. 

(a) General. With respect to informa-
tion submitted by or relating to the 
GSEs, nothing in this subpart F may be 
construed to grant authority to the 
Secretary under FHEFSSA to withhold 
any information from or to prohibit 
the disclosure of any information to 
the following persons or entities: 

(1) Either House of Congress or, to 
the extent of matters within its juris-
diction, any committee or sub-
committee thereof, or any joint com-
mittee of Congress or subcommittee of 
any such joint committee; 

(2) The Comptroller General, or any 
of the Comptroller General’s author-
ized representatives, in the course of 
the performance of the duties of the 
General Accounting Office; 

(3) A court of competent jurisdiction 
pursuant to a subpoena; or 

(4) As otherwise compelled by law. 
(b) Notice of proprietary or confidential 

nature of GSE information. (1) In releas-
ing data or information in response to 
a request as set out in paragraph (a) of 
this section, the Secretary will, where 
applicable, include a statement with 
the data or information to the effect 
that: 

(i) The GSE regards the data or infor-
mation as proprietary information and/ 
or confidential business information; 

(ii) Public disclosure of the data or 
information may cause competitive 
harm to the GSE; and 

(iii) The Secretary has determined 
that the data or information is propri-
etary information and/or confidential 
business information. 

(2) To the extent practicable, the 
Secretary will provide notice to the 
GSE after a request from the persons 
or entities described in paragraphs 
(a)(1)–(4) of this section for proprietary 
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information or confidential business 
information is received and before the 
data or information is provided in re-
sponse to the request. 

(c) Procedures for requests pursuant to 
subpoena or other legal process. The pro-
cedures in 24 CFR 15.71–15.74 shall be 
followed when a subpoena, order, or 
other demand of a court or other au-
thority is issued for the production or 
disclosure of any GSE data or informa-
tion that: 

(1) Is contained in HUD’s files; 
(2) Relates to material contained in 

HUD’s files; or 
(3) Was acquired by any person while 

such person was an employee of HUD, 
as a part of the performance of the em-
ployee’s official duties or because of 
the employee’s official status. 

(d) Requests pursuant to subpoena or 
other legal process not served on HUD. If 
an individual who is not a HUD em-
ployee or an entity other than HUD is 
served with a subpoena, order, or other 
demand of a court or authority for the 
production or disclosure of HUD data 
or information relating to a GSE and 
such data or information may not be 
disclosed to the public under this sub-
part or 24 CFR part 15, such individual 
or entity shall comply with 24 CFR 
15.71–15.74 as if the individual or entity 
is a HUD employee, including imme-
diately notifying HUD in accordance 
with the procedures set forth in 24 CFR 
15.73(a). 

(e) Reservation of additional actions. 
Nothing in this section precludes fur-
ther action by the Secretary, in his or 
her discretion, to protect data or infor-
mation submitted by a GSE from un-
warranted disclosure in appropriate 
circumstances. 

Subpart G—Procedures for 
Actions and Review of Actions 

§ 81.81 General. 

This subpart sets forth procedures 
for: 

(a) The Secretary to issue cease-and- 
desist orders and impose civil money 
penalties to enforce the housing goal 
provisions implemented in subpart B of 
this part and the information submis-
sion and reporting requirements imple-
mented in subpart E of this part; and 

(b) Hearings, in accordance with 12 
U.S.C. 4542(c)(4)(B), on the Secretary’s 
disapproval of new programs that the 
Secretary determines are not in the 
public interest. 

§ 81.82 Cease-and-desist proceedings. 
(a) Issuance. The Secretary may issue 

and serve upon a GSE a written notice 
of charges justifying issuance of a 
cease-and-desist order, if the Secretary 
determines the GSE: 

(1) Has failed to submit, within the 
time prescribed in § 81.22, a housing 
plan that substantially complies with 
12 U.S.C. 4566(c), as implemented by 
§ 81.22; 

(2) Is failing or has failed, or there is 
reasonable cause to believe that the 
GSE is about to fail, to make a good- 
faith effort to comply with a housing 
plan submitted to and approved by the 
Secretary; or 

(3) Has failed to submit any of the in-
formation required under sections 
309(m) or (n) of the Fannie Mae Charter 
Act, sections 307(e) or (f) of the Freddie 
Mac Act, or subpart E of this part. 

(b) Procedures—(1) Content of notice. 
The notice of charges shall provide: 

(i) A concise statement of the facts 
constituting the alleged misconduct 
and the violations with which the GSE 
is charged; 

(ii) Notice of the GSE’s right to a 
hearing on the record; 

(iii) A time and date for a hearing on 
the record; 

(iv) A statement of the consequences 
of failing to contest the matter; and 

(v) The effective date of the order if 
the GSE does not contest the matter. 

(2) Administrative Law Judge. A HUD 
Administrative Law Judge (ALJ) shall 
preside over any hearing conducted 
under this section. The hearing shall be 
conducted in accordance with § 81.84 
and, to the extent the provisions are 
not inconsistent with any of the proce-
dures in this part or FHEFSSA, with 24 
CFR part 26, subpart B. 

(3) Issuance of order. If the GSE con-
sents to the issuance of the order or 
the ALJ finds, based on the hearing 
record, that a preponderance of the evi-
dence established the conduct specified 
in the notice of charges, the ALJ may 
issue and serve upon the GSE an order 
requiring the GSE to: 
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(i) Submit a housing plan that sub-
stantially complies with 12 U.S.C. 
4566(c), as implemented by § 81.22; 

(ii) Comply with a housing plan; or 
(iii) Provide the information required 

under subpart E of this part. 
(4) Effective date. An order under this 

section shall be effective as provided in 
12 U.S.C. 4581(c) and § 81.84(m). 

[60 FR 61888, Dec. 1, 1995, as amended at 61 
FR 50218, Sept. 24, 1996] 

§ 81.83 Civil money penalties. 
(a) Imposition. The Secretary may im-

pose a civil money penalty on a GSE 
that has failed: 

(1) To submit, within the time pre-
scribed in § 81.22, a housing plan that 
substantially complies with 12 U.S.C. 
4566(c), as implemented by § 81.22; 

(2) To make a good-faith effort to 
comply with a housing plan submitted 
and approved by the Secretary; or 

(3) To submit any of the information 
required under sections 309(m) or (n) of 
the Fannie Mae Charter Act, sections 
307(e) or (f) of the Freddie Mac Act, or 
subpart E of this part. 

(b) Amount of penalty. The amount of 
the penalty shall not exceed: 

(1) For any failure described in para-
graph (a)(1) of this section, $35,000 for 
each day that the failure occurs; and 

(2) For any failure described in para-
graphs (a)(2) or (a)(3) of this section, 
$16,000 for each day that the failure oc-
curs. 

(c) Factors in determining amount of 
penalty. In determining the amount of 
a penalty under this section, the Sec-
retary shall consider the factors in 12 
U.S.C. 4585(c)(2) including the public 
interest. 

(d) Procedures—(1) Notice of Intent. 
The Secretary shall notify the GSE in 
writing of the Secretary’s determina-
tion to impose a civil money penalty 
by issuing a Notice of Intent to Impose 
Civil Money Penalties (‘‘Notice of In-
tent’’). The Notice of Intent shall pro-
vide: 

(i) A concise statement of the facts 
constituting the alleged misconduct; 

(ii) The amount of the civil money 
penalty; 

(iii) Notice of the GSE’s right to a 
hearing on the record; 

(iv) The procedures to follow to ob-
tain a hearing; 

(v) A statement of the consequences 
of failing to request a hearing; and 

(vi) The date the penalty shall be due 
unless the GSE contests the matter. 

(2) To appeal the Secretary’s decision 
to impose a civil money penalty, the 
GSE shall, within 20 days of service of 
the Notice of Intent, file a written An-
swer with the Chief Docket Clerk, Of-
fice of Administrative Law Judges, De-
partment of Housing and Urban Devel-
opment, at the address provided in the 
Notice of Intent. 

(3) Administrative law judge. A HUD 
ALJ shall preside over any hearing 
conducted under this section, in ac-
cordance with § 81.84 and, to the extent 
the provisions are not inconsistent 
with any of the procedures in this part 
or FHEFSSA, with 24 CFR part 26, sub-
part B. 

(4) Issuance of order. If the GSE con-
sents to the issuance of the order or 
the ALJ finds, on the hearing record, 
that a preponderance of the evidence 
establishes the conduct specified in the 
notice of charges, the ALJ may issue 
an order imposing a civil money pen-
alty. 

(5) Consultation with the Director. In 
the Secretary’s discretion, the Director 
of OFHEO may be requested to review 
any Notice of Intent, determination, 
order, or interlocutory ruling arising 
from a hearing. 

(e) Action to collect penalty. The Sec-
retary may request the Attorney Gen-
eral of the United States to bring an 
action to collect the penalty, in ac-
cordance with 12 U.S.C. 4585(d). Inter-
est on, and other charges for, any un-
paid penalty may be assessed in accord-
ance with 31 U.S.C. 3717. 

(f) Settlement by Secretary. The Sec-
retary may compromise, modify, or 
remit any civil money penalty that 
may be, or has been, imposed under 
this section. 

[60 FR 61888, Dec. 1, 1995, as amended at 61 
FR 50218, Sept. 24, 1996; 68 FR 12788, Mar. 17, 
2003; 72 FR 5588, Feb. 6, 2007] 

§ 81.84 Hearings. 
(a) Applicability. The hearing proce-

dures in this section apply to hearings 
on the record to review cease-and-de-
sist orders, civil money penalties, and 
new programs disapproved based upon 
a determination by the Secretary that 
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such programs are not in the public in-
terest, in accordance with 12 U.S.C. 
4542(c)(4)(B). 

(b) Hearing requirements. (1) Hearings 
shall be held in the District of Colum-
bia. 

(2) Hearings shall be conducted by a 
HUD ALJ authorized to conduct pro-
ceedings under 24 CFR part 26, subpart 
B. 

(c) Timing. Unless an earlier or later 
date is requested by a GSE and the re-
quest is granted by the ALJ, a hearing 
shall be fixed for a date not earlier 
than 30 days, nor later than 60 days, 
after: 

(1) Service of the notice of charges 
under § 81.82; 

(2) Service of the Notice of Intent to 
Impose Civil Money Penalty(ies) under 
§ 81.83; or 

(3) Filing of a request for a hearing 
under § 81.54(b). 

(d) Procedure. Hearings shall be con-
ducted in accordance with the proce-
dures set forth in 24 CFR part 26, sub-
part B to the extent that such provi-
sions are not inconsistent with any of 
the procedures in this part or 
FHEFSSA. 

(e) Service—(1) To GSE. Any service 
required or authorized to be made by 
the Secretary under this subpart G 
may be made to the Chief Executive 
Officer of a GSE or any other rep-
resentative as the GSE may designate 
in writing to the Secretary. 

(2) How service may be made. A serving 
party shall use one or more of the fol-
lowing methods of service: 

(i) Personal service; 
(ii) Delivering the papers to a reli-

able commercial courier service, over-
night delivery service, or the U.S. Post 
Office for Express Mail Delivery; or 

(iii) Transmission by electronic 
media, only if the parties mutually 
agree. The serving party shall mail an 
original of the filing after any proper 
service using electronic media. 

(f) Subpoena authority—(1) General. In 
the course of or in connection with any 
hearing, the Secretary and the ALJ 
shall have the authority to: 

(i) Administer oaths and affirma-
tions; 

(ii) Take and preserve testimony 
under oath; 

(iii) Issue subpoenas and subpoenas 
duces tecum; and 

(iv) Revoke, quash, or modify sub-
poenas and subpoenas duces tecum 
issued under this paragraph (f). 

(2) Witnesses and documents. The at-
tendance of witnesses and the produc-
tion of documents provided for in this 
section may be required from any place 
in any State. A witness may be re-
quired to appear, and a document may 
be required to be produced, at: 

(i) The hearing; and 
(ii) Any place that is designated for 

attendance at a deposition or produc-
tion of a document under this section. 

(3) Enforcement. In accordance with 12 
U.S.C. 4588(c), the Secretary may re-
quest the Attorney General of the 
United States to enforce any subpoena 
or subpoena duces tecum issued pursu-
ant to this section. If a subpoenaed per-
son fails to comply with all or any por-
tion of a subpoena issued pursuant to 
this paragraph (f), the subpoenaing 
party or any other aggrieved person 
may petition the Secretary to seek en-
forcement of the subpoena. A party’s 
petition to the Secretary for enforce-
ment of a subpoena in no way limits 
the sanctions that may be imposed by 
the ALJ on a party who fails to comply 
with a subpoena issued under this para-
graph (f). 

(4) Fees and expenses. Witnesses sub-
poenaed under this section shall be 
paid the same fees and mileage that are 
paid witnesses in the district courts of 
the United States and may seek rea-
sonable expenses and attorneys fees in 
any court having jurisdiction of any 
proceeding instituted under this sec-
tion. Such expenses and fees shall be 
paid by the GSE or from its assets. 

(g) Failure to appear. If a GSE fails to 
appear at a hearing through a duly au-
thorized representative, the GSE shall 
be deemed to have consented to the 
issuance of the cease-and-desist order, 
the imposition of the penalty, or the 
disapproval of the new program, which-
ever is applicable. 

(h) Public hearings. (1) All hearings 
shall be open to the public, unless the 
ALJ determines that an open hearing 
would be contrary to the public inter-
est. Where a party makes a timely mo-
tion to close a hearing and the ALJ de-
nies the motion, such party may file 
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with the Secretary within 5 working 
days a request for a closed hearing, and 
any party may file a reply to such a re-
quest within 5 working days of service 
of such a motion. Such motions, re-
quests, and replies are governed by 
§ 26.38 of this title. When a request for 
a closed hearing has been filed with the 
Secretary under this paragraph (h)(1), 
the hearing shall be stayed until the 
Secretary has advised the parties and 
the ALJ, in writing, of the Secretary’s 
decision on whether the hearing should 
be closed. 

(2) Failure to file a timely motion, 
request or reply is deemed a waiver of 
any objection regarding whether the 
hearing will be public or closed. A 
party must file any motion for a closed 
hearing within 10 days after: 

(i) Service of the notice of charges 
under § 81.82; 

(ii) Service of the Notice of Intent to 
Impose Civil Money Penalt(ies) under 
§ 81.83; or 

(iii) Filing of a request for a hearing 
under § 81.54(b). 

(i) Decision of ALJ. After each hear-
ing, the ALJ shall issue an initial deci-
sion and serve the initial decision on 
the GSE, the Secretary, any other par-
ties, and the HUD General Counsel. 
This service will constitute notifica-
tion that the case has been submitted 
to the Secretary. 

(j) Review of initial decision—(1) Sec-
retary’s discretion. The Secretary, in the 
Secretary’s discretion, may review any 
initial decision. 

(2) Requested by a party. Any party 
may file a notice of appeal of an initial 
decision to the Secretary in accordance 
with § 26.51(c) of this title. Any waiver 
of the limitations contained in § 26.51(f) 
of this title on the number of pages for 
notices of appeal and responses, of the 
time limitation in § 26.51(c) of this title 
for filing a notice of appeal of the ini-
tial decision, or any other waivers 
under this subpart shall not be subject 
to the publication requirements in 42 
U.S.C. 3535(q). 

(k) Final decision. (1) The initial deci-
sion will become the final decision un-
less the Secretary issues a final deci-
sion within 90 days after the initial de-
cision is served on the Secretary. 

(2) Issuance of final decision by Sec-
retary. The Secretary may review any 

finding of fact, conclusion of law, or 
order contained in the initial decision 
of the ALJ and may issue a final deci-
sion in the proceeding. Any decision 
shall include findings of fact upon 
which the decision is predicated. The 
Secretary may affirm, modify, or set 
aside, in whole or in part, the initial 
decision or may remand the initial de-
cision for further proceedings. The 
final decision shall be served on all 
parties and the ALJ. 

(l) Decisions on remand. If the initial 
decision is remanded for further pro-
ceedings, the ALJ shall issue an initial 
decision on remand within 60 days of 
the date of issuance of the decision to 
remand, unless it is impractical to do 
so. 

(m) Modification. The Secretary may 
modify, terminate, or set aside any 
order in accordance with 12 U.S.C. 
4582(b)(2). 

[60 FR 61888, Dec. 1, 1995, as amended at 61 
FR 50219 Sept. 24, 1996] 

§ 81.85 Public disclosure of final or-
ders and agreements. 

(a) Disclosure. Except as provided in 
paragraph (b) of this section, the Sec-
retary shall make available to the pub-
lic final orders; written agreements 
and statements; and modifications and 
terminations of those orders, agree-
ments, and statements, as set forth in 
12 U.S.C. 4586(a) and the implementing 
regulations in this subpart G. The re-
tention of records of these orders, 
agreements, and statements, and their 
modifications and terminations, are 
governed by 12 U.S.C. 4586(e). 

(b) Exceptions to disclosure. Exceptions 
to disclosure will be determined in ac-
cordance with 12 U.S.C. 4586 (c), (d), 
and (f) and paragraph (c) of this sec-
tion. 

(c) Filing documents under seal—(1) Re-
quest by party. Upon the denial by the 
ALJ of a motion for a protective order, 
any party may request the Secretary 
to file any document or part of a docu-
ment under seal if the party believes 
that disclosure of the document would 
be contrary to the public interest. Any 
other party may file with the Sec-
retary a reply to such a request within 
5 working days after a request is made 
or some other time to be determined by 
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the Secretary. Such requests and re-
plies are governed by § 26.38 of this 
title. 

(2) Effect of request. A document or 
part of a document that is the subject 
of a timely request to the Secretary to 
file under seal will not be disclosed 
under this section until the Secretary 
has advised the parties and the ALJ, in 
writing, of the Secretary’s decision on 
whether the document or part of a doc-
ument should be filed under seal. The 
ALJ shall take all appropriate steps to 
preserve the confidentiality of such 
documents or parts of documents, in-
cluding closing portions of the hearing 
to the public. 

(3) Time of request. Failure to file with 
the Secretary a timely request or a 
reply is deemed a waiver of any objec-
tion regarding the decision on whether 
a document is to be disclosed. A party 
must make its request to file a docu-
ment under seal at least 10 days before 
the commencement of the hearing. A 
request may be filed at any other time 
before or during the course of the hear-
ing, but the requesting party’s obliga-
tion to produce the document or parts 
of the document will not be affected by 
the party’s pending request to the Sec-
retary, unless the Secretary expressly 
directs the ALJ to treat the document 
as protected from disclosure until the 
Secretary makes a final written deci-
sion on whether the document should 
be filed under seal. If the Secretary’s 
direction to the ALJ is made orally, 
that direction must be reduced to writ-
ing and filed with the ALJ within 3 
working days of the making of the oral 
order or the document will then be sub-
ject to disclosure pending the Sec-
retary’s final written decision on dis-
closure. 

[60 FR 61888, Dec. 1, 1995, as amended at 61 
FR 50219 Sept. 24, 1996] 

§ 81.86 Enforcement and jurisdiction. 

If a GSE fails to comply with a final 
decision, the Secretary may request 
the Attorney General of the United 
States to bring an action in the United 
States District Court for the District 
of Columbia for the enforcement of the 
notice or order. Such request may be 
made: 

(a) For a cease-and-desist order: 

(1) Upon expiration of the 30-day pe-
riod beginning on the service of the 
order on the GSE; or 

(2) Upon the effective time specified 
in an order issued upon consent; and 

(b) For a civil money penalty, when the 
order imposing the penalty is no longer 
subject to review under 12 U.S.C. 4582 
and 4583 and the implementing regula-
tions at §§ 81.84 and 81.87. 

§ 81.87 Judicial review. 
(a) Commencement. In a proceeding 

under 12 U.S.C. 4581 or 4585, as imple-
mented by §§ 81.82 or 81.83, a GSE that 
is a party to the proceeding may obtain 
review of any final order issued under 
§ 81.84 by filing in the United States 
Court of Appeals for the District of Co-
lumbia Circuit, within 30 days after the 
date of service of such order, a written 
petition praying that the order of the 
Secretary be modified, terminated, or 
set aside. 

(b) Filing of record. Upon receiving a 
copy of a petition, the Chief Docket 
Clerk, Office of Administrative Law 
Judges, shall file in the court the 
record in the proceeding, as provided in 
28 U.S.C. 2112. 

(c) No automatic stay. The commence-
ment of proceedings for judicial review 
under this section shall not, unless spe-
cifically ordered by the court, operate 
as a stay of any order issued by the 
Secretary. 

Subpart H—Book-Entry Procedures 

SOURCE: 61 FR 63948, Dec. 2, 1996, unless 
otherwise noted. 

§ 81.91 Maintenance of GSE Securities. 
A GSE Security may be maintained 

in the form of a Definitive GSE Secu-
rity or a Book-entry GSE Security. A 
Book-entry GSE Security shall be 
maintained in the Book-entry System. 

§ 81.92 Law governing rights and obli-
gations of United States, Federal 
Reserve Banks, and GSEs; rights of 
any Person against United States, 
Federal Reserve Banks, and GSEs; 
Law governing other interests. 

(a) Except as provided in paragraph 
(b) of this section, the following rights 
and obligations are governed solely by 
the book-entry regulations contained 
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in this subpart H, the Securities Docu-
mentation, and Federal Reserve Bank 
Operating Circulars (but not including 
any choice of law provisions in the Se-
curity Documentation to the extent 
such provisions conflict with the Book- 
entry regulations contained in this 
subpart H): 

(1) The rights and obligations of a 
GSE and the Federal Reserve Banks 
with respect to: 

(i) A Book-entry GSE Security or Se-
curity Entitlement; and 

(ii) The operation of the Book-entry 
System as it applies to GSE Securities; 
and 

(2) The rights of any Person, includ-
ing a Participant, against a GSE and 
the Federal Reserve Banks with re-
spect to: 

(i) A Book-entry GSE Security or Se-
curity Entitlement; and 

(ii) The operation of the Book-entry 
System as it applies to GSE Securities; 

(b) A security interest in a Security 
Entitlement that is in favor of a Fed-
eral Reserve Bank from a Participant 
and that is not recorded on the books 
of a Federal Reserve Bank pursuant to 
§ 81.93(c)(1), is governed by the law (not 
including the conflict-of-law rules) of 
the jurisdiction where the head office 
of the Federal Reserve Bank maintain-
ing the Participant’s Securities Ac-
count is located. A security interest in 
a Security Entitlement that is in favor 
of a Federal Reserve Bank from a Per-
son that is not a Participant, and that 
is not recorded on the books of a Fed-
eral Reserve Bank pursuant to 
§ 81.93(c)(1), is governed by the law de-
termined in the manner specified in 
paragraph (d) of this section. 

(c) If the jurisdiction specified in the 
first sentence of paragraph (b) of this 
section is a State that has not adopted 
Revised Article 8, then the law speci-
fied in paragraph (b) of this section 
shall be the law of that State as 
though Revised Article 8 had been 
adopted by that State. 

(d) To the extent not otherwise in-
consistent with this subpart H, and 
notwithstanding any provision in the 
Security Documentation setting forth 
a choice of law, the provisions set forth 
in 31 CFR 357.11 regarding law gov-
erning other interests apply and shall 
be read as though modified to effec-

tuate the application of 31 CFR 357.11 
to the GSEs. 

[61 FR 63948, Dec. 2, 1996, as amended at 62 
FR 28977, May 29, 1997] 

§ 81.93 Creation of Participant’s Secu-
rity Entitlement; security interests. 

(a) A Participant’s Security Entitle-
ment is created when a Federal Re-
serve Bank indicates by book-entry 
that a Book-entry GSE Security has 
been credited to a Participant’s Securi-
ties Account. 

(b) A security interest in a Security 
Entitlement of a Participant in favor 
of the United States to secure deposits 
of public money, including without 
limitation deposits to the Treasury tax 
and loan accounts, or other security in-
terest in favor of the United States 
that is required by Federal statute, 
regulation, or agreement, and that is 
marked on the books of a Federal Re-
serve Bank is thereby effected and per-
fected, and has priority over any other 
interest in the securities. Where a se-
curity interest in favor of the United 
States in a Security Entitlement of a 
Participant is marked on the books of 
a Federal Reserve Bank, such Reserve 
Bank may rely, and is protected in re-
lying, exclusively on the order of an 
authorized representative of the United 
States directing the transfer of the se-
curity. For purposes of this paragraph, 
an ‘‘authorized representative of the 
United States’’ is the official des-
ignated in the applicable regulations or 
agreement to which a Federal Reserve 
Bank is a party, governing the security 
interest. 

(c)(1) A GSE and the Federal Reserve 
Banks have no obligation to agree to 
act on behalf of any Person or to recog-
nize the interest of any transferee of a 
security interest or other limited in-
terest in favor of any Person except to 
the extent of any specific requirement 
of Federal law or regulation or to the 
extent set forth in any specific agree-
ment with the Federal Reserve Bank 
on whose books the interest of the Par-
ticipant is recorded. To the extent re-
quired by such law or regulation or set 
forth in an agreement with a Federal 
Reserve Bank, or the Federal Reserve 
Bank Operating Circular, a security in-
terest in a Security Entitlement that 
is in favor of a Federal Reserve Bank, 
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a GSE, or a Person may be created and 
perfected by a Federal Reserve Bank 
marking its books to record the secu-
rity interest. Except as provided in 
paragraph (b) of this section, a security 
interest in a Security Entitlement 
marked on the books of a Federal Re-
serve Bank shall have priority over any 
other interest in the securities. 

(2) In addition to the method pro-
vided in paragraph (c)(1) of this sec-
tion, a security interest, including a 
security interest in favor of a Federal 
Reserve Bank, may be perfected by any 
method by which a security interest 
may be perfected under applicable law 
as described in § 81.92(b) or (d). The per-
fection, effect of perfection or non-per-
fection and priority of a security inter-
est are governed by such applicable 
law. A security interest in favor of a 
Federal Reserve Bank shall be treated 
as a security interest in favor of a 
clearing corporation in all respects 
under such law, including with respect 
to the effect of perfection and priority 
of such security interest. A Federal Re-
serve Bank Operating Circular shall be 
treated as a rule adopted by a clearing 
corporation for such purposes. 

[61 FR 63948, Dec. 2, 1996, as amended at 62 
FR 28977, May 29, 1997] 

§ 81.94 Obligations of GSEs; no adverse 
claims. 

(a) Except in the case of a security 
interest in favor of the United States 
or a Federal Reserve Bank or otherwise 
as provided in § 81.93(c)(1), for the pur-
poses of this subpart H, the GSE and 
the Federal Reserve Banks shall treat 
the Participant to whose Securities Ac-
count an interest in a Book-entry GSE 
Security has been credited as the per-
son exclusively entitled to issue a 
Transfer Message, to receive interest 
and other payments with respect there-
of and otherwise to exercise all the 
rights and powers with respect to such 
Security, notwithstanding any infor-
mation or notice to the contrary. Nei-
ther the Federal Reserve Banks nor a 
GSE is liable to a Person asserting or 
having an adverse claim to a Security 
Entitlement or to a Book-entry GSE 
Security in a Participant’s Securities 
Account, including any such claim 
arising as a result of the transfer or 
disposition of a Book-entry GSE Secu-

rity by a Federal Reserve Bank pursu-
ant to a Transfer Message that the 
Federal Reserve Bank reasonably be-
lieves to be genuine. 

(b) The obligation of the GSE to 
make payments (including payments of 
interest and principal) with respect to 
Book-entry GSE Securities is dis-
charged at the time payment in the ap-
propriate amount is made as follows: 

(1) Interest or other payments on 
Book-entry GSE Securities is either 
credited by a Federal Reserve Bank to 
a Funds Account maintained at such 
Bank or otherwise paid as directed by 
the Participant. 

(2) Book-entry GSE Securities are re-
deemed in accordance with their terms 
by a Federal Reserve Bank with-
drawing the securities from the Par-
ticipant’s Securities Account in which 
they are maintained and by either 
crediting the amount of the redemp-
tion proceeds, including both redemp-
tion proceeds, where applicable, to a 
Funds Account at such Bank or other-
wise paying such redemption proceeds 
as directed by the Participant. No ac-
tion by the Participant ordinarily is 
required in connection with the re-
demption of a Book-entry GSE Secu-
rity. 

[61 FR 63948, Dec. 2, 1996, as amended at 62 
FR 28977, May 28, 1997] 

§ 81.95 Authority of Federal Reserve 
Banks. 

(a) Each Federal Reserve Bank is 
hereby authorized as fiscal agent of the 
GSEs to perform the following func-
tions with respect to the issuance of 
Book-entry GSE Securities offered and 
sold by a GSE to which this subpart H 
applies, in accordance with the Securi-
ties Documentation, Federal Reserve 
Bank Operating Circulars, this subpart 
H, and procedures established by the 
Secretary consistent with these au-
thorities: 

(1) To service and maintain Book- 
entry GSE Securities in accounts es-
tablished for such purposes; 

(2) To make payments with respect 
to such securities, as directed by the 
GSE; 

(3) To effect transfer of Book-entry 
GSE Securities between Participants’ 
Securities Accounts as directed by the 
Participants; 
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(4) To effect conversions between 
Book-entry GSE Securities and Defini-
tive GSE Securities with respect to 
those securities as to which conversion 
rights are available pursuant to the ap-
plicable Securities Documentation; and 

(5) To perform such other duties as 
fiscal agent as may be requested by the 
GSE. 

(b) Each Federal Reserve Bank may 
issue Operating Circulars not incon-
sistent with this subpart H, governing 
the details of its handling of Book- 
entry GSE Securities, Security Enti-
tlements, and the operation of the 
book-entry system under this subpart 
H. 

§ 81.96 Withdrawal of Eligible Book- 
entry GSE Securities for conversion 
to definitive form. 

(a) Eligible Book-entry GSE Securi-
ties may be withdrawn from the Book- 
entry System by requesting delivery of 
like Definitive GSE Securities. 

(b) A Reserve bank shall, upon re-
ceipt of appropriate instructions to 
withdraw Eligible Book-entry GSE Se-
curities from book-entry in the Book- 
entry System, convert such securities 
into Definitive GSE Securities and de-
liver them in accordance with such in-
structions. No such conversion shall af-
fect existing interests in such GSE Se-
curities. 

(c) All requests for withdrawal of Eli-
gible Book-entry GSE Securities must 
be made prior to the maturity or date 
of call of the securities. 

(d) GSE Securities which are to be 
delivered upon withdrawal may be 
issued in either registered or bearer 
form, to the extent permitted by the 
applicable Securities Documentation. 

[61 FR 63948, Dec. 2, 1996, as amended at 62 
FR 28977, May 29, 1997] 

§ 81.97 Waiver of regulations. 
The Secretary reserves the right in 

the Secretary’s discretion, to waive 
any provision(s) of these regulations in 
any case or class of cases for the con-
venience of a GSE, the United States, 
or in order to relieve any person(s) of 
unnecessary hardship, if such action is 
not inconsistent with law, does not ad-
versely affect any substantial existing 
rights, and the Secretary is satisfied 
that such action will not subject a GSE 

or the United States to any substantial 
expense or liability. 

§ 81.98 Liability of GSEs and Federal 
Reserve Banks. 

A GSE and the Federal Reserve 
Banks may rely on the information 
provided in a Transfer Message, and are 
not required to verify the information. 
A GSE and the Federal Reserve Banks 
shall not be liable for any action taken 
in accordance with the information set 
out in a Transfer Message, or evidence 
submitted in support thereof. 

§ 81.99 Additional provisions. 

(a) Additional requirements. In any 
case or any class of cases arising under 
these regulations, a GSE may require 
such additional evidence and a bond of 
indemnity, with or without surety, as 
may in the judgment of the GSE be 
necessary for the protection of the in-
terests of the GSE. 

(b) Notice of attachment for GSE Securi-
ties in Book-entry system. The interest of 
a debtor in a Security Entitlement 
may be reached by a creditor only by 
legal process upon the Securities Inter-
mediary with whom the debtor’s secu-
rities account is maintained, except 
where a Security Entitlement is main-
tained in the name of a secured party, 
in which case the debtor’s interest may 
be reached by legal process upon the 
secured party. These regulations do not 
purport to establish whether a Federal 
Reserve Bank is required to honor an 
order or other notice of attachment in 
any particular case or class of cases. 

Subpart I—Other Provisions 

§ 81.101 Equal employment oppor-
tunity. 

Fannie Mae and Freddie Mac shall 
comply with sections 1 and 2 of Execu-
tive Order 11478 (3 CFR, 1966–1970 Com-
pilation, p. 803), as amended by Execu-
tive Order 12106, (3 CFR, 1978, Compila-
tion, p. 263), providing for the adoption 
and implementation of equal employ-
ment opportunity, as required by sec-
tion 1216 of the Financial Institutions 
Reform, Recovery, and Enforcement 
Act of 1989 (12 U.S.C. 1833e). 
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§ 81.102 Verification and enforcement 
to ensure GSE data integrity. 

(a) Independent verification authority. 
The Secretary may independently 
verify the accuracy and completeness 
of the data, information, and reports 
provided by each GSE, including con-
ducting on-site verification, when such 
steps are reasonably related to deter-
mining whether a GSE is complying 
with 12 U.S.C. 4541–4589 and the GSE’s 
Charter Act. 

(b) Certification. (1) The senior officer 
of each GSE who is responsible for sub-
mitting to HUD the fourth quarter An-
nual Mortgage Report and the AHAR 
under sections 309(m) and (n) of the 
Fannie Mae Charter Act or sections 
307(e) and (f) of the Freddie Mac Act, as 
applicable, or for submitting to the 
Secretary such other report(s), data, or 
information for which certification is 
requested in writing by the Secretary, 
shall certify such report(s), data or in-
formation. 

(2) The certification shall state as 
follows: ‘‘To the best of my knowledge 
and belief, the information provided 
herein is true, correct and complete.’’ 

(3) If the Secretary determines that a 
GSE has failed to provide the certifi-
cation required by paragraphs (b)(1) 
and (b)(2) of this section, or that a GSE 
has provided the certification required 
by paragraph (b) in connection with 
data, information or report(s) that the 
Secretary later determines are not 
true, correct and complete, the Sec-
retary may pursue the enforcement 
remedies under paragraph (e) of this 
section. For data, information or re-
port(s) subject to paragraphs (c) or (d) 
of this section, the Secretary may pur-
sue the enforcement remedies de-
scribed in paragraph (e) only in connec-
tion with material errors, omissions or 
discrepancies as those terms are de-
fined in § 81.102(c) or (d). 

(c) Verification procedure and adjust-
ment to correct errors, omissions or dis-
crepancies in AHAR data for the imme-
diately preceding year. (1) This para-
graph (c) pertains to the GSEs’ submis-
sion of year-end data. For purposes of 
this paragraph, ‘‘year-end data’’ means 
data that HUD receives from the GSEs 
related to housing goals performance 
in the immediately preceding year and 
covering data reported in the fourth 

quarter Annual Mortgage Report and 
the GSE’s AHAR. An ‘‘error’’ means a 
technical mistake, such as a mistake 
in coding or calculating data. An 
‘‘omission’’ means a GSE’s failure to 
count units in the denominator. A 
‘‘discrepancy’’ means any difference 
between HUD’s analysis of data and the 
analysis contained in a GSE’s submis-
sion of data, including a discrepancy in 
goal or Special Affordable subgoal per-
formance. 

(2) If HUD finds errors, omissions or 
discrepancies in a GSE’s year-end data 
submissions relative to HUD’s regula-
tions, HUD will first notify the GSE by 
telephone or e-mail transmission of 
each such error, omission or discrep-
ancy. The GSE must respond within 
five working days of each such notifi-
cation. HUD may, in its discretion or 
upon a request by a GSE within the 
five working day period, extend the re-
sponse period for up to an additional 20 
working days. Information exchanges 
during the five working day period fol-
lowing initial notification, and any 
subsequent extensions of time that 
may be granted, may be by electronic 
mail. Any person with delegated au-
thority from the Secretary, or the Di-
rector of HUD’s Financial Institution 
Regulation Division, or his or her des-
ignee, shall be responsible for issuing 
initial notifications regarding errors, 
omissions, or discrepancies; making de-
terminations on the adequacy of re-
sponses received; approving any exten-
sions of time permitted under this pro-
vision; and managing the data 
verification process. 

(3) If each error, omission or discrep-
ancy is not resolved to HUD’s satisfac-
tion during the initial five working day 
period from notification, and any ex-
tension period, the Secretary will no-
tify the GSE in writing and seek clari-
fication or additional information to 
correct the error, omission or discrep-
ancy. The GSE shall have 10 working 
days (or such longer period as the Sec-
retary may establish, not to exceed 30 
working days) from the date of the Sec-
retary’s written notice to respond in 
writing to the notice. If the GSE fails 
to submit a written response to the 
Secretary within this period, or if the 
Secretary determines that the GSE’s 
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written response fails to correct or oth-
erwise resolve each error, omission or 
discrepancy in its reported year-end 
data to the Secretary’s satisfaction, 
the Secretary will determine the ap-
propriate adjustments to the numer-
ator and the denominator of the appli-
cable housing goal(s) and Special Af-
fordable subgoal(s) due to the GSE’s 
failure to provide the Secretary with 
accurate submissions of data. 

(4) The Secretary, or his or her des-
ignee, shall inform a GSE in writing, at 
least five working days prior to HUD’s 
release of its official performance fig-
ures to the public, of HUD’s determina-
tion of official goals performance fig-
ures, including any adjustments. Dur-
ing the five working days prior to such 
public release, a GSE may request, in 
writing, a reconsideration of HUD’s 
final determination of its performance 
and must provide the basis for request-
ing the reconsideration. If the request 
is granted, the Secretary will consider 
the GSE’s request for reconsideration 
of its determination of goals perform-
ance and make a final determination 
regarding the GSE’s performance, 
within 10 working days of the Sec-
retary’s granting of the GSE’s written 
request for reconsideration. 

(5) Should the Secretary determine 
that additional enforcement action 
against the GSE is warranted for mate-
rial errors, omissions or discrepancies 
with regard to a housing goal or Spe-
cial Affordable subgoal, it may pursue 
additional remedies under paragraph 
(e) of this section. An error, omission 
or discrepancy is material if it results 
in an overstatement of credit for a 
housing goal or Special Affordable 
subgoal, and, without such overstate-
ment, the GSE would have failed to 
meet such housing goal or Special Af-
fordable subgoal for the immediately 
preceding year. 

(d) Adjustment to correct prior year re-
porting errors, omissions or discrep-
ancies—(1) General. The Secretary may 
require a GSE to correct a material 
error, omission or discrepancy in a 
GSE’s prior year’s data reported in the 
fourth quarter Annual Mortgage Re-
port and the GSE’s AHAR under sec-
tions 309(m) and (n) of the Fannie Mae 
Charter Act or sections 307(e) and (f) of 
the Freddie Mac Act, as applicable. An 

error, omission or discrepancy is mate-
rial if it results in an overstatement of 
credit for a housing goal or Special Af-
fordable subgoal and, without such 
overstatement, the GSE would have 
failed to meet such housing goal or 
Special Affordable subgoal for the prior 
year. A ‘‘prior year’’ for purposes of 
this section is any one of the two years 
immediately preceding the latest year 
for which data on housing goals per-
formance was reported to HUD. 

(2) Procedural requirements. In the 
event the Secretary determines that a 
GSE’s prior year’s fourth quarter An-
nual Mortgage Report or AHAR con-
tain a material error, omission or dis-
crepancy, the Secretary will provide 
the GSE with an initial letter con-
taining written findings and deter-
minations within 24 months of the end 
of the relevant GSE reporting year. 
The GSE shall have an opportunity, 
not to exceed 30 days from the date of 
receipt of the Secretary’s initial letter, 
to respond in writing with supporting 
documentation, to contest the Sec-
retary’s initial determination that 
there was a material error, omission or 
discrepancy in a prior year’s data. The 
Secretary shall then issue a final deter-
mination letter within 60 days of the 
date of HUD’s receipt of the GSE’s 
written response or, if no response is 
received, within 90 days of the date of 
the GSE’s receipt of the Secretary’s 
initial letter. The Secretary may ex-
tend the period for issuing a final de-
termination letter by an additional 30 
days and may grant the GSE an oppor-
tunity, for a period not to exceed 10 
working days from the date of the 
GSE’s receipt of the determination let-
ter to request that the determination 
be reconsidered. 

(3) If the Secretary determines that a 
GSE’s prior year’s fourth quarter An-
nual Mortgage Report or AHAR con-
tained a material error, omission or 
discrepancy, the Secretary may direct 
the GSE to correct the overstatement 
by purchasing mortgages to finance the 
number of units that HUD has deter-
mined were overstated in the prior 
year’s goal performance (or, for the 
Special Affordable subgoal, the number 
or dollar amount, as applicable, of 
mortgage purchases that HUD has de-
termined were overstated), or that 
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equal the percentage of the overstate-
ment in the prior year’s goal or Special 
Affordable subgoal performance as ap-
plied to the most current year-end per-
formance, whichever is less. Units or 
mortgages purchased to remedy an 
overstatement in the housing goals or 
the Special Affordable subgoal must be 
eligible to qualify under the same goal 
or Special Affordable subgoal that HUD 
has determined were overstated in the 
prior year. 

(4) If a GSE does not purchase a suffi-
cient amount or type of mortgages to 
meet the requirements set forth in 
paragraph (d)(3) of this section as di-
rected by the Secretary by no later 
than the end of the calendar year im-
mediately following the year in which 
the Secretary notifies the GSE of such 
overstatement (unless, upon written 
request from the GSE, the Secretary, 
in his or her discretion, determines 
that a grant of additional time is ap-
propriate to correct or compensate for 
the overstatement) the Department 
may pursue any or all of the following 
remedies: 

(i) Issue a notice that the GSE has 
failed a housing goal or Special Afford-
able subgoal in the prior year; 

(ii) Seek additional enforcement rem-
edies under paragraph (e) of this sec-
tion; 

(iii) Pursue any other civil or admin-
istrative remedies as are available to 
it. 

(e) Additional enforcement options—(1) 
General. In the event the Secretary de-
termines, either as a result of his or 
her independent verification authority 
described in paragraph (a) of this sec-
tion, or by the authority set forth in 
paragraphs (b), (c) or (d) of this section, 
that any of the following cir-
cumstances has occurred with respect 
to data, information or report(s) re-
quired by sections 309(m) or (n) of the 
Fannie Mae Charter Act, sections 307(e) 
or (f) of the Freddie Mac Act, or sub-
part E of this part, the Secretary may 
regard this as a GSE’s failure to sub-
mit such data, information or report(s) 
and, accordingly, the Secretary may 
take the additional enforcement ac-
tions authorized by paragraph (e)(2) of 
this section: 

(i) A GSE fails to submit the certifi-
cation required by paragraphs (b)(1) 

and (b)(2) of this section in connection 
with such data, information or re-
port(s); or 

(ii) A GSE submits the certification 
required by paragraph (b) of this sec-
tion, but the Secretary later deter-
mines that the data, information or re-
port(s) are not true, correct and com-
plete. For data, information or re-
port(s) subject to paragraphs (c) or (d) 
of this section, the Secretary may pur-
sue the additional enforcement rem-
edies under paragraph (e)(2) only in 
connection with material errors, omis-
sions or discrepancies, as those terms 
are defined in § 81.102(c) or (d). In addi-
tion, the Secretary may only pursue 
such remedies in connection with ma-
terial errors, omissions or discrep-
ancies arising under paragraph (d) of 
this section if the GSE has failed to 
purchase a sufficient amount or type of 
mortgages, as provided in paragraphs 
(d)(3) and (d)(4) of this section. 

(2) Remedies. (i) Submissions required 
under the GSE’s charter acts. After the 
Secretary makes a determination 
under paragraph (e)(1) of this section 
that any of the circumstances de-
scribed in paragraphs (e)(1)(i) or (ii) has 
occurred with respect to data, informa-
tion, or report(s) required by sections 
309(m) or (n) of the Fannie Mae Charter 
Act, or by sections 307(e) or (f) of the 
Freddie Mac Act, the Secretary may 
pursue any or all of the following rem-
edies in accordance with paragraph 
(e)(3), or applicable law, as appropriate: 

(A) A cease-and-desist order against 
the GSE for failing to submit the re-
quired data, information or report(s) in 
accordance with this section; 

(B) Civil money penalties against the 
GSE for failing to submit the required 
data, information or report(s) in ac-
cordance with this section; 

(C) Any other civil or administrative 
remedies or penalties against the GSE 
that may be available to the Secretary 
by virtue of the GSE’s failing to sub-
mit or certify the required data, infor-
mation or report(s) in accordance with 
this section. 

(ii) Submissions required under subpart 
E of this part. After the Secretary 
makes a determination under para-
graph (e)(1) of this section that any of 
the circumstances described in para-
graphs (e)(1)(i) or (ii) has occurred with 
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respect to data, information or re-
port(s) required under subpart E of this 
part (but that are not required by sec-
tions 309(m) or (n) of the Fannie Mae 
Charter Act or by sections 307(e) or (f) 
of the Freddie Mac Act), the Secretary 
may pursue any civil or administrative 
remedies or penalties against the GSE 
that may be available to the Secretary. 
The Secretary shall pursue such rem-
edies under applicable law. 

(3) Procedures. The Secretary shall 
comply with the procedures set forth in 
subpart G of this part in connection 
with any enforcement action that he or 
she may initiate against a GSE under 
paragraph (e) of this section. 

[69 FR 63642, Nov. 2, 2004] 

PART 84—UNIFORM ADMINISTRA-
TIVE REQUIREMENTS FOR GRANTS 
AND AGREEMENTS WITH INSTITU-
TIONS OF HIGHER EDUCATION, 
HOSPITALS, AND OTHER NON- 
PROFIT ORGANIZATIONS 

Subpart A—General 

Sec. 
84.1 Purpose. 
84.2 Definitions. 
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84.5 Subawards. 
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FINANCIAL AND PROGRAM MANAGEMENT 
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84.71 Closeout procedures. 
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tinuing responsibilities. 
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Subpart E—Use of Lump Sum Grants 

84.80 Conditions for use of Lump Sum (fixed 
price or fixed amount) grants. 
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APPENDIX A TO PART 84—CONTRACT PROVI-
SIONS 

AUTHORITY: 42 U.S.C. 3535(d). 

SOURCE: 59 FR 47011, Sept. 13, 1994, unless 
otherwise noted. 
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Subpart A—General 
§ 84.1 Purpose. 

This part establishes uniform admin-
istrative requirements for Federal 
grants and agreements awarded to in-
stitutions of higher education, hos-
pitals, and other non-profit organiza-
tions. Additional or inconsistent re-
quirements shall not be imposed, ex-
cept as provided in §§ 84.4, and 84.14 or 
unless specifically required by Federal 
statute or executive order. Non-profit 
organizations that implement Federal 
programs for the States are also sub-
ject to State requirements. 

§ 84.2 Definitions. 
Accrued expenditures means the 

charges incurred by the recipient dur-
ing a given period requiring the provi-
sion of funds for: 

(1) Goods and other tangible property 
received; 

(2) Services performed by employees, 
contractors, subrecipients, and other 
payees; and 

(3) Other amounts becoming owed 
under programs for which no current 
services or performance is required. 

Accrued income means the sum of: 
(1) Earnings during a given period 

from: 
(i) Services performed by the recipi-

ent; and 
(ii) Goods and other tangible prop-

erty delivered to purchasers; and 
(2) Amounts becoming owed to the 

recipient for which no current services 
or performance is required by the re-
cipient. 

Acquisition cost of equipment means 
the net invoice price of the equipment, 
including the cost of modifications, at-
tachments, accessories, or auxiliary 
apparatus necessary to make the prop-
erty usable for the purpose for which it 
was acquired. Other charges, such as 
the cost of installation, transportation, 
taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the recipient’s regular 
accounting practices. 

Advance means a payment made by 
Treasury check or other appropriate 
payment mechanism to a recipient 
upon its request either before outlays 
are made by the recipient or through 

the use of predetermined payment 
schedules. 

Award means financial assistance 
that provides support or stimulation to 
accomplish a public purpose. Awards 
include grants and other agreements in 
the form of money or property in lieu 
of money, by HUD to an eligible recipi-
ent. The term does not include: tech-
nical assistance, which provides serv-
ices instead of money; other assistance 
in the form of loans, loan guarantees, 
capital advances under the Sections 202 
and 811 programs, interest subsidies, or 
insurance; direct payments of any kind 
to individuals; and, contracts which 
are required to be entered into and ad-
ministered under procurement laws 
and regulations. 

Cash contributions means the recipi-
ent’s cash outlay, including the outlay 
of money contributed to the recipient 
by third parties. 

Closeout means the process by which 
HUD determines that all applicable ad-
ministrative actions and all required 
work of the award have been completed 
by the recipient and HUD. 

Contract means a procurement con-
tract under an award or subaward, and 
a procurement subcontract under a re-
cipient’s or subrecipient’s contract. 

Cost sharing or matching means that 
portion of project or program costs not 
borne by HUD. 

Date of completion means the date on 
which all work under an award is com-
pleted or the date on the award docu-
ment, or any supplement or amend-
ment thereto, on which HUD sponsor-
ship ends. 

Disallowed costs means those charges 
to an award that HUD determines to be 
unallowable, in accordance with the 
applicable Federal cost principles or 
other terms and conditions contained 
in the award. 

Equipment means tangible nonexpend-
able personal property including ex-
empt property charged directly to the 
award having a useful life of more than 
one year and an acquisition cost of 
$5000 or more per unit. However, con-
sistent with recipient policy, lower 
limits may be established. 

Excess property means property under 
the control of HUD that, as determined 
by the Secretary, is no longer required 
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for its needs or the discharge of its re-
sponsibilities. 

Exempt property means tangible per-
sonal property acquired in whole or in 
part with Federal funds, where HUD 
has statutory authority to vest title in 
the recipient without further obliga-
tion to the Federal Government. An ex-
ample of exempt property authority is 
contained in the Federal Grant and Co-
operative Agreement Act (31 U.S.C. 
6306), for property acquired under an 
award to conduct basic or applied re-
search by a non-profit institution of 
higher education or non-profit organi-
zation whose principal purpose is con-
ducting scientific research. 

Federal awarding agency means the 
Federal agency that provides an award 
to the recipient. 

Federal funds authorized means the 
total amount of Federal funds obli-
gated by HUD for use by the recipient. 
This amount may include any author-
ized carryover of unobligated funds 
from prior funding periods when per-
mitted by HUD regulations or imple-
menting instructions. 

Federal share of real property, equip-
ment, or supplies means that percent-
age of the property’s acquisition costs 
and any improvement expenditures 
paid with Federal funds. 

Funding period means the period of 
time when Federal funding is available 
for obligation by the recipient. 

Intangible property and debt instru-
ments means, but is not limited to, 
trademarks, copyrights, patents and 
patent applications and such property 
as loans, notes and other debt instru-
ments, lease agreements, stock and 
other instruments of property owner-
ship, whether considered tangible or in-
tangible. 

Obligations means the amounts of or-
ders placed, contracts and grants 
awarded, services received and similar 
transactions during a given period that 
require payment by the recipient dur-
ing the same or a future period. 

Outlays or expenditures means charges 
made to the project or program. They 
may be reported on a cash or accrual 
basis. For reports prepared on a cash 
basis, outlays are the sum of cash dis-
bursements for direct charges for goods 
and services, the amount of indirect ex-
pense charged, the value of third party 

in-kind contributions applied and the 
amount of cash advances and payments 
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are 
the sum of cash disbursements for di-
rect charges for goods and services, the 
amount of indirect expense incurred, 
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and 
other payees and other amounts be-
coming owed under programs for which 
no current services or performance are 
required. 

Personal property means property of 
any kind except real property. It may 
be tangible, having physical existence, 
or intangible, having no physical exist-
ence, such as copyrights, patents, or 
securities. 

Prior approval means written ap-
proval by an authorized official evi-
dencing prior consent. 

Program income means gross income 
earned by the recipient that is directly 
generated by a supported activity or 
earned as a result of the award (see ex-
clusions in §§ 84.24 (e) and (h)). Program 
income includes, but is not limited to, 
income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an 
award, license fees and royalties on 
patents and copyrights, and interest on 
loans made with award funds. Interest 
earned on advances of Federal funds is 
not program income. Except as other-
wise provided in HUD regulations or 
the terms and conditions of the award, 
program income does not include the 
receipt of principal on loans, rebates, 
credits, discounts, etc., or interest 
earned on any of them. 

Project costs means all allowable 
costs, as set forth in the applicable 
Federal cost principles, incurred by a 
recipient and the value of the contribu-
tions made by third parties in accom-
plishing the objectives of the award 
during the project period. 

Project period means the period estab-
lished in the award document during 
which HUD sponsorship begins and 
ends. 
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Property means, unless otherwise 
stated, real property, equipment, in-
tangible property and debt instru-
ments. 

Real property means land, including 
land improvements, structures and ap-
purtenances thereto, but excludes mov-
able machinery and equipment. 

Recipient means an organization re-
ceiving financial assistance directly 
from HUD to carry out a project or 
program. The term includes public and 
private institutions of higher edu-
cation, public and private hospitals, 
and other quasi-public and private non- 
profit organizations such as, but not 
limited to, community action agencies, 
research institutes, educational asso-
ciations, and health centers. The term 
includes commercial organizations, 
international organizations when oper-
ating domestically (such as agencies of 
the United Nations) which are recipi-
ents, subrecipients, or contractors or 
subcontractors of recipients or sub-
recipients. The term does not include 
government-owned contractor-operated 
facilities or research centers providing 
continued support for mission-oriented, 
large-scale programs that are govern-
ment-owned or controlled, or are des-
ignated as federally-funded research 
and development centers. The term 
does not include mortgagors that re-
ceive mortgages insured or held by 
HUD or mortgagors or project owners 
that receive capital advances from 
HUD under the Section 202 and 811 pro-
grams. 

Research and development means all 
research activities, both basic and ap-
plied, and all development activities 
that are supported at universities, col-
leges, and other non-profit institu-
tions. ‘‘Research’’ is defined as a sys-
tematic study directed toward fuller 
scientific knowledge or understanding 
of the subject studied. ‘‘Development’’ 
is the systematic use of knowledge and 
understanding gained from research di-
rected toward the production of useful 
materials, devices, systems, or meth-
ods, including design and development 
of prototypes and processes. The term 
research also includes activities in-
volving the training of individuals in 
research techniques where such activi-
ties utilize the same facilities as other 
research and development activities 

and where such activities are not in-
cluded in the instruction function. 

Small awards means a grant or coop-
erative agreement not exceeding 
$100,000 or the small purchase threshold 
fixed at 41 U.S.C. 403(11), whichever is 
greater. 

Subaward means: 
(1) An award of financial assistance 

in the form of money, or property in 
lieu of money, made under an award by 
a recipient to an eligible subrecipient 
or by a subrecipient to a lower tier sub-
recipient. The term includes financial 
assistance when provided by any legal 
agreement, even if the agreement is 
called a contract, but does not include 
procurement of goods and services nor 
does it include any form of assistance 
which is excluded from the definition 
of ‘‘award’’. 

(2) For Community Development 
Block Grants, the term ‘‘subaward’’ 
does not include the arrangement 
whereby the prime recipient transfers 
funds to another entity and that entity 
is the project. A distinction is made be-
tween such a transfer for the further-
ance of the prime recipient’s goals and 
the transfer of funds to a subrecipient 
who carries out activities and is ac-
countable to the prime recipient. For 
example, in a CDBG award where a 
prime recipient has as its program goal 
the revitalization of a downtown area, 
the funds transferred to a business in 
the downtown area to remodel its store 
would not be considered a subaward 
subject to this part 84. 

Subrecipient means the legal entity to 
which a subaward is made and which is 
accountable to the recipient for the use 
of the funds provided. The term in-
cludes commercial organizations and 
international organizations operating 
domestically (such as agencies of the 
United Nations). 

Supplies means all personal property 
excluding equipment, intangible prop-
erty, and debt instruments as defined 
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of 
work under a funding agreement 
(‘‘subject inventions’’), as defined in 37 
CFR part 401, ‘‘Rights to Inventions 
Made by Nonprofit Organizations and 
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Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.’’ 

Suspension means an action by HUD 
that temporarily withdraws HUD spon-
sorship under an award, pending cor-
rective action by the recipient or pend-
ing a decision to terminate the award 
by HUD. Suspension of an award is a 
separate action from suspensions under 
HUD regulations implementing E.O. 
12549 and E.O. 12689, ‘‘Debarment and 
Suspension,’’ at 2 CFR part 2424. 

Termination means the cancellation 
of HUD sponsorship, in whole or in 
part, under an agreement at any time 
prior to the date of completion. 

Third party in-kind contributions 
means the value of non-cash contribu-
tions provided by non-Federal third 
parties. Third party in-kind contribu-
tions may be in the form of real prop-
erty, equipment, supplies and other ex-
pendable property, and the value of 
goods and services directly benefiting 
and specifically identifiable to the 
project or program. 

Unliquidated obligations, for financial 
reports prepared on a cash basis, means 
the amount of obligations incurred by 
the recipient that have not been paid. 
For reports prepared on an accrued ex-
penditure basis, they represent the 
amount of obligations incurred by the 
recipient for which an outlay has not 
been recorded. 

Unobligated balance means the por-
tion of the funds authorized by HUD 
that has not been obligated by the re-
cipient and is determined by deducting 
the cumulative obligations from the 
cumulative funds authorized. 

Unrecovered indirect cost means the 
difference between the amount awarded 
and the amount which could have been 
awarded under the recipient’s approved 
negotiated indirect cost rate. 

Working capital advance means a pro-
cedure whereby funds are advanced to 
the recipient to cover its estimated 
disbursement needs for a given initial 
period. 

[59 FR 47011, Sept. 13, 1994, as amended at 72 
FR 73492, Dec. 27, 2007] 

§ 84.3 Effect on other issuances. 
For awards subject to this part, all 

administrative requirements of codi-
fied program regulations, program 

manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this 
part shall be superseded, except to the 
extent they are required by statute, or 
authorized in accordance with the devi-
ations provision in § 84.4. 

§ 84.4 Deviations. 

The Office of Management and Budg-
et (OMB) may grant exceptions for 
classes of grants or recipients subject 
to the requirements of this rule when 
exceptions are not prohibited by stat-
ute. However, in the interest of max-
imum uniformity, exceptions from the 
requirements of this rule shall be per-
mitted only in unusual circumstances. 
HUD may apply more restrictive re-
quirements to a class of recipients 
when approved by OMB. HUD may 
apply less restrictive requirements 
when awarding small awards and when 
approved by OMB, except for those re-
quirements which are statutory. Ex-
ceptions on a case-by-case basis may 
also be made by HUD. 

§ 84.5 Subawards. 

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall 
be applied to subrecipients performing 
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals, commercial organiza-
tions and international organizations 
operating domestically, or other non- 
profit organizations. State, local and 
Federally recognized Indian tribal gov-
ernment subrecipients are subject to 
the provisions of regulations imple-
menting the grants management com-
mon rule, ‘‘Administrative Require-
ments for Grants and Cooperative 
Agreements to State, Local and Feder-
ally Recognized Indian Tribal Govern-
ments,’’ (24 CFR part 85). 

Subpart B—Pre-Award 
Requirements 

§ 84.10 Purpose. 

Sections 84.11 through 84.17 prescribe 
forms and instructions and other pre- 
award matters to be used in applying 
for HUD awards. 
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§ 84.11 Pre-award policies. 
(a) Use of Grants and Cooperative 

Agreements, and Contracts. In each in-
stance, HUD shall decide on the appro-
priate award instrument (i.e., grant, 
cooperative agreement, or contract). 
The Federal Grant and Cooperative 
Agreement Act (31 U.S.C. 6301-08) gov-
erns the use of grants, cooperative 
agreements and contracts. A grant or 
cooperative agreement shall be used 
only when the principal purpose of a 
transaction is to accomplish a public 
purpose of support or stimulation au-
thorized by Federal statute. The statu-
tory criterion for choosing between 
grants and cooperative agreements is 
that for the latter, ‘‘substantial in-
volvement is expected between the ex-
ecutive agency and the State, local 
government, or other recipient when 
carrying out the activity contemplated 
in the agreement.’’ Contracts shall be 
used when the principal purpose is ac-
quisition of property or services for the 
direct benefit or use of the Federal 
Government. 

(b) Public Notice and Priority Setting. 
HUD shall notify the public of its in-
tended funding priorities for discre-
tionary grant programs, unless funding 
priorities are established by Federal 
statute. 

§ 84.12 Forms for applying for Federal 
assistance. 

(a) HUD shall comply with the appli-
cable report clearance requirements of 
5 CFR part 1320, ‘‘Controlling Paper-
work Burdens on the Public,’’ with re-
gard to all forms used by HUD in place 
of or as a supplement to the Standard 
Form 424 (SF-424) series. 

(b) Applicants shall use the SF-424 se-
ries or those forms and instructions 
prescribed by HUD. 

(c) For Federal programs covered by 
E.O. 12372, ‘‘Intergovernmental Review 
of Federal Programs,’’ the applicant 
shall complete the appropriate sections 
of the SF-424 (Application for Federal 
Assistance) indicating whether the ap-
plication was subject to review by the 
State Single Point of Contact (SPOC). 
The name and address of the SPOC for 
a particular State can be obtained from 
the Catalog of Federal Domestic Assist-
ance. The SPOC shall advise the appli-
cant whether the program for which 

application is made has been selected 
by that State for review. 

§ 84.13 Debarment and suspension; 
Drug-Free Workplace. 

(a) Recipients and subrecipients shall 
comply with the governmentwide non-
procurement debarment and suspension 
requirements in 2 CFR part 2424. These 
governmentwide requirements restrict 
subawards and contracts with certain 
parties that are debarred, suspended, or 
otherwise excluded from or ineligible 
for participation in federal assistance 
programs or activities. 

(b) Recipients and subrecipients shall 
comply with the requirements of the 
Drug-Free Workplace Act of 1988 (42 
U.S.C. 701), as set forth at 24 CFR part 
21. 

[72 FR 73491, Dec. 27, 2007] 

§ 84.14 Special award conditions. 
If an applicant or recipient: 
(a) Has a history of poor perform-

ance; 
(b) Is not financially stable; 
(c) Has a management system that 

does not meet the standards prescribed 
in this part; 

(d) Has not conformed to the terms 
and conditions of a previous award; or 

(e) Is not otherwise responsible, HUD 
may impose additional requirements as 
needed, provided that such applicant or 
recipient is notified in writing as to: 
the nature of the additional require-
ments, the reason why the additional 
requirements are being imposed, the 
nature of the corrective action needed, 
the time allowed for completing the 
corrective actions, and the method for 
requesting reconsideration of the addi-
tional requirements imposed. Any spe-
cial conditions shall be promptly re-
moved once the conditions that 
prompted them have been corrected. 

§ 84.15 Metric system of measurement. 
The Metric Conversion Act, as 

amended by the Omnibus Trade and 
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the 
preferred measurement system for U.S. 
trade and commerce. The Act requires 
each Federal agency to establish a date 
or dates in consultation with the Sec-
retary of Commerce, when the metric 
system of measurement will be used in 
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the agency’s procurements, grants, and 
other business-related activities. Met-
ric implementation may take longer 
where the use of the system is initially 
impractical or likely to cause signifi-
cant inefficiencies in the accomplish-
ment of federally-funded activities. 
HUD shall follow the provisions of E.O. 
12770, ‘‘Metric Usage in Federal Gov-
ernment Programs.’’ 

§ 84.16 Resource Conservation and Re-
covery Act. 

Under the Resource Conservation and 
Recovery Act (RCRA) (Pub. L. 94–580, 
42 U.S.C. 6962), any State agency or 
agency of a political subdivision of a 
State which is using appropriated Fed-
eral funds must comply with Section 
6002. Section 6002 requires that pref-
erence be given in procurement pro-
grams to the purchase of specific prod-
ucts containing recycled materials 
identified in guidelines developed by 
the Environmental Protection Agency 
(EPA) (40 CFR parts 247 through 254). 
Accordingly, State and local institu-
tions of higher education, hospitals, 
commercial organizations and inter-
national organizations when operating 
domestically, and non-profit organiza-
tions that receive direct Federal 
awards or other Federal funds shall 
give preference in their procurement 
programs funded with Federal funds to 
the purchase of recycled products pur-
suant to the EPA guidelines. 

§ 84.17 Certifications and representa-
tions. 

Unless prohibited by statute or codi-
fied regulation, HUD is authorized and 
encouraged to allow recipients to sub-
mit certifications and representations 
required by statute, executive order, or 
regulation on an annual basis, if the re-
cipients have ongoing and continuing 
relationships with the agency. Annual 
certifications and representations shall 
be signed by responsible officials with 
the authority to ensure recipients’ 
compliance with the pertinent require-
ments. 

Subpart C—Post-Award 
Requirements 

FINANCIAL AND PROGRAM MANAGEMENT 

§ 84.20 Purpose of financial and pro-
gram management. 

Sections 84.21 through 84.28 prescribe 
standards for financial management 
systems, methods for making pay-
ments and rules for: satisfying cost 
sharing and matching requirements, 
accounting for program income, budget 
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability. 

§ 84.21 Standards for financial man-
agement systems. 

(a) HUD shall require recipients to 
relate financial data to performance 
data and develop unit cost information 
whenever practical. 

(b) Recipients’ financial management 
systems shall provide for the following: 

(1) Accurate, current and complete 
disclosure of the financial results of 
each federally-sponsored project or 
program in accordance with the report-
ing requirements set forth in § 84.52. If 
a recipient maintains its records on 
other than an accrual basis, the recipi-
ent shall not be required to establish 
an accrual accounting system. These 
recipients may develop such accrual 
data for their reports on the basis of an 
analysis of the documentation on hand. 

(2) Records that identify adequately 
the source and application of funds for 
federally-sponsored activities. These 
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest. 

(3) Effective control over and ac-
countability for all funds, property and 
other assets. Recipients shall ade-
quately safeguard all such assets and 
assure they are used solely for author-
ized purposes. 

(4) Comparison of outlays with budg-
et amounts for each award. Whenever 
appropriate, financial information 
should be related to performance and 
unit cost data. 

(5) Written procedures to minimize 
the time elapsing between the transfer 
of funds to the recipient from the U.S. 
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Treasury and the issuance or redemp-
tion of checks, warrants or payments 
by other means for program purposes 
by the recipient. To the extent that the 
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453) 
govern, payment methods of State 
agencies, instrumentalities, and fiscal 
agents shall be consistent with CMIA 
Treasury-State Agreements or the 
CMIA default procedures codified at 31 
CFR part 205, ‘‘Withdrawal of Cash 
from the Treasury for Advances under 
Federal Grant and Other Programs.’’ 

(6) Written procedures for deter-
mining the reasonableness, allocability 
and allowability of costs in accordance 
with the provisions of the applicable 
Federal cost principles and the terms 
and conditions of the award. 

(7) Accounting records including cost 
accounting records that are supported 
by source documentation. 

(c) Where the Federal Government 
guarantees or insures the repayment of 
money borrowed by the recipient, HUD, 
at its discretion, may require adequate 
bonding and insurance if the bonding 
and insurance requirements of the re-
cipient are not deemed adequate to 
protect the interest of the Federal Gov-
ernment. 

(d) HUD may require adequate fidel-
ity bond coverage where the recipient 
lacks sufficient coverage to protect the 
Federal Government’s interest. 

(e) Where bonds are required in the 
situations described above, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR 
part 223, ‘‘Surety Companies Doing 
Business with the United States.’’ 

§ 84.22 Payment. 
(a) Payment methods shall minimize 

the time elapsing between the transfer 
of funds from the United States Treas-
ury and the issuance or redemption of 
checks, warrants, or payment by other 
means by the recipients. Payment 
methods of State agencies or instru-
mentalities shall be consistent with 
Treasury-State CMIA agreements or 
default procedures codified at 31 CFR 
part 205. 

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain: 

(1) Written procedures that minimize 
the time elapsing between the transfer 
of funds and disbursement by the re-
cipient; and 

(2) Financial management systems 
that meet the standards for fund con-
trol and accountability as established 
in § 84.21. Cash advances to a recipient 
organization shall be limited to the 
minimum amounts needed and be 
timed to be in accordance with the ac-
tual, immediate cash requirements of 
the recipient organization in carrying 
out the purpose of the approved pro-
gram or project. The timing and 
amount of cash advances shall be as 
close as is administratively feasible to 
the actual disbursements by the recipi-
ent organization for direct program or 
project costs and the proportionate 
share of any allowable indirect costs. 

(c) Whenever possible, advances shall 
be consolidated to cover anticipated 
cash needs for all awards made by HUD 
to the recipient. 

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury 
check and electronic funds transfer. 

(2) Advance payment mechanisms are 
subject to 31 CFR part 205. 

(3) Recipients shall be authorized to 
submit requests for advances and reim-
bursements at least monthly when 
electronic fund transfers are not used. 

(d) Requests for Treasury check ad-
vance payments shall be submitted 
through electronic means determined 
by the authorizing HUD program, or on 
forms as may be authorized by OMB. 
This form is not to be used when Treas-
ury check advance payments are made 
to the recipient automatically through 
the use of a predetermined payment 
schedule or if precluded by special HUD 
instructions for electronic funds trans-
fer. 

(e) Reimbursement is the preferred 
method when the requirements in para-
graph (b) of this section cannot be met. 
HUD may also use this method on any 
construction agreement, or if the 
major portion of the construction 
project is accomplished through pri-
vate market financing or Federal 
loans, and the Federal assistance con-
stitutes a minor portion of the project. 
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(1) When the reimbursement method 
is used, HUD shall make payment with-
in 30 days after receipt of the billing, 
unless the billing is improper. 

(2) Recipients shall be authorized to 
submit request for reimbursement at 
least monthly when electronic funds 
transfers are not used. 

(f) If a recipient cannot meet the cri-
teria for advance payments and HUD 
has determined that reimbursement is 
not feasible because the recipient lacks 
sufficient working capital, HUD may 
provide cash on a working capital ad-
vance basis. Under this procedure, HUD 
shall advance cash to the recipient to 
cover its estimated disbursement needs 
for an initial period generally geared 
to the awardee’s disbursing cycle. 
Thereafter, HUD shall reimburse the 
recipient for its actual cash disburse-
ments. The working capital advance 
method of payment shall not be used 
for recipients unwilling or unable to 
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements. 

(g) To the extent available, recipi-
ents shall disburse funds available from 
repayments to and interest earned on a 
revolving fund, program income, re-
bates, refunds, contract settlements, 
audit recoveries and interest earned on 
such funds before requesting additional 
cash payments. 

(h) Unless otherwise required by stat-
ute, HUD shall not withhold payments 
for proper charges made by recipients 
at any time during the project period 
unless paragraphs (h)(1) or (h)(2) of this 
section apply. 

(1) A recipient has failed to comply 
with the project objectives, the terms 
and conditions of the award, or Federal 
reporting requirements. 

(2) The recipient or subrecipient is 
delinquent in a debt to the United 
States as defined in OMB Circular A– 
129, ‘‘Managing Federal Credit Pro-
grams.’’ Under such conditions, HUD 
may, upon reasonable notice, inform 
the recipient that payments shall not 
be made for obligations incurred after 
a specified date until the conditions 
are corrected or the indebtedness to 
the Federal Government is liquidated. 

(i) Standards governing the use of 
banks and other institutions as deposi-

tories of funds advanced under awards 
are as follows. 

(1) Except for situations described in 
paragraph (i)(2) of this section, HUD 
shall not require separate depository 
accounts for funds provided to a recipi-
ent or establish any eligibility require-
ments for depositories for funds pro-
vided to a recipient. However, recipi-
ents must be able to account for the re-
ceipt, obligation and expenditure of 
funds. 

(2) Advances of Federal funds shall be 
deposited and maintained in insured 
accounts whenever possible. 

(j) Consistent with the national goal 
of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients shall be 
encouraged to use women- owned and 
minority-owned banks (a bank which is 
owned at least 50 percent by women or 
minority group members). 

(k) Recipients shall maintain ad-
vances of Federal funds in interest 
bearing accounts, unless paragraphs 
(k)(1), (k)(2), or (k)(3) of this section 
apply. 

(1) The recipient receives less than 
$120,000 in Federal awards per year. 

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250 
per year on Federal cash balances. 

(3) The depository would require an 
average or minimum balance so high 
that it would not be feasible within the 
expected Federal and non-Federal cash 
resources. 

(l) For those entities where CMIA 
and its implementing regulations do 
not apply, interest earned on Federal 
advances deposited in interest bearing 
accounts shall be remitted annually to 
Department of Health and Human 
Services, Payment Management Sys-
tem, P.O. Box 6021, Rockville, MD 
20852. In keeping with Electronic Funds 
Transfer rules (31 CFR part 206), inter-
est should be remitted to the HHS Pay-
ment Management System through an 
electronic medium such as the 
FEDWIRE Deposit system. Recipients 
which do not have this capability 
should use a check. Interest amounts 
up to $250 per year may be retained by 
the recipient for administrative ex-
pense. State universities and hospitals 
shall comply with CMIA, as it pertains 
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to interest. If an entity subject to 
CMIA uses its own funds to pay pre- 
award costs for discretionary awards 
without prior written approval from 
the Federal awarding agency, it waives 
its right to recover the interest under 
CMIA. 

[59 FR 47011, Sept. 13, 1994, as amended at 75 
FR 41089, July 15, 2010] 

§ 84.23 Cost sharing or matching. 

(a) All contributions, including cash 
and third party in-kind, shall be ac-
cepted as part of the recipient’s cost 
sharing or matching when such con-
tributions meet all of the following cri-
teria. 

(1) Are verifiable from the recipient’s 
records. 

(2) Are not included as contributions 
for any other federally-assisted project 
or program. 

(3) Are necessary and reasonable for 
proper and efficient accomplishment of 
project or program objectives. 

(4) Are allowable under the applica-
ble cost principles. 

(5) Are not paid by the Federal Gov-
ernment under another award, except 
where authorized by Federal statute to 
be used for cost sharing or matching. 

(6) Are provided for in the approved 
budget when required by HUD. 

(7) Conform to other provisions of 
this part, as applicable. 

(b) Unrecovered indirect costs may be 
included as part of cost sharing or 
matching only with the prior approval 
of HUD. 

(c) Values for recipient contributions 
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If HUD authorizes 
recipients to donate buildings or land 
for construction/facilities acquisition 
projects or long-term use, the value of 
the donated property for cost sharing 
or matching shall be the lesser of para-
graphs (c)(1) or (c)(2) of this section. 

(1) The certified value of the remain-
ing life of the property recorded in the 
recipient’s accounting records at the 
time of donation. 

(2) The current fair market value. How-
ever, when there is sufficient justifica-
tion, HUD may approve the use of the 
current fair market value of the do-
nated property, even if it exceeds the 

certified value at the time of donation 
to the project. 

(d) Volunteer services furnished by 
professional and technical personnel, 
consultants, and other skilled and un-
skilled labor may be counted as cost 
sharing or matching if the service is an 
integral and necessary part of an ap-
proved project or program. Rates for 
volunteer services shall be consistent 
with those paid for similar work in the 
recipient’s organization. In those in-
stances in which the required skills are 
not found in the recipient organization, 
rates shall be consistent with those 
paid for similar work in the labor mar-
ket in which the recipient competes for 
the kind of services involved. In either 
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may 
be included in the valuation. 

(e) When an employer other than the 
recipient furnishes the services of an 
employee, these services shall be val-
ued at the employee’s regular rate of 
pay (plus an amount of fringe benefits 
that are reasonable, allowable, and al-
locable, but exclusive of overhead 
costs), provided these services are in 
the same skill for which the employee 
is normally paid. 

(f) Donated supplies may include 
such items as expendable equipment, 
office supplies, laboratory supplies or 
workshop and classroom supplies. 
Value assessed to donated supplies in-
cluded in the cost sharing or matching 
share shall be reasonable and shall not 
exceed the fair market value of the 
property at the time of the donation. 

(g) The method used for determining 
cost sharing or matching for donated 
equipment, buildings and land for 
which title passes to the recipient may 
differ according to the purpose of the 
award, if paragraphs (g)(1) or (g)(2) of 
this section apply. 

(1) If the purpose of the award is to 
assist the recipient in the acquisition 
of equipment, buildings or land, the 
total value of the donated property 
may be claimed as cost sharing or 
matching. 

(2) If the purpose of the award is to 
support activities that require the use 
of equipment, buildings or land, nor-
mally only depreciation or use charges 
for equipment and buildings may be 
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made. However, the full value of equip-
ment or other capital assets and fair 
rental charges for land may be allowed, 
provided that HUD has approved the 
charges. 

(h) The value of donated property 
shall be determined in accordance with 
the usual accounting policies of the re-
cipient, with the following qualifica-
tions. 

(1) The value of donated land and 
buildings shall not exceed its fair mar-
ket value at the time of donation to 
the recipient as established by an inde-
pendent appraiser (e.g., certified real 
property appraiser or General Services 
Administration representative) and 
certified by a responsible official of the 
recipient. 

(2) The value of donated equipment 
shall not exceed the fair market value 
of equipment of the same age and con-
dition at the time of donation. 

(3) The value of donated space shall 
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space 
and facilities in a privately-owned 
building in the same locality. 

(4) The value of loaned equipment 
shall not exceed its fair rental value. 

(5) The following requirements per-
tain to the recipient’s supporting 
records for in-kind contributions from 
third parties. 

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by 
the recipient for its own employees. 

(ii) The basis for determining the 
valuation for personal service, mate-
rial, equipment, buildings and land 
shall be documented. 

§ 84.24 Program income. 
(a) HUD shall apply the standards set 

forth in this section in requiring recipi-
ent organizations to account for pro-
gram income related to projects fi-
nanced in whole or in part with Federal 
funds. 

(b) Except as provided in paragraph 
(h) of this section, program income 
earned during the project period shall 
be retained by the recipient and, in ac-
cordance with HUD regulations or the 
terms and conditions of the award, 
shall be used in one or more of the 
ways listed in the following. 

(1) Added to funds committed to the 
project by HUD and recipient and used 
to further eligible project or program 
objectives. 

(2) Used to finance the non-Federal 
share of the project or program. 

(3) Deducted from the total project or 
program allowable cost in determining 
the net allowable costs on which the 
Federal share of costs is based. 

(c) When HUD authorizes the disposi-
tion of program income as described in 
paragraphs (b)(1) or (b)(2) of this sec-
tion, program income in excess of any 
limits stipulated shall be used in ac-
cordance with paragraph (b)(3) of this 
section. 

(d) In the event that HUD does not 
specify in its regulations or the terms 
and conditions of the award how pro-
gram income is to be used, paragraph 
(b)(3) of this section shall apply auto-
matically to all projects or programs 
except research. For awards that sup-
port research, paragraph (b)(1) of this 
section shall apply automatically un-
less HUD indicates in the terms and 
conditions another alternative on the 
award or the recipient is subject to spe-
cial award conditions, as indicated in 
§ 84.14. 

(e) Unless HUD regulations or the 
terms and conditions of the award pro-
vide otherwise, recipients shall have no 
obligation to the Federal Government 
regarding program income earned after 
the end of the project period. 

(f) If authorized by HUD regulations 
or the terms and conditions of the 
award, costs incident to the generation 
of program income may be deducted 
from gross income to determine pro-
gram income, provided these costs have 
not been charged to the award. 

(g) Proceeds from the sale of property 
shall be handled in accordance with the 
requirements of the Property Stand-
ards (See §§ 84.30 through 84.37). 

(h) Unless HUD regulations or the 
terms and condition of the award pro-
vide otherwise, recipients shall have no 
obligation to the Federal Government 
with respect to program income earned 
from license fees and royalties for 
copyrighted material, patents, patent 
applications, trademarks, and inven-
tions produced under an award. How-
ever, Patent and Trademark Amend-
ments (35 U.S.C. 18) apply to inventions 
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made under an experimental, develop-
mental, or research award. 

§ 84.25 Revision of budget and pro-
gram plans. 

(a) The budget plan is the financial 
expression of the project or program as 
approved during the award process. It 
may include either the Federal and 
non-Federal share, or only the Federal 
share, depending upon HUD require-
ments. It shall be related to perform-
ance for program evaluation purposes 
whenever appropriate. 

(b) Recipients are required to report 
deviations from budget and program 
plans, and request prior approvals for 
budget and program plan revisions, in 
accordance with this section. 

(c) For nonconstruction awards, re-
cipients shall request prior approvals 
from HUD for one or more of the fol-
lowing program or budget related rea-
sons. 

(1) Change in the scope or the objec-
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(2) Change in a key person specified 
in the application or award document. 

(3) The absence for more than three 
months, or a 25 percent reduction in 
time devoted to the project, by the ap-
proved project director or principal in-
vestigator. 

(4) The need for additional Federal 
funding. 

(5) The transfer of amounts budgeted 
for indirect costs to absorb increases in 
direct costs, or vice versa, if approval 
is required by HUD. 

(6) The inclusion, unless waived by 
HUD, of costs that require prior ap-
proval in accordance with OMB Cir-
cular A–21, ‘‘Cost Principles for Insti-
tutions of Higher Education,’’ OMB 
Circular A–122, ‘‘Cost Principles for 
Non-Profit Organizations,’’ or 45 CFR 
part 74 Appendix E, ‘‘Principles for De-
termining Costs Applicable to Research 
and Development under Grants and 
Contracts with Hospitals,’’ or 48 CFR 
part 31, ‘‘Contract Cost Principles and 
Procedures,’’ as applicable. 

(7) The transfer of funds allotted for 
training allowances (direct payment to 
trainees) to other categories of ex-
pense. 

(8) Unless described in the applica-
tion and funded in the approved 
awards, the subaward, transfer or con-
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(d) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB. 

(e) Except for requirements listed in 
paragraphs (c)(1) and (c)(4) of this sec-
tion, HUD is authorized, at its option, 
to waive cost-related and administra-
tive prior written approvals required 
by Circular A–110 and OMB Circulars 
A–21 and A–122. Such waivers may in-
clude authorizing recipients to do any 
one or more of the following. 

(1) Incur pre-award costs 90 calendar 
days prior to award or more than 90 
calendar days with the prior approval 
of HUD. All pre-award costs are in-
curred at the recipient’s risk (i.e., HUD 
is under no obligation to reimburse 
such costs if for any reason the recipi-
ent does not receive an award or if the 
award is less than anticipated and in-
adequate to cover such costs). 

(2) Initiate a one-time extension of 
the expiration date of the award of up 
to 12 months unless one or more of the 
following conditions apply. For one- 
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration 
date at least 10 days before the expira-
tion date specified in the award. This 
one-time extension may not be exer-
cised merely for the purpose of using 
unobligated balances. 

(i) The terms and conditions of award 
prohibit the extension. 

(ii) The extension requires additional 
Federal funds. 

(iii) The extension involves any 
change in the approved objectives or 
scope of the project. 

(3) Carry forward unobligated bal-
ances to subsequent funding periods. 

(4) For awards that support research, 
unless HUD provides otherwise in 
HUD’s regulations, the prior approval 
requirements described in paragraph 
(e) of this section are automatically 
waived (i.e., recipients need not obtain 
such prior approvals) unless one of the 
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conditions included in paragraph (e)(2) 
of this section applies. 

(f) HUD may, at its option, restrict 
the transfer of funds among direct cost 
categories or programs, functions and 
activities for awards in which the Fed-
eral share of the project exceeds 
$100,000 and the cumulative amount of 
such transfers exceeds or is expected to 
exceed 10 percent of the total budget as 
last approved by HUD. HUD shall not 
permit a transfer that would cause any 
Federal appropriation or part thereof 
to be used for purposes other than 
those consistent with the original in-
tent of the appropriation. 

(g) All other changes to nonconstruc-
tion budgets, except for the changes de-
scribed in paragraph (j) of this section, 
do not require prior approval. 

(h) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget 
revisions whenever paragraphs (h)(1), 
(h)(2) or (h)(3) of this section apply. 

(1) The revision results from changes 
in the scope or the objective of the 
project or program. 

(2) The need arises for additional 
Federal funds to complete the project. 

(3) A revision is desired which in-
volves specific costs for which prior 
written approval requirements may be 
imposed consistent with applicable 
OMB cost principles listed in § 84.27. 

(i) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB. 

(j) When HUD makes an award that 
provides support for both construction 
and nonconstruction work, HUD may 
require the recipient to request prior 
approval from HUD before making any 
fund or budget transfers between the 
two types of work supported. 

(k) For both construction and non-
construction awards, HUD shall require 
recipients to notify HUD in writing 
promptly whenever the amount of Fed-
eral authorized funds is expected to ex-
ceed the needs of the recipient for the 
project period by more than $5000 or 
five percent of the Federal award, 
whichever is greater. This notification 
shall not be required if an application 
for additional funding is submitted for 
a continuation award. 

(l) When requesting approval for 
budget revisions, recipients shall use 
the budget forms that were used in the 
application unless HUD indicates a let-
ter of request suffices. 

(m) Within 30 calendar days from the 
date of receipt of the request for budg-
et revisions, HUD shall review the re-
quest and notify the recipient whether 
the budget revisions have been ap-
proved. If the revision is still under 
consideration at the end of 30 calendar 
days, HUD shall inform the recipient in 
writing of the date when the recipient 
may expect the decision. 

§ 84.26 Non-Federal audits. 
(a) Recipients and subrecipients that 

are institutions of higher education or 
other non-profit organization (includ-
ing hospitals) shall be subject to the 
audit requirements contained in the 
Single Audit Act Amendments of 1996 
(31 U.S.C. 7501–7507) and revised OMB 
Circular A–133, ‘‘Audits of States, 
Local Governments, and Non-Profit Or-
ganizations.’’ 

(1) Non-profit organizations subject 
to regulations in the part 200 and part 
800 series of this title which receive 
awards subject to part 84 shall comply 
with the audit requirements of revised 
OMB Circular A–133, ‘‘Audits of States, 
Local Governments, and Non-Profit Or-
ganizations.’’ For HUD programs, a 
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200 
and part 800 series) and not a related or 
affiliated organization or entity. 

(2) [Reserved] 
(b) State and local governments shall 

be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501– 
7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(c) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A–133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

(d) Commercial organizations shall 
be subject to the audit requirements of 
HUD or the prime recipient as incor-
porated into the award document. 

[59 FR 47011, Sept. 13, 1994, as amended at 62 
FR 61617, Nov. 18, 1997] 
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§ 84.27 Allowable costs. 
For each kind of recipient, there is a 

set of Federal principles for deter-
mining allowable costs. Allowability of 
costs shall be determined in accord-
ance with the cost principles applicable 
to the entity incurring the costs. Thus, 
allowability of costs incurred by State, 
local or federally-recognized Indian 
tribal governments is determined in 
accordance with the provisions of OMB 
Circular A–87, ‘‘Cost Principles for 
State and Local Governments.’’ The al-
lowability of costs incurred by non- 
profit organizations is determined in 
accordance with the provisions of OMB 
Circular A–122, ‘‘Cost Principles for 
Non-Profit Organizations.’’ The allow-
ability of costs incurred by institutions 
of higher education is determined in 
accordance with the provisions of OMB 
Circular A–21, ‘‘Cost Principles for 
Educational Institutions.’’ The allow-
ability of costs incurred by hospitals is 
determined in accordance with the pro-
visions of Appendix E of 45 CFR part 74, 
‘‘Principles for Determining Costs Ap-
plicable to Research and Development 
Under Grants and Contracts with Hos-
pitals.’’ The allowability of costs in-
curred by commercial organizations 
and those non-profit organizations list-
ed in Attachment C to Circular A–122 is 
determined in accordance with the pro-
visions of the Federal Acquisition Reg-
ulation (FAR) at 48 CFR part 31. 

§ 84.28 Period of availability of funds. 
Where a funding period is specified, a 

recipient may charge to the grant only 
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs author-
ized by HUD. 

PROPERTY STANDARDS 

§ 84.30 Purpose of property standards. 
Sections 84.31 through 84.37 set forth 

uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government 
whose cost was charged to a project 
supported by a Federal award. HUD 
shall require recipients to observe 
these standards under awards and shall 
not impose additional requirements, 
unless specifically required by Federal 
statute. The recipient may use its own 

property management standards and 
procedures provided it observes the 
provisions of §§ 84.31 through 84.37. 

§ 84.31 Insurance coverage. 
Recipients shall, at a minimum, pro-

vide the equivalent insurance coverage 
for real property and equipment ac-
quired with Federal funds as provided 
to property owned by the recipient. 
Federally-owned property need not be 
insured unless required by the terms 
and conditions of the award. 

§ 84.32 Real property. 
HUD prescribes the following require-

ments for recipients concerning the use 
and disposition of real property ac-
quired in whole or in part under 
awards: 

(a) Title to real property shall vest in 
the recipient subject to the condition 
that the recipient shall use the real 
property for the authorized purpose of 
the project as long as it is needed and 
shall not encumber the property with-
out approval of HUD. 

(b) The recipient shall obtain written 
approval by HUD for the use of real 
property in other federally-sponsored 
projects when the recipient determines 
that the property is no longer needed 
for the purpose of the original project. 
Use in other projects shall be limited 
to those under federally-sponsored 
projects (i.e., awards) or programs that 
have purposes consistent with those 
authorized for support by HUD. 

(c) When the real property is no 
longer needed as provided in para-
graphs (a) and (b) of this section, the 
recipient shall request disposition in-
structions from HUD or its successor 
Federal awarding agency. HUD shall 
observe one or more of the following 
disposition instructions. 

(1) The recipient may be permitted to 
retain title without further obligation 
to the Federal Government after it 
compensates the Federal Government 
for that percentage of the current fair 
market value of the property attrib-
utable to the Federal participation in 
the project. 

(2) The recipient may be directed to 
sell the property under guidelines pro-
vided by HUD and pay the Federal Gov-
ernment for that percentage of the cur-
rent fair market value of the property 
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attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up 
expenses, if any, from the sales pro-
ceeds). When the recipient is author-
ized or required to sell the property, 
proper sales procedures shall be estab-
lished that provide for competition to 
the extent practicable and result in the 
highest possible return. 

(3) The recipient may be directed to 
transfer title to the property to the 
Federal Government or to an eligible 
third party provided that, in such 
cases, the recipient shall be entitled to 
compensation for its attributable per-
centage of the current fair market 
value of the property. 

§ 84.33 Federally-owned and exempt 
property. 

(a) Federally-owned property. (1) Title 
to federally-owned property remains 
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned 
property in their custody to HUD. 
Upon completion of the award or when 
the property is no longer needed, the 
recipient shall report the property to 
HUD for further HUD utilization. 

(2) If HUD has no further need for the 
property, it shall be declared excess 
and reported to the General Services 
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the 
authority provided by the Federal 
Technology Transfer Act (15 U.S.C. 3710 
(I)) to donate research equipment to 
educational and non-profit organiza-
tions in accordance with E.O. 12821, 
‘‘Improving Mathematics and Science 
Education in Support of the National 
Education Goals.’’) Appropriate in-
structions shall be issued to the recipi-
ent by HUD. 

(b) Exempt property. When statutory 
authority exists, HUD has the option 
to vest title to property acquired with 
Federal funds in the recipient without 
further obligation to the Federal Gov-
ernment and under conditions HUD 
considers appropriate. Such property is 
‘‘exempt property.’’ Should HUD not 
establish conditions, title to exempt 
property upon acquisition shall vest in 
the recipient without further obliga-
tion to the Federal Government. 

§ 84.34 Equipment. 

(a) Title to equipment acquired by a 
recipient with Federal funds shall vest 
in the recipient, subject to conditions 
of this section. 

(b) The recipient shall not use equip-
ment acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long 
as the Federal Government retains an 
interest in the equipment. 

(c) The recipient shall use the equip-
ment in the project or program for 
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the 
equipment without approval of HUD. 
When the equipment is no longer need-
ed for the original project or program, 
the recipient shall use the equipment 
in connection with its other federally- 
sponsored activities, in the following 
order of priority: 

(1) Activities sponsored by HUD 
which funded the original project; then 

(2) Activities sponsored by other Fed-
eral awarding agencies. 

(d) During the time that equipment 
is used on the project or program for 
which it was acquired, the recipient 
shall make it available for use on other 
projects or programs if such other use 
will not interfere with the work on the 
project or program for which the equip-
ment was originally acquired. First 
preference for such other use shall be 
given to other projects or programs 
sponsored by HUD that financed the 
equipment; second preference shall be 
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the 
Federal Government, use on other ac-
tivities not sponsored by the Federal 
Government shall be permissible if au-
thorized by HUD. User charges shall be 
treated as program income. 

(e) When acquiring replacement 
equipment, the recipient may use the 
equipment to be replaced as trade-in or 
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of HUD. 
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(f) The recipient’s property manage-
ment standards for equipment acquired 
with Federal funds and federally-owned 
equipment shall include all of the fol-
lowing. 

(1) Equipment records shall be main-
tained accurately and shall include the 
following information. 

(i) A description of the equipment. 
(ii) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi-
fication number. 

(iii) Source of the equipment, includ-
ing the award number. 

(iv) Whether title vests in the recipi-
ent or the Federal Government. 

(v) Acquisition date (or date re-
ceived, if the equipment was furnished 
by the Federal Government) and cost. 

(vi) Information from which one can 
calculate the percentage of Federal 
participation in the cost of the equip-
ment (not applicable to equipment fur-
nished by the Federal Government). 

(vii) Location and condition of the 
equipment and the date the informa-
tion was reported. 

(viii) Unit acquisition cost. 
(ix) Ultimate disposition data, in-

cluding date of disposal and sales price 
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates HUD for its share. 

(2) Equipment owned by the Federal 
Government shall be identified to indi-
cate Federal ownership. 

(3) A physical inventory of equipment 
shall be taken and the results rec-
onciled with the equipment records at 
least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and 
those shown in the accounting records 
shall be investigated to determine the 
causes of the difference. The recipient 
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the 
equipment. 

(4) A control system shall be in effect 
to insure adequate safeguards to pre-
vent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient shall promptly notify HUD. 

(5) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition. 

(6) Where the recipient is authorized 
or required to sell the equipment, prop-
er sales procedures shall be established 
which provide for competition to the 
extent practicable and result in the 
highest possible return. 

(g) When the recipient no longer 
needs the equipment, the equipment 
may be used for other activities in ac-
cordance with the following standards. 
For equipment with a current per unit 
fair market value of $5000 or more, the 
recipient may retain the equipment for 
other uses provided that compensation 
is made to HUD or its successor. The 
amount of compensation shall be com-
puted by applying the percentage of 
Federal participation in the cost of the 
original project or program to the cur-
rent fair market value of the equip-
ment. If the recipient has no need for 
the equipment, the recipient shall re-
quest disposition instructions from 
HUD. HUD shall determine whether the 
equipment can be used to meet HUD’s 
requirements. If no requirement exists 
within HUD, the availability of the 
equipment shall be reported to the 
General Services Administration by 
HUD to determine whether a require-
ment for the equipment exists in other 
Federal agencies. HUD shall issue in-
structions to the recipient no later 
than 120 calendar days after the recipi-
ent’s request and the following proce-
dures shall govern. 

(1) If so instructed or if disposition 
instructions are not issued within 120 
calendar days after the recipient’s re-
quest, the recipient shall sell the 
equipment and reimburse HUD an 
amount computed by applying to the 
sales proceeds the percentage of Fed-
eral participation in the cost of the 
original project or program. However, 
the recipient shall be permitted to de-
duct and retain from the Federal share 
$500 or ten percent of the proceeds, 
whichever is less, for the recipient’s 
selling and handling expenses. 

(2) If the recipient is instructed to 
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which 
is computed by applying the percent-
age of the recipient’s participation in 
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the cost of the original project or pro-
gram to the current fair market value 
of the equipment, plus any reasonable 
shipping or interim storage costs in-
curred. 

(3) If the recipient is instructed to 
otherwise dispose of the equipment, the 
recipient shall be reimbursed by HUD 
for such costs incurred in its disposi-
tion. 

(4) HUD may reserve the right to 
transfer the title to the Federal Gov-
ernment or to a third party named by 
the Federal Government when such 
third party is otherwise eligible under 
existing statutes. Such transfer shall 
be subject to the following standards. 

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in 
writing. 

(ii) HUD shall issue disposition in-
structions within 120 calendar days 
after receipt of a final inventory. The 
final inventory shall list all equipment 
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to 
issue disposition instructions within 
the 120 calendar day period, the recipi-
ent shall apply the standards of this 
section, as appropriate. 

(iii) When HUD exercises its right to 
take title, the equipment shall be sub-
ject to the provisions for federally- 
owned equipment. 

§ 84.35 Supplies and other expendable 
property. 

(a) Title to supplies and other ex-
pendable property shall vest in the re-
cipient upon acquisition. If there is a 
residual inventory of unused supplies 
exceeding $5000 in total aggregate 
value upon termination or completion 
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program, 
the recipient shall retain the supplies 
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of 
compensation shall be computed in the 
same manner as for equipment. 

(b) The recipient shall not use sup-
plies acquired with Federal funds to 
provide services to non-Federal outside 
organizations for a fee that is less than 
private companies charge for equiva-

lent services, unless specifically au-
thorized by Federal statute, as long as 
the Federal Government retains an in-
terest in the supplies. 

§ 84.36 Intangible property. 
(a) The recipient may copyright any 

work that is subject to copyright and 
was developed, or for which ownership 
was purchased, under an award. HUD 
reserves a royalty-free, nonexclusive 
and irrevocable right to reproduce, 
publish, or otherwise use the work for 
Federal purposes, and to authorize oth-
ers to do so. 

(b) Recipients are subject to applica-
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR part 401, 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants, 
Contracts and Cooperative Agree-
ments.’’ 

(c) HUD has the right to: 
(1) Obtain, reproduce, publish or oth-

erwise use the data first produced 
under an award; and 

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such 
data for HUD purposes. 

(d)(1) In addition, in response to a 
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under 
an award that were used by HUD in de-
veloping an agency action that has the 
force and effect of law, HUD shall re-
quest, and the recipient shall provide, 
within a reasonable time, the research 
data so that they can be made avail-
able to the public through the proce-
dures established under the FOIA. If 
HUD obtains the research data solely 
in response to a FOIA request, HUD 
may charge the requester a reasonable 
fee equaling the full incremental cost 
of obtaining the research data. This fee 
should reflect costs incurred by HUD, 
the recipient, and applicable subrecipi-
ents. This fee is in addition to any fees 
HUD may assess under the FOIA (5 
U.S.C. 552(a)(4)(A)). 

(2) The following definitions apply 
for purposes of this paragraph (d): 

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as 
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necessary to validate research findings, 
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded’’ material ex-
cludes physical objects (e.g., laboratory 
samples). Research data also do not in-
clude: 

(A) Trade secrets, commercial infor-
mation, materials necessary to be held 
confidential by a researcher until they 
are published, or similar information 
which is protected under law; and 

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a 
clearly unwarranted invasion of per-
sonal privacy, such as information that 
could be used to identify a particular 
person in a research study. 

(ii) Published is defined as either 
when: 

(A) Research findings are published 
in a peer-reviewed scientific or tech-
nical journal; or 

(B) HUD publicly and officially cites 
the research findings in support of an 
agency action that has the force and 
effect of law. 

(iii) Used by HUD in developing an 
agency action that has the force and ef-
fect of law is defined as when HUD pub-
licly and officially cites the research 
findings in support of an agency action 
that has the force and effect of law. 

(e) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose, and the re-
cipient shall not encumber the prop-
erty without approval of HUD. When no 
longer needed for the originally au-
thorized purpose, disposition of the in-
tangible property shall occur in accord-
ance with the provisions of § 84.34(g). 

[59 FR 47011, Sept. 13, 1994, as amended at 65 
FR 30499, May 11, 2000] 

§ 84.37 Property trust relationship. 
Real property, equipment, intangible 

property and debt instruments that are 
acquired or improved with Federal 
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries 
of the project or program under which 
the property was acquired or improved. 

HUD may require recipients to record 
liens or other appropriate notices of 
record to indicate that personal or real 
property has been acquired or improved 
with Federal funds and that use and 
disposition conditions apply to the 
property. 

PROCUREMENT STANDARDS 

§ 84.40 Purpose of procurement stand-
ards. 

Sections 84.41 through 84.48 set forth 
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable 
property, equipment, real property and 
other services with Federal funds. 
These standards are furnished to en-
sure that such materials and services 
are obtained in an effective manner 
and in compliance with the provisions 
of applicable Federal statutes and ex-
ecutive orders. No additional procure-
ment standards or requirements shall 
be imposed by HUD upon recipients, 
unless specifically required by Federal 
statute or executive order or approved 
by OMB. 

§ 84.41 Recipient responsibilities. 
The standards contained in this sec-

tion do not relieve the recipient of the 
contractual responsibilities arising 
under its contract(s). The recipient is 
the responsible authority, without re-
course to HUD, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising 
out of procurements entered into in 
support of an award or other agree-
ment. This includes disputes, claims, 
protests of award, source evaluation or 
other matters of a contractual nature. 
Matters concerning violation of statute 
are to be referred to such Federal, 
State or local authority as may have 
proper jurisdiction. 

§ 84.42 Codes of conduct. 
The recipient shall maintain written 

standards of conduct governing the 
performance of its employees engaged 
in the award and administration of 
contracts. No employee, officer, or 
agent shall participate in the selection, 
award, or administration of a contract 
supported by Federal funds if a real or 
apparent conflict of interest would be 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00480 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



471 

Office of the Secretary, HUD § 84.44 

involved. Such a conflict would arise 
when the employee, officer, or agent, 
any member of his or her immediate 
family, his or her partner, or an orga-
nization which employs or is about to 
employ any of the parties indicated 
herein, has a financial or other interest 
in the firm selected for an award. The 
officers, employees, and agents of the 
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of 
monetary value from contractors, or 
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is 
not substantial or the gift is an unso-
licited item of nominal value. The 
standards of conduct shall provide for 
disciplinary actions to be applied for 
violations of such standards by offi-
cers, employees, or agents of the re-
cipient. 

§ 84.43 Competition. 
All procurement transactions shall 

be conducted in a manner to provide, 
to the maximum extent practical, open 
and free competition. The recipient 
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that 
may restrict or eliminate competition 
or otherwise restrain trade. In order to 
ensure objective contractor perform-
ance and eliminate unfair competitive 
advantage, contractors that develop or 
draft specifications, requirements, 
statements of work, invitations for 
bids and/or requests for proposals shall 
be excluded from competing for such 
procurements. Awards shall be made to 
the bidder or offeror whose bid or offer 
is responsive to the solicitation and is 
most advantageous to the recipient, 
price, quality and other factors consid-
ered. The other factors shall include 
the bidder’s or offeror’s compliance 
with Section 3 of the Housing and 
Urban Development Act of 1968 (12 
U.S.C. 1701u), hereafter referred to as 
‘‘Section 3.’’ Section 3 provides that, to 
the greatest extent feasible, and con-
sistent with existing Federal, State, 
and local laws, and regulations, eco-
nomic opportunities generated by cer-
tain HUD financial assistance shall be 
directed to low- and very low-income 
persons. Solicitations shall clearly set 
forth all requirements that the bidder 

or offeror shall fulfill in order for the 
bid or offer to be evaluated by the re-
cipient. Any and all bids or offers may 
be rejected when it is in the recipient’s 
interest to do so. 

§ 84.44 Procurement procedures. 

(a) All recipients shall establish writ-
ten procurement procedures. These 
procedures shall provide for, at a min-
imum, that paragraphs (a)(1), (a)(2) and 
(a)(3) of this section apply. 

(1) Recipients avoid purchasing un-
necessary items. 

(2) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the Federal Government. 

(3) Solicitations for goods and serv-
ices provide for all of the following. 

(i) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro-
cured. In competitive procurements, 
such a description shall not contain 
features which unduly restrict com-
petition. 

(ii) Requirements which the bidder/ 
offeror must fulfill and all other fac-
tors to be used in evaluating bids or 
proposals. 

(iii) A description, whenever prac-
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(iv) The specific features of ‘‘brand 
name or equal’’ descriptions that bid-
ders are required to meet when such 
items are included in the solicitation. 

(v) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(vi) Preference, to the extent prac-
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi-
ronment and are energy efficient. 

(b) Positive efforts shall be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos-
sible. Recipients of Federal awards 
shall take all of the following steps to 
further this goal. 
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(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest 
extent practicable. 

(2) Make information on forthcoming 
opportunities available and arrange 
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business 
enterprises. 

(3) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(4) Encourage contracting with con-
sortiums of small businesses, minority- 
owned firms and women’s business en-
terprises when a contract is too large 
for one of these firms to handle individ-
ually. 

(5) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor-
ity Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(c) The type of procuring instruments 
used (e.g., fixed price contracts, cost 
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be 
determined by the recipient but shall 
be appropriate for the particular pro-
curement and for promoting the best 
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of- 
cost’’ or ‘‘percentage of construction 
cost’’ methods of contracting shall not 
be used. 

(d) Contracts shall be made only with 
responsible contractors who possess 
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity; com-
pliance with public policy, including, 
where applicable, Section 3 of the 
Housing and Urban Development Act of 
1968 (12 U.S.C. 1701u); record of past 
performance; and financial and tech-
nical resources or accessibility to other 
necessary resources. In certain cir-
cumstances, contracts with certain 
parties are restricted by implementa-

tion of Executive Orders 12549 and 
12689, ‘‘Debarment and Suspension,’’ at 
2 CFR part 2424. 

(e) Recipients shall, on request, make 
available for the Federal awarding 
agency, pre-award review and procure-
ment documents, such as requests for 
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any 
of the following conditions apply. 

(1) A recipient’s procurement proce-
dures or operation fails to comply with 
the procurement standards in HUD’s 
implementation of Circular A–110. 

(2) The procurement is expected to 
exceed $100,000 or the small purchase 
threshold fixed at 41 U.S.C. 403 (11), 
whichever is greater, and is to be 
awarded without competition or only 
one bid or offer is received in response 
to a solicitation. 

(3) The procurement, which is ex-
pected to exceed the small purchase 
threshold, specifies a ‘‘brand name’’ 
product. 

(4) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure-
ment. 

(5) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
threshold. 

[59 FR 47011, Sept. 13, 1994, as amended at 72 
FR 73492, Dec. 27, 2007] 

§ 84.45 Cost and price analysis. 
Some form of cost or price analysis 

shall be made and documented in the 
procurement files in connection with 
every procurement action. Price anal-
ysis may be accomplished in various 
ways, including the comparison of 
price quotations submitted, market 
prices and similar indicia, together 
with discounts. Cost analysis is the re-
view and evaluation of each element of 
cost to determine reasonableness, 
allocability and allowability. 

§ 84.46 Procurement records. 
Procurement records and files for 

purchases in excess of the small pur-
chase threshold shall include the fol-
lowing at a minimum: 

(a) Basis for contractor selection; 
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(b) Justification for lack of competi-
tion when competitive bids or offers 
are not obtained; and 

(c) Basis for award cost or price. 

§ 84.47 Contract administration. 
A system for contract administration 

shall be maintained to ensure con-
tractor conformance with the terms, 
conditions and specifications of the 
contract and to ensure adequate and 
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met 
the terms, conditions and specifica-
tions of the contract. 

§ 84.48 Contract provisions. 
The recipient shall include, in addi-

tion to provisions to define a sound and 
complete agreement, the following pro-
visions in all contracts. The following 
provisions shall also be applied to sub-
contracts. 

(a) Contracts in excess of the small 
purchase threshold shall contain con-
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro-
priate. 

(b) All contracts in excess of the 
small purchase threshold shall contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may 
be terminated for default as well as 
conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(c) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
shall provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub-
contracts exceeding $100,000, HUD may 
accept the bonding policy and require-
ments of the recipient, provided HUD 

has made a determination that the 
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum 
requirements shall be as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
bid as assurance that the bidder shall, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the 
contract price. A ‘‘performance bond’’ 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the con-
tract price. A ‘‘payment bond’’ is one 
executed in connection with a contract 
to assure payment as required by stat-
ute of all persons supplying labor and 
material in the execution of the work 
provided for in the contract. 

(4) Where bonds are required in the 
situations described herein, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part 
223, ‘‘Surety Companies Doing Business 
with the United States.’’ 

(d) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients shall 
include a provision to the effect that 
the recipient, HUD, the Comptroller 
General of the United States, or any of 
their duly authorized representatives, 
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to 
a specific program for the purpose of 
making audits, examinations, excerpts 
and transcriptions. 

(e) All contracts, including small 
purchases, awarded by recipients and 
their contractors shall contain the pro-
curement provisions of Appendix A to 
this rule, as applicable. 
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REPORTS AND RECORDS 

§ 84.50 Purpose of reports and records. 

Sections 84.51 through 84.53 set forth 
the procedures for monitoring and re-
porting on the recipient’s financial and 
program performance and the nec-
essary standard reporting forms. They 
also set forth record retention require-
ments. 

§ 84.51 Monitoring and reporting pro-
gram performance. 

(a) Recipients are responsible for 
managing and monitoring each project, 
program, subaward, function or activ-
ity supported by the award. Recipients 
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in § 84.26. 

(b) HUD shall prescribe the frequency 
with which the performance reports 
shall be submitted. Except as provided 
in § 84.51(f), performance reports shall 
not be required more frequently than 
quarterly or less frequently than annu-
ally. Annual reports shall be due 90 cal-
endar days after the grant year; quar-
terly or semi-annual reports shall be 
due 30 days after the reporting period. 
HUD may require annual reports before 
the anniversary dates of multiple year 
awards in lieu of these requirements. 
The final performance reports are due 
90 calendar days after the expiration or 
termination of the award. 

(c) If inappropriate, a final technical 
or performance report shall not be re-
quired after completion of the project. 

(d) When required, performance re-
ports shall generally contain, for each 
award, brief information on each of the 
following: 

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com-
putation of unit costs. 

(2) Reasons why established goals 
were not met, if appropriate. 

(3) Other pertinent information in-
cluding, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(e) Recipients shall not be required to 
submit more than the original and two 
copies of performance reports. 

(f) Recipients shall immediately no-
tify HUD of developments that have a 
significant impact on the award-sup-
ported activities. Also, notification 
shall be given in the case of problems, 
delays, or adverse conditions which 
materially impair the ability to meet 
the objectives of the award. This notifi-
cation shall include a statement of the 
action taken or contemplated, and any 
assistance needed to resolve the situa-
tion. 

(g) HUD may make site visits, as 
needed. 

(h) HUD shall comply with clearance 
requirements of 5 CFR part 1320 when 
requesting performance data from re-
cipients. 

§ 84.52 Financial reporting. 
(a) The Federal financial report 

(FFR), or such other form as may be 
approved by OMB, is authorized for ob-
taining financial information from re-
cipients. The applicability of the FFR 
form shall be determined by the appro-
priate HUD program, and the grantee 
will be notified of any program require-
ments in reference to the FFR upon re-
ceipt of the award. A HUD program 
may, where appropriate, waive the use 
of the FFR for its grantees and require 
an alternative reporting system. 

(b) HUD shall prescribe whether the 
FFR shall be on a cash or accrual 
basis. If HUD requires accrual informa-
tion and the recipient’s accounting 
records are not normally kept on the 
accrual basis, the recipient shall not be 
required to convert its accounting sys-
tem, but shall develop such accrual in-
formation through best estimates 
based on an analysis of the documenta-
tion on hand. 

(c) HUD shall determine the fre-
quency of the FFR for each project or 
program, considering the size and com-
plexity of the particular project or pro-
gram. However, the report shall not be 
required more frequently than quar-
terly or less frequently than annually. 
The reporting period end dates shall be 
March 31, June 30, September 30 or De-
cember 31. A final FFR shall be re-
quired at the completion of the award 
agreement and shall use the end date of 
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the project or grant period as the re-
porting end date. 

(d) HUD requires recipients to submit 
the FFR no later than 30 days after the 
end of each specified reporting period 
for quarterly and semi-annual reports, 
and 90 calendar days for annual re-
ports. Final reports shall be submitted 
no later than 90 days after the project 
or grant period end date. Extensions of 
reporting due dates may be approved 
by HUD upon request of the recipient. 
HUD may require awardees to submit 
the FFR electronically. Electronic sub-
mission may be waived for cause in ac-
cordance with HUD’s waiver policy in 
§ 5.110 of this title. 

(e)(1) When funds are advanced to re-
cipients HUD shall use the FFR to 
monitor cash advanced to recipients 
and to obtain disbursement informa-
tion for each agreement with the re-
cipients. HUD may require forecasts of 
Federal cash requirements in the ‘‘Re-
marks’’ section of the FFR and may re-
quire recipients to report in the ‘‘Re-
marks’’ section the amount of cash ad-
vances received and retained in excess 
of three days and any interest earned 
on such cash advances. Recipients shall 
provide short narrative explanations of 
actions taken to reduce early 
drawdowns and excess balances. 

(2) Recipients shall be required to 
submit not more than the original and 
two copies of the FFR or submit the re-
port electronically. HUD may require a 
quarterly report from recipients re-
ceiving advances totaling $1 million or 
more per year. 

(f) When HUD needs additional infor-
mation or more frequent reports, the 
following shall be observed. 

(1) When additional information is 
needed to comply with legislative re-
quirements or governmentwide re-
quirements, HUD shall issue instruc-
tions to require recipients to submit 
such information under the ‘‘Remarks’’ 
section of the reports or other means. 

(2) When HUD determines that a re-
cipient’s accounting system does not 
meet the standards in § 84.21, additional 
pertinent information to further mon-
itor awards may be obtained by written 
notice to the recipient until such time 
as the system is brought up to stand-
ard. HUD, in obtaining this informa-

tion, shall comply with report clear-
ance requirements of 5 CFR part 1320. 

(3) HUD may elect to accept the iden-
tical information from the recipients 
through a system to system data inter-
face as determined by HUD. 

[75 FR 41089, July 15, 2010] 

§ 84.53 Retention and access require-
ments for records. 

(a) This section sets forth require-
ments for record retention and access 
to records for awards to recipients. 
HUD shall not impose any other record 
retention or access requirements upon 
recipients. 

(b) Financial records, supporting doc-
uments, statistical records, and all 
other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD. The 
only exceptions are the following. 

(1) If any litigation, claim, or audit is 
started before the expiration of the 3- 
year period, the records shall be re-
tained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 

(2) Records for real property and 
equipment acquired with Federal funds 
shall be retained for 3 years after final 
disposition. 

(3) When records are transferred to or 
maintained by HUD, the 3-year reten-
tion requirement is not applicable to 
the recipient. 

(4) Indirect cost rate proposals, cost 
allocation plans, etc. as specified in 
§ 84.53(g). 

(c) Copies of original records may be 
substituted for the original records if 
authorized by HUD. 

(d) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the 
records possess long term retention 
value. However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any 
records that are continuously needed 
for joint use. 

(e) HUD, the Inspector General, 
Comptroller General of the United 
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States, or any of their duly authorized 
representatives, have the right of time-
ly and unrestricted access to any 
books, documents, papers, or other 
records of recipients that are pertinent 
to the awards, in order to make audits, 
examinations, excerpts, transcripts and 
copies of such documents. This right 
also includes timely and reasonable ac-
cess to a recipient’s personnel for the 
purpose of interview and discussion re-
lated to such documents. The rights of 
access in this paragraph (e) are not 
limited to the required retention pe-
riod, but shall last as long as records 
are retained. 

(f) Unless required by statute, HUD 
shall not place restrictions on recipi-
ents that limit public access to the 
records of recipients that are pertinent 
to an award, except when HUD can 
demonstrate that such records shall be 
kept confidential and would have been 
exempted from disclosure pursuant to 
the Freedom of Information Act (5 
U.S.C. 552) if the records had belonged 
to HUD. 

(g) Indirect cost rate proposals, cost al-
location plans, etc. Paragraphs (g)(1) and 
(g)(2) of this section apply to the fol-
lowing types of documents, and their 
supporting records—indirect cost rate 
computations or proposals, cost alloca-
tion plans, and any similar accounting 
computations of the rate at which a 
particular group of costs is chargeable 
(such as computer usage chargeback 
rates or composite fringe benefit 
rates). 

(1) If submitted for negotiation. If the 
recipient submits to HUD or the sub-
recipient submits to the recipient the 
proposal, plan, or other computation to 
form the basis for negotiation of the 
rate, then the 3-year retention period 
for its supporting records starts on the 
date of such submission. 

(2) If not submitted for negotiation. If 
the recipient is not required to submit 
to HUD or the subrecipient is not re-
quired to submit to the recipient the 
proposal, plan, or other computation 
for negotiation purposes, then the 3- 
year retention period for the proposal, 
plan, or other computation and its sup-
porting records starts at the end of the 
fiscal year (or other accounting period) 
covered by the proposal, plan, or other 
computation. 

TERMINATION AND ENFORCEMENT 

§ 84.60 Purpose of termination and en-
forcement. 

Sections 84.61 and 84.62 set forth uni-
form suspension, termination and en-
forcement procedures. 

§ 84.61 Termination. 

(a) Awards may be terminated in 
whole or in part only if paragraphs 
(a)(1), (a)(2) or (a)(3) of this section 
apply. 

(1) By HUD, if a recipient materially 
fails to comply with the terms and con-
ditions of an award. 

(2) By HUD with the consent of the 
recipient, in which case the two parties 
shall agree upon the termination con-
ditions, including the effective date 
and, in the case of partial termination, 
the portion to be terminated. 

(3) By the recipient upon sending to 
HUD written notification setting forth 
the reasons for such termination, the 
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines 
in the case of partial termination that 
the reduced or modified portion of the 
grant will not accomplish the purposes 
for which the grant was made, it may 
terminate the grant in its entirety 
under either paragraphs (a)(1) or (a)(2) 
of this section. 

(b) If costs are allowed under an 
award, the responsibilities of the re-
cipient referred to in § 84.71(a), includ-
ing those for property management as 
applicable, shall be considered in the 
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate. 

§ 84.62 Enforcement. 

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with 
the terms and conditions of an award, 
whether stated in a Federal statute, 
regulation, assurance, application, or 
notice of award, HUD may, in addition 
to imposing any of the special condi-
tions outlined in § 84.14, take one or 
more of the following actions, as appro-
priate in the circumstances. 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00486 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



477 

Office of the Secretary, HUD § 84.72 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe 
enforcement action by HUD. 

(2) Disallow (that is, deny both use of 
funds and any applicable matching 
credit for) all or part of the cost of the 
activity or action not in compliance. 

(3) Wholly or partly suspend or ter-
minate the current award. 

(4) Withhold further awards for the 
project or program. 

(5) Take other remedies that may be 
legally available. 

(b) Hearings and appeals. In taking an 
enforcement action, HUD shall provide 
the recipient an opportunity for hear-
ing, appeal, or other administrative 
proceeding to which the recipient is en-
titled under any statute or regulation 
applicable to the action involved. 

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting 
from obligations incurred by the re-
cipient during a suspension or after 
termination of an award are not allow-
able unless HUD expressly authorizes 
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after 
termination which are necessary and 
not reasonably avoidable are allowable 
if paragraphs (c)(1) and (c)(2) of this 
section apply. 

(1) The costs result from obligations 
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. 

(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to debarment and sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
HUD’s regulations at 2 CFR part 2424 
(see § 84.13). 

[59 FR 47011, Sept. 13, 1994, as amended at 72 
FR 73492, Dec. 27, 2007] 

Subpart D—After-the-Award 
Requirements 

§ 84.70 Purpose. 
Sections 84.71 through 84.73 contain 

closeout procedures and other proce-
dures for subsequent disallowances and 
adjustments. 

§ 84.71 Closeout procedures. 
(a) Recipients shall submit, within 90 

calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports as required 
by the terms and conditions of the 
award. HUD may approve extensions 
when requested by the recipient. 

(b) Unless HUD authorizes an exten-
sion, a recipient shall liquidate all ob-
ligations incurred under the award not 
later than 90 calendar days after the 
funding period or the date of comple-
tion as specified in the terms and con-
ditions of the award or in HUD instruc-
tions. 

(c) HUD shall make prompt payments 
to a recipient for allowable reimburs-
able costs under the award being closed 
out. 

(d) The recipient shall promptly re-
fund any balances of unobligated cash 
that HUD has advanced or paid and 
that is not authorized to be retained by 
the recipient for use in other projects. 
OMB Circular A-129 governs unreturned 
amounts that become delinquent debts. 

(e) When authorized by the terms and 
conditions of the award, HUD shall 
make a settlement for any upward or 
downward adjustments to the Federal 
share of costs after closeout reports are 
received. 

(f) The recipient shall account for 
any real and personal property ac-
quired with Federal funds or received 
from the Federal Government in ac-
cordance with §§ 84.31 through 84.37. 

(g) In the event a final audit has not 
been performed prior to the closeout of 
an award, HUD shall retain the right to 
recover an appropriate amount after 
fully considering the recommendations 
on disallowed costs resulting from the 
final audit. 

§ 84.72 Subsequent adjustments and 
continuing responsibilities. 

(a) The closeout of an award does not 
affect any of the following. 
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(1) The right of HUD to disallow costs 
and recover funds on the basis of a 
later audit or other review. 

(2) The obligation of the recipient to 
return any funds due as a result of 
later refunds, corrections, or other 
transactions. 

(3) Audit requirements in § 84.26. 
(4) Property management require-

ments in §§ 84.31 through 84.37. 
(5) Records retention as required in 

§ 84.53. 
(b) After closeout of an award, a rela-

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of HUD and the 
recipient, provided the responsibilities 
of the recipient referred to in § 84.73(a), 
including those for property manage-
ment as applicable, are considered and 
provisions made for continuing respon-
sibilities of the recipient, as appro-
priate. 

§ 84.73 Collection of amounts due. 
(a) Any funds paid to a recipient in 

excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of 
the award constitute a debt to the Fed-
eral Government. If not paid within a 
reasonable period after the demand for 
payment, HUD may reduce the debt by 
paragraphs (a)(1), (a)(2) or (a)(3) of this 
section. 

(1) Making an administrative offset 
against other requests for reimburse-
ments. 

(2) Withholding advance payments 
otherwise due to the recipient. 

(3) Taking other action permitted by 
statute. 

(b) Except as otherwise provided by 
law, HUD shall charge interest on an 
overdue debt in accordance with 4 CFR 
Chapter II, ‘‘Federal Claims Collection 
Standards.’’ 

Subpart E—Use of Lump Sum 
Grants 

§ 84.80 Conditions for use of Lump 
Sum (fixed price or fixed amount) 
grants. 

(a) Heads of awarding activities 
(HAAs) shall determine and publish the 
funding arrangement for award pro-
grams having a published program reg-
ulation or Notice of Funding Avail-

ability. For other awards, discretion 
may be provided to Grant Officers to 
determine the funding arrangement on 
a transaction basis. In such cases, 
Grant Officers shall document the basis 
for selection of the funding arrange-
ment in the negotiation record. Appro-
priate consideration to fixed amount 
(lump sum) awards shall be made if one 
or more of the following conditions are 
present: 

(1) The HUD funding amount is defi-
nitely less than the total actual cost of 
the project. 

(2) The HUD funding amount does not 
exceed $100,000 or the small purchase 
threshold fixed at 41 U.S.C. 403 (11), 
whichever is greater. 

(3) The project scope is very specific 
and adequate cost, historical, or unit 
pricing data is available to establish a 
fixed amount award with assurance 
that the recipient will realize no incre-
ment above actual cost. 

(b) [Reserved] 

§ 84.81 Definition. 

(a) A lump sum award is an award for 
a predetermined amount, as set forth 
in the grant agreement, which amount 
does not vary with the amount of the 
recipient’s actual incurred costs. Under 
this type of award, HUD does not pay 
the recipient for its incurred costs but 
rather for completing certain defined 
events in the work or achievement of 
some other well-defined milestone. 
Some of the ways in which the grant 
amount may be paid are, but are not 
limited to: 

(1) In several partial payments, the 
amount of each agreed upon in ad-
vance, and the ‘‘milestone’’ or event 
triggering the payment also agreed 
upon in advance, and set forth in the 
grant; 

(2) On a unit price basis, for a defined 
unit or units (such as a housing coun-
seling unit), at a defined price or 
prices, agreed to in advance of perform-
ance of the grant and set forth in the 
grant; or, 

(3) In one payment at grant comple-
tion. 

(b) The key distinction between a 
lump sum and a cost reimbursement 
grant is the lack of a direct relation-
ship between the costs incurred by the 
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recipient and the amount paid by HUD 
in the lump sum arrangement. 

§ 84.82 Provisions applicable only to 
lump sum grants. 

In addition to the provisions of this 
subpart E, subparts A and B of this 
part apply to lump sum grants. 

(a) Financial and program manage-
ment. Paragraphs (b) through (e) of this 
section prescribe standards for finan-
cial management systems, methods for 
making payments, budget revision ap-
provals, and making audits. 

(b) Standards for financial management 
systems. (1) Records that identify ade-
quately the source and application of 
funds for federally-sponsored activities 
are required. These records shall con-
tain information pertaining to Federal 
awards, authorizations, obligations, 
unobligated balances, assets, outlays, 
income and interest. 

(2) Effective control over and ac-
countability for all funds, property and 
other assets are required. Recipients 
shall adequately safeguard all such as-
sets and assure they are used solely for 
authorized purposes. 

(3) Comparison of outlays with budg-
et amounts for each award is required. 
Whenever appropriate, financial infor-
mation should be related to perform-
ance and unit cost data. 

(4) Where HUD guarantees or insures 
the repayment of money borrowed by 
the recipient, HUD, at its discretion, 
may require adequate bonding and in-
surance if the bonding and insurance 
requirements of the recipient are not 
deemed adequate to protect the inter-
est of the Federal Government. 

(5) HUD may require adequate fidel-
ity bond coverage where the recipient 
lacks sufficient coverage to protect the 
Federal Government’s interest. 

(6) Where bonds are required in the 
situations described above, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR 
part 223, ‘‘Surety Companies Doing 
Business with the United States.’’ 

(c) Payment. (1) The standard gov-
erning the use of banks and other insti-
tutions as depositories of funds ad-
vanced under awards is, HUD shall not 
require separate depository accounts 
for funds provided to a recipient or es-

tablish any eligibility requirements for 
depositories for funds provided to a re-
cipient. However, recipients must be 
able to account for the receipt, obliga-
tion and expenditure of funds. 

(2) Consistent with the national goal 
of expanding the opportunities for 
women-owned and minority-owned 
business enterprises, recipients shall be 
encouraged to use women-owned and 
minority-owned banks (a bank which is 
owned at least 50 percent by women or 
minority group members). 

(d) Revision of budget and program 
plans. (1) The budget plan is the finan-
cial expression of the project or pro-
gram as approved during the award 
process. It may include either the Fed-
eral and non-Federal share, or only the 
Federal share, depending upon HUD re-
quirements. It shall be related to per-
formance for program evaluation pur-
poses whenever appropriate. 

(2) Recipients are required to report 
deviations from program plans, and re-
quest prior approvals for budget and 
program plan revisions, in accordance 
with this section. 

(3) For nonconstruction awards, re-
cipients shall request prior approvals 
from HUD for one or more of the fol-
lowing program or budget related rea-
sons. 

(i) Change in the scope or the objec-
tive of the project or program (even if 
there is no associated budget revision 
requiring prior written approval). 

(ii) The need for additional Federal 
funding. 

(iii) Unless described in the applica-
tion and funded in the approved 
awards, the subaward, transfer or con-
tracting out of any work under an 
award. This provision does not apply to 
the purchase of supplies, material, 
equipment or general support services. 

(4) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB. 

(5) Except for requirements listed in 
paragraphs (d)(3)(i) and (d)(3)(ii) of this 
section, HUD is authorized, at its op-
tion, to waive cost-related and admin-
istrative prior written approvals re-
quired by Circular A–110 and OMB Cir-
culars A–21 and A–122. Such waivers 
may include authorizing recipients to 
do any one or more of the following. 
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(i) Initiate a one-time extension of 
the expiration date of the award of up 
to 12 months unless one or more of the 
following conditions apply. For one- 
time extensions, the recipient must no-
tify HUD in writing with the sup-
porting reasons and revised expiration 
date at least 10 days before the expira-
tion date specified in the award. This 
action may be taken unless: 

(A) The terms and conditions of 
award prohibit the extension. 

(B) The extension requires additional 
Federal funds. 

(C) The extension involves any 
change in the approved objectives or 
scope of the project. 

(6) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from HUD for budget 
revisions whenever paragraphs (d)(6)(i) 
or (d)(6)(ii) of this section apply. 

(i) The revision results from changes 
in the scope or the objective of the 
project or program. 

(ii) The need arises for additional 
Federal funds to complete the project. 

(7) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved by OMB. 

(8) When HUD makes an award that 
provides support for both construction 
and nonconstruction work, HUD may 
require the recipient to request prior 
approval from HUD before making any 
fund or budget transfers between the 
two types of work supported. 

(e) Non-Federal audits. (1) Recipients 
and subrecipients that are institutions 
of higher education or other non-profit 
organizations (including hospitals) 
shall be subject to the audit require-
ments contained in the Single Audit 
Act Amendments of 1996 (31 U.S.C. 7501– 
7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(i) Non-profit organizations subject 
to regulations in the part 200 and part 
800 series of this title which receive 
awards subject to part 84 shall comply 
with the audit requirements of revised 
OMB Circular A–133, ‘‘Audits of States, 
Local Governments, and Non-Profit Or-
ganizations.’’ For HUD programs, a 
non-profit organization is the mort-
gagor or owner (as these terms are de-
fined in the regulations in the part 200 

and part 800 series) and not a related or 
affiliated organization or entity. 

(ii) [Reserved] 
(2) State and local governments shall 

be subject to the audit requirements 
contained in the Single Audit Act 
Amendments of 1996 (31 U.S.C. 7501– 
7507) and revised OMB Circular A–133, 
‘‘Audits of States, Local Governments, 
and Non-Profit Organizations.’’ 

(3) For-profit hospitals not covered 
by the audit provisions of revised OMB 
Circular A–133 shall be subject to the 
audit requirements of the Federal 
awarding agencies. 

(4) Commercial organizations shall be 
subject to the audit requirements of 
HUD or the prime recipient as incor-
porated into the award document. 

[59 FR 47011, Sept. 13, 1994, as amended at 62 
FR 61617, Nov. 18, 1997; 75 FR 41090, July 15, 
2010] 

§ 84.83 Property standards. 
(a) Purpose of property standards. 

Paragraphs (b) through (g) of this sec-
tion set forth uniform standards gov-
erning management and disposition of 
property furnished by the Federal Gov-
ernment whose cost was charged to a 
project supported by a Federal award. 
HUD shall require recipients to observe 
these standards under awards and shall 
not impose additional requirements, 
unless specifically required by Federal 
statute. The recipient may use its own 
property management standards and 
procedures provided it observes the 
provisions of paragraphs (b) through (g) 
of this section. 

(b) Insurance coverage. Recipients 
shall, at a minimum, provide the equiv-
alent insurance coverage for real prop-
erty and equipment acquired with Fed-
eral funds as provided to property 
owned by the recipient. Federally- 
owned property need not be insured un-
less required by the terms and condi-
tions of the award. 

(c) Real property. HUD prescribes the 
following requirements for recipients 
concerning the use and disposition of 
real property acquired in whole or in 
part under awards: 

(1) Title to real property shall vest in 
the recipient subject to the condition 
that the recipient shall use the real 
property for the authorized purpose of 
the project as long as it is needed and 
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shall not encumber the property with-
out approval of HUD. 

(2) The recipient shall obtain written 
approval by HUD for the use of real 
property in other federally-sponsored 
projects when the recipient determines 
that the property is no longer needed 
for the purpose of the original project. 
Use in other projects shall be limited 
to those under federally-sponsored 
projects (i.e., awards) or programs that 
have purposes consistent with those 
authorized for support by HUD. 

(d) Federally-owned and exempt prop-
erty—(1) Federally-owned property—(i) 
Title to federally-owned property remains 
vested in the Federal Government. Recipi-
ents shall submit annually an inven-
tory listing of federally-owned prop-
erty in their custody to HUD. Upon 
completion of the award or when the 
property is no longer needed, the re-
cipient shall report the property to 
HUD for further HUD utilization. 

(ii) If HUD has no further need for 
the property, it shall be declared excess 
and reported to the General Services 
Administration, unless HUD has statu-
tory authority to dispose of the prop-
erty by alternative methods (e.g., the 
authority provided by the Federal 
Technology Transfer Act (15 U.S.C. 3710 
(I)) to donate research equipment to 
educational and non-profit organiza-
tions in accordance with E.O. 12821, 
‘‘Improving Mathematics and Science 
Education in Support of the National 
Education Goals.’’) Appropriate in-
structions shall be issued to the recipi-
ent by HUD. 

(2) Exempt property. When statutory 
authority exists, HUD has the option 
to vest title to property acquired with 
Federal funds in the recipient without 
further obligation to the Federal Gov-
ernment and under conditions HUD 
considers appropriate. Such property is 
‘‘exempt property.’’ Should HUD not 
establish conditions, title to exempt 
property upon acquisition shall vest in 
the recipient without further obliga-
tion to the Federal Government. 

(e) Equipment. (1) Title to equipment 
acquired by a recipient with Federal 
funds shall vest in the recipient, sub-
ject to conditions of this section. 

(2) The recipient shall use the equip-
ment in the project or program for 
which it was acquired as long as need-

ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the 
equipment without approval of HUD. 
When the equipment is no longer need-
ed for the original project or program, 
the recipient shall use the equipment 
in connection with its other federally- 
sponsored activities, in the following 
order of priority: 

(i) Activities sponsored by HUD 
which funded the original project; then 

(ii) Activities sponsored by other 
Federal awarding agencies. 

(3) During the time that equipment is 
used on the project or program for 
which it was acquired, the recipient 
shall make it available for use on other 
projects or programs if such other use 
will not interfere with the work on the 
project or program for which the equip-
ment was originally acquired. First 
preference for such other use shall be 
given to other projects or programs 
sponsored by HUD that financed the 
equipment; second preference shall be 
given to projects or programs spon-
sored by other Federal awarding agen-
cies. If the equipment is owned by the 
Federal Government, use on other ac-
tivities not sponsored by the Federal 
Government shall be permissible if au-
thorized by HUD. 

(4) The recipient’s property manage-
ment standards for equipment acquired 
with Federal funds and federally-owned 
equipment shall include all of the fol-
lowing. 

(i) Equipment records shall be main-
tained accurately and shall include the 
following information. 

(A) A description of the equipment. 
(B) Manufacturer’s serial number, 

model number, Federal stock number, 
national stock number, or other identi-
fication number. 

(C) Source of the equipment, includ-
ing the award number. 

(D) Whether title vests in the recipi-
ent or the Federal Government. 

(E) Acquisition date (or date re-
ceived, if the equipment was furnished 
by the Federal Government) and cost. 

(F) Location and condition of the 
equipment and the date the informa-
tion was reported. 

(ii) Equipment owned by the Federal 
Government shall be identified to indi-
cate Federal ownership. 
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(iii) A physical inventory of equip-
ment shall be taken and the results 
reconciled with the equipment records 
at least once every two years. Any dif-
ferences between quantities deter-
mined by the physical inspection and 
those shown in the accounting records 
shall be investigated to determine the 
causes of the difference. The recipient 
shall, in connection with the inven-
tory, verify the existence, current uti-
lization, and continued need for the 
equipment. 

(iv) A control system shall be in ef-
fect to insure adequate safeguards to 
prevent loss, damage, or theft of the 
equipment. Any loss, damage, or theft 
of equipment shall be investigated and 
fully documented; if the equipment was 
owned by the Federal Government, the 
recipient shall promptly notify HUD. 

(v) Adequate maintenance procedures 
shall be implemented to keep the 
equipment in good condition. 

(5) HUD may reserve the right to 
transfer the title to the Federal Gov-
ernment or to a third party named by 
the Federal Government when such 
third party is otherwise eligible under 
existing statutes. Such transfer shall 
be subject to the following standards. 

(i) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in 
writing. 

(ii) HUD shall issue disposition in-
structions within 120 calendar days 
after receipt of a final inventory. The 
final inventory shall list all equipment 
acquired with grant funds and feder-
ally-owned equipment. If HUD fails to 
issue disposition instructions within 
the 120 calendar day period, the recipi-
ent shall apply the standards of this 
section, as appropriate. 

(iii) When HUD exercises its right to 
take title, the equipment shall be sub-
ject to the provisions for federally- 
owned equipment. 

(f) Intangible property. (1) The recipi-
ent may copyright any work that is 
subject to copyright and was devel-
oped, or for which ownership was pur-
chased, under an award. HUD reserves 
a royalty-free, nonexclusive and irrev-
ocable right to reproduce, publish, or 
otherwise use the work for Federal pur-
poses, and to authorize others to do so. 

(2) Recipients are subject to applica-
ble regulations governing patents and 
inventions, including government-wide 
regulations issued by the Department 
of Commerce at 37 CFR part 401, 
‘‘Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants, 
Contracts and Cooperative Agree-
ments.’’ 

(3) Unless waived by HUD, the Fed-
eral Government has the right to para-
graphs (f)(3)(i) and (f)(3)(ii) of this sec-
tion. 

(i) Obtain, reproduce, publish or oth-
erwise use the data first produced 
under an award. 

(ii) Authorize others to receive, re-
produce, publish, or otherwise use such 
data for Federal purposes. 

(4) Title to intangible property and 
debt instruments acquired under an 
award or subaward vests upon acquisi-
tion in the recipient. The recipient 
shall use that property for the origi-
nally-authorized purpose. 

(g) Property trust relationship. Real 
property, equipment, intangible prop-
erty and debt instruments that are ac-
quired or improved with Federal funds 
shall be held in trust by the recipient 
as trustee for the beneficiaries of the 
project or program under which the 
property was acquired or improved. 
HUD may require recipients to record 
liens or other appropriate notices of 
record to indicate that personal or real 
property has been acquired or improved 
with Federal funds and that use and 
disposition conditions apply to the 
property. 

§ 84.84 Procurement standards. 

(a) Purpose of procurement standards. 
Paragraphs (b) through (i) of this sec-
tion set forth standards for use by re-
cipients in establishing procedures for 
the procurement of supplies and other 
expendable property, equipment, real 
property and other services with Fed-
eral funds. These standards are fur-
nished to ensure that such materials 
and services are obtained in an effec-
tive manner and in compliance with 
the provisions of applicable Federal 
statutes and executive orders. No addi-
tional procurement standards or re-
quirements shall be imposed by HUD 
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upon recipients, unless specifically re-
quired by Federal statute or executive 
order or approved by OMB. 

(b) Recipient responsibilities. The 
standards contained in this section do 
not relieve the recipient of the con-
tractual responsibilities arising under 
its contract(s). The recipient is the re-
sponsible authority, without recourse 
to HUD, regarding the settlement and 
satisfaction of all contractual and ad-
ministrative issues arising out of pro-
curements entered into in support of 
an award or other agreement. This in-
cludes disputes, claims, protests of 
award, source evaluation or other mat-
ters of a contractual nature. Matters 
concerning violation of statute are to 
be referred to such Federal, State or 
local authority as may have proper ju-
risdiction. 

(c) Codes of conduct. The recipient 
shall maintain written standards of 
conduct governing the performance of 
its employees engaged in the award and 
administration of contracts. No em-
ployee, officer, or agent shall partici-
pate in the selection, award, or admin-
istration of a contract supported by 
Federal funds if a real or apparent con-
flict of interest would be involved. 
Such a conflict would arise when the 
employee, officer, or agent, any mem-
ber of his or her immediate family, his 
or her partner, or an organization 
which employs or is about to employ 
any of the parties indicated herein, has 
a financial or other interest in the firm 
selected for an award. The officers, em-
ployees, and agents of the recipient 
shall neither solicit nor accept gratu-
ities, favors, or anything of monetary 
value from contractors, or parties to 
subagreements. However, recipients 
may set standards for situations in 
which the financial interest is not sub-
stantial or the gift is an unsolicited 
item of nominal value. The standards 
of conduct shall provide for discipli-
nary actions to be applied for viola-
tions of such standards by officers, em-
ployees, or agents of the recipient. 

(d) Competition. All procurement 
transactions shall be conducted in a 
manner to provide, to the maximum 
extent practical, open and free com-
petition. The recipient shall be alert to 
organizational conflicts of interest as 
well as noncompetitive practices 

among contractors that may restrict 
or eliminate competition or otherwise 
restrain trade. In order to ensure objec-
tive contractor performance and elimi-
nate unfair competitive advantage, 
contractors that develop or draft speci-
fications, requirements, statements of 
work, invitations for bids and/or re-
quests for proposals shall be excluded 
from competing for such procurements. 
Awards shall be made to the bidder or 
offeror whose bid or offer is responsive 
to the solicitation and is most advan-
tageous to the recipient, price, quality 
and other factors considered. The other 
factors shall include the bidder’s or 
offeror’s compliance with Section 3 of 
the Housing and Urban Development 
Act of 1968 (12 U.S.C. 1701u), hereafter 
referred to as ‘‘Section 3.’’ Section 3 
provides that, to the greatest extent 
feasible, and consistent with existing 
Federal, State, and local laws, and reg-
ulations, economic opportunities gen-
erated by certain HUD financial assist-
ance shall be directed to low- and very 
low-income persons. Solicitations shall 
clearly set forth all requirements that 
the bidder or offeror shall fulfill in 
order for the bid or offer to be evalu-
ated by the recipient. Any and all bids 
or offers may be rejected when it is in 
the recipient’s interest to do so. 

(e) Procurement procedures. (1) All re-
cipients shall establish written pro-
curement procedures. These procedures 
shall provide for, at a minimum, that 
paragraphs (e)(1)(i), (e)(1)(ii) and 
(e)(1)(iii) of this section apply. 

(i) Recipients avoid purchasing un-
necessary items. 

(ii) Where appropriate, an analysis is 
made of lease and purchase alter-
natives to determine which would be 
the most economical and practical pro-
curement for the recipient. 

(iii) Solicitations for goods and serv-
ices provide for all of the following. 

(A) A clear and accurate description 
of the technical requirements for the 
material, product or service to be pro-
cured. In competitive procurements, 
such a description shall not contain 
features which unduly restrict com-
petition. 

(B) Requirements which the bidder/ 
offeror must fulfill and all other fac-
tors to be used in evaluating bids or 
proposals. 
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(C) A description, whenever prac-
ticable, of technical requirements in 
terms of functions to be performed or 
performance required, including the 
range of acceptable characteristics or 
minimum acceptable standards. 

(D) The specific features of ‘‘brand 
name or equal’’ descriptions that bid-
ders are required to meet when such 
items are included in the solicitation. 

(E) The acceptance, to the extent 
practicable and economically feasible, 
of products and services dimensioned in 
the metric system of measurement. 

(F) Preference, to the extent prac-
ticable and economically feasible, for 
products and services that conserve 
natural resources and protect the envi-
ronment and are energy efficient. 

(2) Positive efforts shall be made by 
recipients to utilize small businesses, 
minority-owned firms, and women’s 
business enterprises, whenever pos-
sible. Recipients of Federal awards 
shall take all of the following steps to 
further this goal. 

(i) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest 
extent practicable. 

(ii) Make information on forth-
coming opportunities available and ar-
range time frames for purchases and 
contracts to encourage and facilitate 
participation by small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises. 

(iii) Consider in the contract process 
whether firms competing for larger 
contracts intend to subcontract with 
small businesses, minority-owned 
firms, and women’s business enter-
prises. 

(iv) Encourage contracting with con-
sortiums of small businesses, minority- 
owned firms and women’s business en-
terprises when a contract is too large 
for one of these firms to handle individ-
ually. 

(v) Use the services and assistance, as 
appropriate, of such organizations as 
the Small Business Administration and 
the Department of Commerce’s Minor-
ity Business Development Agency in 
the solicitation and utilization of 
small businesses, minority-owned firms 
and women’s business enterprises. 

(3) The type of procuring instruments 
used (e.g., fixed price contracts, cost 

reimbursable contracts, purchase or-
ders, and incentive contracts) shall be 
determined by the recipient but shall 
be appropriate for the particular pro-
curement and for promoting the best 
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of- 
cost’’ or ‘‘percentage of construction 
cost’’ methods of contracting shall not 
be used. 

(4) Contracts shall be made only with 
responsible contractors who possess 
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement. 
Consideration shall be given to such 
matters as contractor integrity; com-
pliance with public policy, including, 
where applicable, Section 3 of the 
Housing and Urban Development Act of 
1968 (12 U.S.C. 1701u); record of past 
performance; and financial and tech-
nical resources or accessibility to other 
necessary resources. In certain cir-
cumstances, contracts with certain 
parties are restricted, as set forth at 2 
CFR part 2424. 

(5) Recipients shall, on request, make 
available for the Federal awarding 
agency, pre-award review and procure-
ment documents, such as requests for 
proposals or invitations for bids, inde-
pendent cost estimates, etc., when any 
of the following conditions apply. 

(i) A recipient’s procurement proce-
dures or operation fails to comply with 
the procurement standards in HUD’s 
implementation of Circular A–110. 

(ii) The procurement is expected to 
exceed $100,000 or the small purchase 
threshold fixed at 41 U.S.C. 403 (11), 
whichever is greater, and is to be 
awarded without competition or only 
one bid or offer is received in response 
to a solicitation. 

(iii) The procurement, which is ex-
pected to exceed the small purchase 
threshold, specifies a ‘‘brand name’’ 
product. 

(iv) The proposed award over the 
small purchase threshold is to be 
awarded to other than the apparent 
low bidder under a sealed bid procure-
ment. 

(v) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the amount of the small purchase 
threshold. 
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(f) Cost and price analysis. Some form 
of cost or price analysis shall be made 
and documented in the procurement 
files in connection with every procure-
ment action. Price analysis may be ac-
complished in various ways, including 
the comparison of price quotations sub-
mitted, market prices and similar indi-
cia, together with discounts. Cost anal-
ysis is the review and evaluation of 
each element of cost to determine rea-
sonableness, allocability and allow-
ability. 

(g) Procurement records. Procurement 
records and files for purchases in ex-
cess of the small purchase threshold 
shall include the following at a min-
imum: 

(1) Basis for contractor selection; 
(2) Justification for lack of competi-

tion when competitive bids or offers 
are not obtained; and 

(3) Basis for award cost or price. 
(h) Contract administration. A system 

for contract administration shall be 
maintained to ensure contractor con-
formance with the terms, conditions 
and specifications of the contract and 
to ensure adequate and timely follow 
up of all purchases. Recipients shall 
evaluate contractor performance and 
document, as appropriate, whether con-
tractors have met the terms, condi-
tions and specifications of the con-
tract. 

(i) Contract provisions. The recipient 
shall include, in addition to provisions 
to define a sound and complete agree-
ment, the following provisions in all 
contracts. The following provisions 
shall also be applied to subcontracts. 

(1) Contracts in excess of the small 
purchase threshold shall contain con-
tractual provisions or conditions that 
allow for administrative, contractual, 
or legal remedies in instances in which 
a contractor violates or breaches the 
contract terms, and provide for such 
remedial actions as may be appro-
priate. 

(2) All contracts in excess of the 
small purchase threshold shall contain 
suitable provisions for termination by 
the recipient, including the manner by 
which termination shall be effected 
and the basis for settlement. In addi-
tion, such contracts shall describe con-
ditions under which the contract may 
be terminated for default as well as 

conditions where the contract may be 
terminated because of circumstances 
beyond the control of the contractor. 

(3) Except as otherwise required by 
statute, an award that requires the 
contracting (or subcontracting) for 
construction or facility improvements 
shall provide for the recipient to follow 
its own requirements relating to bid 
guarantees, performance bonds, and 
payment bonds unless the construction 
contract or subcontract exceeds 
$100,000. For those contracts or sub-
contracts exceeding $100,000, HUD may 
accept the bonding policy and require-
ments of the recipient, provided HUD 
has made a determination that the 
Federal Government’s interest is ade-
quately protected. If such a determina-
tion has not been made, the minimum 
requirements shall be as follows: 

(i) A bid guarantee from each bidder 
equivalent to five percent of the bid 
price. The ‘‘bid guarantee’’ shall con-
sist of a firm commitment such as a 
bid bond, certified check, or other ne-
gotiable instrument accompanying a 
bid as assurance that the bidder shall, 
upon acceptance of his bid, execute 
such contractual documents as may be 
required within the time specified. 

(ii) A performance bond on the part 
of the contractor for 100 percent of the 
contract price. A ‘‘performance bond’’ 
is one executed in connection with a 
contract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(iii) A payment bond on the part of 
the contractor for 100 percent of the 
contract price. A ‘‘payment bond’’ is 
one executed in connection with a con-
tract to assure payment as required by 
statute of all persons supplying labor 
and material in the execution of the 
work provided for in the contract. 

(iv) Where bonds are required in the 
situations described herein, the bonds 
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties pursuant to 31 CFR part 
223, ‘‘Surety Companies Doing Business 
with the United States.’’ 

(4) All negotiated contracts (except 
those for less than the small purchase 
threshold) awarded by recipients shall 
include a provision to the effect that 
the recipient, HUD, the Comptroller 
General of the United States, or any of 
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their duly authorized representatives, 
shall have access to any books, docu-
ments, papers and records of the con-
tractor which are directly pertinent to 
a specific program for the purpose of 
making audits, examinations, excerpts 
and transcriptions. 

(5) All contracts, including small pur-
chases, awarded by recipients and their 
contractors shall contain the procure-
ment provisions of appendix A to this 
rule, as applicable. 

[59 FR 47011, Sept. 13, 1994, as amended at 72 
FR 73492, Dec. 27, 2007] 

§ 84.85 Reports and records. 

(a) Purpose of reports and records. 
Paragraphs (b) and (c) of this section 
set forth the procedures for monitoring 
and reporting on the recipient’s finan-
cial and program performance and the 
necessary standard reporting forms. 
They also set forth record retention re-
quirements. 

(b) Monitoring and reporting program 
performance. (1) Recipients are respon-
sible for managing and monitoring 
each project, program, subaward, func-
tion or activity supported by the 
award. Recipients shall monitor sub-
awards to ensure subrecipients have 
met the audit requirements as delin-
eated in § 84.82(e). 

(2) The Federal awarding agency 
shall prescribe the frequency with 
which the performance reports shall be 
submitted. Except as provided in para-
graph (b)(6) of this section, perform-
ance reports shall not be required more 
frequently than quarterly or less fre-
quently than annually. Annual reports 
shall be due 90 calendar days after the 
grant year; quarterly or semi-annual 
reports shall be due 30 days after the 
reporting period. The Federal awarding 
agency may require annual reports be-
fore the anniversary dates of multiple 
year awards in lieu of these require-
ments. The final performance reports 
are due 90 calendar days after the expi-
ration or termination of the award. 

(3) If inappropriate, a final technical 
or performance report shall not be re-
quired after completion of the project. 

(4) When required, performance re-
ports shall generally contain, for each 
award, brief information on each of the 
following: 

(i) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the 
findings of the investigator, or both. 
Whenever appropriate and the output 
of programs or projects can be readily 
quantified, such quantitative data 
should be related to cost data for com-
putation of unit costs. 

(ii) Reasons why established goals 
were not met, if appropriate. 

(5) Recipients shall not be required to 
submit more than the original and two 
copies of performance reports. 

(6) Recipients shall immediately no-
tify HUD of developments that have a 
significant impact on the award-sup-
ported activities. Also, notification 
shall be given in the case of problems, 
delays, or adverse conditions which 
materially impair the ability to meet 
the objectives of the award. This notifi-
cation shall include a statement of the 
action taken or contemplated, and any 
assistance needed to resolve the situa-
tion. 

(7) HUD may make site visits, as 
needed. 

(8) HUD shall comply with clearance 
requirements of 5 CFR part 1320 when 
requesting performance data from re-
cipients. 

(c) Retention and access requirements 
for records. (1) This paragraph (c) sets 
forth requirements for record retention 
and access to records for awards to re-
cipients. Federal awarding agencies 
shall not impose any other record re-
tention or access requirements upon 
recipients. 

(2) Financial records, supporting doc-
uments, statistical records, and all 
other records pertinent to an award 
shall be retained for a period of three 
years from the date of submission of 
the final expenditure report or, for 
awards that are renewed quarterly or 
annually, from the date of the submis-
sion of the quarterly or annual finan-
cial report, as authorized by HUD. The 
only exceptions are the following. 

(i) If any litigation, claim, or audit is 
started before the expiration of the 3- 
year period, the records shall be re-
tained until all litigation, claims or 
audit findings involving the records 
have been resolved and final action 
taken. 
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(ii) Records for real property and 
equipment acquired with Federal funds 
shall be retained for 3 years after final 
disposition. 

(iii) When records are transferred to 
or maintained by the Federal awarding 
agency, the 3-year retention require-
ment is not applicable to the recipient. 

(3) Copies of original records may be 
substituted for the original records if 
authorized by HUD. 

(4) HUD shall request transfer of cer-
tain records to its custody from recipi-
ents when it determines that the 
records possess long term retention 
value. However, in order to avoid dupli-
cate recordkeeping, HUD may make ar-
rangements for recipients to retain any 
records that are continuously needed 
for joint use. 

(5) HUD, the Inspector General, 
Comptroller General of the United 
States, or any of their duly authorized 
representatives, have the right of time-
ly and unrestricted access to any 
books, documents, papers, or other 
records of recipients that are pertinent 
to the awards, in order to make audits, 
examinations, excerpts, transcripts and 
copies of such documents. This right 
also includes timely and reasonable ac-
cess to a recipient’s personnel for the 
purpose of interview and discussion re-
lated to such documents. The rights of 
access in this paragraph (c)(5) are not 
limited to the required retention pe-
riod, but shall last as long as records 
are retained. 

(6) Unless required by statute, HUD 
shall not place restrictions on recipi-
ents that limit public access to the 
records of recipients that are pertinent 
to an award, except when HUD can 
demonstrate that such records shall be 
kept confidential and would have been 
exempted from disclosure pursuant to 
the Freedom of Information Act (5 
U.S.C. 552) if the records had belonged 
to HUD. 

§ 84.86 Termination and enforcement. 

(a) Termination. (1) Awards may be 
terminated in whole or in part only if 
paragraphs (a)(1)(i), (a)(1)(ii), or 
(a)(1)(iii) of this section apply. 

(i) By HUD, if a recipient materially 
fails to comply with the terms and con-
ditions of an award. 

(ii) By HUD with the consent of the 
recipient, in which case the two parties 
shall agree upon the termination con-
ditions, including the effective date 
and, in the case of partial termination, 
the portion to be terminated. 

(iii) By the recipient upon sending to 
HUD written notification setting forth 
the reasons for such termination, the 
effective date, and, in the case of par-
tial termination, the portion to be ter-
minated. However, if HUD determines 
in the case of partial termination that 
the reduced or modified portion of the 
grant will not accomplish the purposes 
for which the grant was made, it may 
terminate the grant in its entirety 
under either paragraphs (a)(1)(i) or 
(a)(1)(ii) of this section. 

(2) If costs are allowed under an 
award, the responsibilities of the re-
cipient referred to in § 84.87(a)(1), in-
cluding those for property management 
as applicable, shall be considered in the 
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate. 

(3) If costs are allowed, the cost prin-
ciples in § 84.27 apply, even though the 
award was made on a lump-sum basis. 
Alternatively, a termination settle-
ment may be reached by prorating the 
grant amount against the percentage 
of completion or by some other method 
as determined by the Grant Officer, as 
long as the method used results in an 
equitable settlement to both parties. 

(b) Enforcement—(1) Remedies for non-
compliance. If a recipient materially 
fails to comply with the terms and con-
ditions of an award, whether stated in 
a Federal statute, regulation, assur-
ance, application, or notice of award, 
HUD may, in addition to imposing any 
of the special conditions outlined in 
§ 84.14, take one or more of the fol-
lowing actions, as appropriate in the 
circumstances. 

(i) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe 
enforcement action by HUD. 

(ii) Wholly or partly suspend or ter-
minate the current award. 

(iii) Withhold further awards for the 
project or program. 

(iv) Take other remedies that may be 
legally available. 
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(2) Hearings and appeals. In taking an 
enforcement action, HUD shall provide 
the recipient an opportunity for hear-
ing, appeal, or other administrative 
proceeding to which the recipient is en-
titled under any statute or regulation 
applicable to the action involved. 

(3) Effects of suspension and termi-
nation. Costs of a recipient resulting 
from obligations incurred by the re-
cipient during a suspension or after 
termination of an award are not allow-
able unless HUD expressly authorizes 
them in the notice of suspension or ter-
mination or subsequently. Other recipi-
ent costs during suspension or after 
termination which are necessary and 
not reasonably avoidable are allowable 
if paragraphs (b)(3)(i) and (b)(3)(ii) of 
this section apply. 

(i) The costs result from obligations 
which were properly incurred by the re-
cipient before the effective date of sus-
pension or termination, are not in an-
ticipation of it, and in the case of a ter-
mination, are noncancellable. 

(ii) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(4) Relationship to debarment and sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a recipient from being subject 
to debarment and suspension under 
HUD’s regulations at 2 CFR part 2424 
(see § 84.13). 

[59 FR 47011, Sept. 13, 1994, as amended at 72 
FR 73492, Dec. 27, 2007] 

§ 84.87 Closeout procedures, subse-
quent adjustments and continuing 
responsibilities. 

(a) Closeout procedures. (1) Recipients 
shall submit, within 90 calendar days 
after the date of completion of the 
award, all financial, performance, and 
other reports as required by the terms 
and conditions of the award. HUD may 
approve extensions when requested by 
the recipient. 

(2) The recipient shall account for 
any real and personal property ac-
quired with Federal funds or received 
from the Federal Government in ac-
cordance with §§ 84.83(b) through (g). 

(b) Subsequent adjustments and con-
tinuing responsibilities. (1) The closeout 
of an award does not affect any of the 
following: 

(i) Audit requirements in § 84.26. 
(ii) Property management require-

ments in §§ 84.83(b) through (g). 
(iii) Records retention as required in 

§ 84.53. 
(2) After closeout of an award, a rela-

tionship created under an award may 
be modified or ended in whole or in 
part with the consent of HUD and the 
recipient, provided the responsibilities 
of the recipient are considered and pro-
visions made for continuing respon-
sibilities of the recipient, as appro-
priate. 

APPENDIX A TO PART 84—CONTRACT 
PROVISIONS 

All contracts, awarded by a recipient in-
cluding small purchases, shall contain the 
following provisions as applicable: 

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring 
compliance with E.O. 11246, ‘‘Equal Employ-
ment Opportunity,’’ as amended by E.O. 
11375, ‘‘Amending Executive Order 11246 Re-
lating to Equal Employment Opportunity,’’ 
and as supplemented by regulations at 41 
CFR part 60, ‘‘Office of Federal Contract 
Compliance Programs, Equal Employment 
Opportunity, Department of Labor.’’ 

2. Copeland ‘‘Anti-Kickback’’ Act (18 U.S.C. 
874 and 40 U.S.C. 276c)—All contracts and sub-
grants in excess of $2000 for construction or 
repair awarded by recipients and subrecipi-
ents shall include a provision for compliance 
with the Copeland ‘‘Anti-Kickback’’ Act (18 
U.S.C. 874), as supplemented by Department 
of Labor regulations (29 CFR part 3, ‘‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in 
Part by Loans or Grants from the United 
States’’). The Act provides that each con-
tractor or subrecipient shall be prohibited 
from inducing, by any means, any person 
employed in the construction, completion, or 
repair of public work, to give up any part of 
the compensation to which he is otherwise 
entitled. The recipient shall report all sus-
pected or reported violations to HUD. 

3. Davis-Bacon Act, as amended (40 U.S.C. 
276a to a-7)—When required by Federal pro-
gram legislation, all construction contracts 
awarded by the recipients and subrecipients 
of more than $2000 shall include a provision 
for compliance with the Davis-Bacon Act (40 
U.S.C. 276a to a-7) and as supplemented by 
Department of Labor regulations (29 CFR 
part 5, ‘‘Labor Standards Provisions Applica-
ble to Contracts Governing Federally Fi-
nanced and Assisted Construction’’). Under 
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this Act, contractors shall be required to pay 
wages to laborers and mechanics at a rate 
not less than the minimum wages specified 
in a wage determination made by the Sec-
retary of Labor. In addition, contractors 
shall be required to pay wages not less than 
once a week. The recipient shall place a copy 
of the current prevailing wage determination 
issued by the Department of Labor in each 
solicitation and the award of a contract shall 
be conditioned upon the acceptance of the 
wage determination. The recipient shall re-
port all suspected or reported violations to 
HUD. 

4. Contract Work Hours and Safety Standards 
Act (40 U.S.C. 327 through 333)—Where appli-
cable, all contracts awarded by recipients in 
excess of $2000 for construction contracts and 
in excess of $2500 for other contracts that in-
volve the employment of mechanics or labor-
ers shall include a provision for compliance 
with Sections 102 and 107 of the Contract 
Work Hours and Safety Standards Act (40 
U.S.C. 327–333), as supplemented by Depart-
ment of Labor regulations (29 CFR part 5). 
Under Section 102 of the Act, each con-
tractor shall be required to compute the 
wages of every mechanic and laborer on the 
basis of a standard workweek of 40 hours. 
Work in excess of the standard workweek is 
permissible provided that the worker is com-
pensated at a rate of not less than 11⁄2 times 
the basic rate of pay for all hours worked in 
excess of 40 hours in the workweek. Section 
107 of the Act is applicable to construction 
work and provides that no laborer or me-
chanic shall be required to work in sur-
roundings or under working conditions 
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to 
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence. 

5. Rights to Inventions Made Under a Con-
tract or Agreement—Contracts or agreements 
for the performance of experimental, devel-
opmental, or research work shall provide for 
the rights of the Federal Government and 
the recipient in any resulting invention in 
accordance with 37 CFR part 401, ‘‘Rights to 
Inventions Made by Nonprofit Organizations 
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative 
Agreements,’’ and any implementing regula-
tions issued by HUD. 

6. Clean Air Act (42 U.S.C. 7401 et seq.) and 
the Federal Water Pollution Control Act (33 
U.S.C. 1251 et seq.), as amended—Contracts 
and subgrants of amounts in excess of 
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with 
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act 
(42 U.S.C. 7401 et seq.) and the Federal Water 
Pollution Control Act as amended (33 U.S.C. 
1251 et seq.). Violations shall be reported to 

HUD and the Regional Office of the Environ-
mental Protection Agency (EPA). 

7. Byrd Anti-Lobbying Amendment (31 U.S.C. 
1352)—Contractors who apply or bid for an 
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to 
the tier above that it will not and has not 
used Federal appropriated funds to pay any 
person or organization for influencing or at-
tempting to influence an officer or employee 
of any agency, a member of Congress, officer 
or employee of Congress, or an employee of a 
member of Congress in connection with ob-
taining any Federal contract, grant or any 
other award covered by 31 U.S.C. 1352. Each 
tier shall also disclose any lobbying with 
non-Federal funds that takes place in con-
nection with obtaining any Federal award. 
Such disclosures are forwarded from tier to 
tier up to the recipient. 

[59 FR 47011, Sept. 13, 1994, as amended at 72 
FR 73493, Dec. 27, 2007] 

PART 85—ADMINISTRATIVE RE-
QUIREMENTS FOR GRANTS AND 
COOPERATIVE AGREEMENTS TO 
STATE, LOCAL AND FEDERALLY 
RECOGNIZED INDIAN TRIBAL 
GOVERNMENTS 

Subpart A—General 

Sec. 
85.1 Purpose and scope of this part. 
85.2 Scope of subpart. 
85.3 Definitions. 
85.4 Applicability. 
85.5 Effect on other issuances. 
85.6 Additions and exceptions. 

Subpart B—Pre-Award Requirements 

85.10 Forms for applying for grants. 
85.11 State plans. 
85.12 Special grant or subgrant conditions 

for ‘‘high-risk’’ grantees. 

Subpart C—Post-Award Requirements 

FINANCIAL ADMINISTRATION 

85.20 Standards for financial management 
systems. 

85.21 Payment. 
85.22 Allowable costs. 
85.23 Period of availability of funds. 
85.24 Matching or cost sharing. 
85.25 Program income. 
85.26 Non-Federal audit. 

CHANGES, PROPERTY, AND SUBAWARDS 

85.30 Changes. 
85.31 Real property. 
85.32 Equipment. 
85.33 Supplies. 
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85.34 Copyrights. 
85.35 Subawards to debarred and suspended 

parties. 
85.36 Procurement. 
85.37 Subgrants. 

REPORTS, RECORDS, RETENTION, AND 
ENFORCEMENT 

85.40 Monitoring and reporting program 
performance. 

85.41 Financial reporting. 
85.42 Retention and access requirements for 

records. 
85.43 Enforcement. 
85.44 Termination for convenience. 

Subpart D—After-the-Grant Requirements 

85.50 Closeout. 
85.51 Later disallowances and adjustments. 
85.52 Collection of amounts due. 

Subpart E—Entitlement [Reserved] 

AUTHORITY: 42 U.S.C. 3535(d). 

SOURCE: 53 FR 8068, 8087, Mar. 11, 1988, un-
less otherwise noted. 

Subpart A—General 
§ 85.1 Purpose and scope of this part. 

This part establishes uniform admin-
istrative rules for Federal grants and 
cooperative agreements and subawards 
to State, local and Indian tribal gov-
ernments. 

§ 85.2 Scope of subpart. 
This subpart contains general rules 

pertaining to this part and procedures 
for control of exceptions from this 
part. 

§ 85.3 Definitions. 
As used in this part: 
Accrued expenditures mean the 

charges incurred by the grantee during 
a given period requiring the provision 
of funds for: (1) Goods and other tan-
gible property received; (2) services 
performed by employees, contractors, 
subgrantees, subcontractors, and other 
payees; and (3) other amounts becom-
ing owed under programs for which no 
current services or performance is re-
quired, such as annuities, insurance 
claims, and other benefit payments. 

Accrued income means the sum of: (1) 
Earnings during a given period from 
services performed by the grantee and 
goods and other tangible property de-

livered to purchasers, and (2) amounts 
becoming owed to the grantee for 
which no current services or perform-
ance is required by the grantee. 

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property 
usable for the purpose for which it was 
acquired. Other charges such as the 
cost of installation, transportation, 
taxes, duty or protective in-transit in-
surance, shall be included or excluded 
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices. 

Administrative requirements mean 
those matters common to grants in 
general, such as financial management, 
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from programmatic require-
ments, which concern matters that can 
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as 
kinds of activities that can be sup-
ported by grants under a particular 
program. 

Awarding agency means (1) with re-
spect to a grant, the Federal agency, 
and (2) with respect to a subgrant, the 
party that awarded the subgrant. 

Cash contributions means the grant-
ee’s cash outlay, including the outlay 
of money contributed to the grantee or 
subgrantee by other public agencies 
and institutions, and private organiza-
tions and individuals. When authorized 
by Federal legislation, Federal funds 
received from other assistance agree-
ments may be considered as grantee or 
subgrantee cash contributions. 

Contract means (except as used in the 
definitions for grant and subgrant in 
this section and except where qualified 
by Federal) a procurement contract 
under a grant or subgrant, and means a 
procurement subcontract under a con-
tract. 

Cost sharing or matching means the 
value of the third party in-kind con-
tributions and the portion of the costs 
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment. 

Cost-type contract means a contract or 
subcontract under a grant in which the 
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contractor or subcontractor is paid on 
the basis of the costs it incurs, with or 
without a fee. 

Equipment means tangible, non-
expendable, personal property having a 
useful life of more than one year and 
an acquisition cost of $5,000 or more 
per unit. A grantee may use its own 
definition of equipment provided that 
such definition would at least include 
all equipment defined above. 

Expenditure report means the Federal 
financial report (FFR) or such other fi-
nancial reporting form as may be ap-
proved by the Office of Management 
and Budget. 

Federally recognized Indian tribal gov-
ernment means the governing body or a 
governmental agency of any Indian 
tribe, band, nation, or other organized 
group or community (including any 
Native village as defined in section 3 of 
the Alaska Native Claims Settlement 
Act, 85 Stat 688) certified by the Sec-
retary of the Interior as eligible for the 
special programs and services provided 
by him through the Bureau of Indian 
Affairs. 

Government means a State or local 
government or a federally recognized 
Indian tribal government. 

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal 
Government to an eligible grantee. The 
term does not include technical assist-
ance which provides services instead of 
money, or other assistance in the form 
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or 
direct appropriations. Also, the term 
does not include assistance, such as a 
fellowship or other lump sum award, 
which the grantee is not required to ac-
count for. 

Grantee means the government to 
which a grant is awarded and which is 
accountable for the use of the funds 
provided. The grantee is the entire 
legal entity even if only a particular 
component of the entity is designated 
in the grant award document. 

Local government means a county, 
municipality, city, town, township, 
local public authority (including any 
public and Indian housing agency 
under the United States Housing Act of 
1937) school district, special district, 

intrastate district, council of govern-
ments (whether or not incorporated as 
a nonprofit corporation under state 
law), any other regional or interstate 
government entity, or any agency or 
instrumentality of a local government. 

Obligations means the amounts of or-
ders placed, contracts and subgrants 
awarded, goods and services received, 
and similar transactions during a given 
period that will require payment by 
the grantee during the same or a future 
period. 

OMB means the United States Office 
of Management and Budget. 

Outlays (expenditures) mean charges 
made to the project or program. They 
may be reported on a cash or accrual 
basis. For reports prepared on a cash 
basis, outlays are the sum of actual 
cash disbursement for direct charges 
for goods and services, the amount of 
indirect expense incurred, the value of 
in-kind contributions applied, and the 
amount of cash advances and payments 
made to contractors and subgrantees. 
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of 
actual cash disbursements, the amount 
of indirect expense incurred, the value 
of inkind contributions applied, and 
the new increase (or decrease) in the 
amounts owed by the grantee for goods 
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and 
other payees, and other amounts be-
coming owed under programs for which 
no current services or performance are 
required, such as annuities, insurance 
claims, and other benefit payments. 

Percentage of completion method refers 
to a system under which payments are 
made for construction work according 
to the percentage of completion of the 
work, rather than to the grantee’s cost 
incurred. 

Prior approval means documentation 
evidencing consent prior to incurring 
specific cost. 

Real property means land, including 
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment. 

Share, when referring to the awarding 
agency’s portion of real property, 
equipment or supplies, means the same 
percentage as the awarding agency’s 
portion of the acquiring party’s total 
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costs under the grant to which the ac-
quisition costs under the grant to 
which the acquisition cost of the prop-
erty was charged. Only costs are to be 
counted—not the value of third-party 
in-kind contributions. 

State means any of the several States 
of the United States, the District of 
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of 
the United States, or any agency or in-
strumentality of a State exclusive of 
local governments. The term does not 
include any public and Indian housing 
agency under United States Housing 
Act of 1937. 

Subgrant means an award of financial 
assistance in the form of money, or 
property in lieu of money, made under 
a grant by a grantee to an eligible sub-
grantee. The term includes financial 
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does 
it include any form of assistance which 
is excluded from the definition of grant 
in this part. 

Subgrantee means the government or 
other legal entity to which a subgrant 
is awarded and which is accountable to 
the grantee for the use of the funds 
provided. 

Supplies means all tangible personal 
property other than equipment as de-
fined in this part. 

Suspension means, depending on the 
context, either temporary withdrawal 
of the authority to obligate grant 
funds pending corrective action by the 
grantee or subgrantee or a decision to 
terminate the grant, or an action 
taken by a suspending official in ac-
cordance with 2 CFR part 2424, to im-
mediately exclude a person from par-
ticipating in grant transactions for a 
period, pending completion of an inves-
tigation and such legal or debarment 
proceedings as may ensue. 

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before 
that authority would otherwise expire. 
It also means the voluntary relinquish-
ment of that authority by the grantee 
or subgrantee. Termination does not in-
clude: (1) Withdrawal of funds awarded 
on the basis of the grantee’s underesti-
mate of the unobligated balance in a 
prior period; (2) Withdrawal of the un-

obligated balance as of the expiration 
of a grant; (3) Refusal to extend a grant 
or award additional funds, to make a 
competing or noncompeting continu-
ation, renewal, extension, or supple-
mental award; or (4) voiding of a grant 
upon determination that the award was 
obtained fraudulently, or was other-
wise illegal or invalid from inception. 

Terms of a grant or subgrant mean all 
requirements of the grant or subgrant, 
whether in statute, regulations, or the 
award document. 

Third party in-kind contributions mean 
property or services which benefit a 
federally assisted project or program 
and which are contributed by non-Fed-
eral third parties without charge to the 
grantee, or a cost-type contractor 
under the grant agreement. 

Unliquidated obligations for reports 
prepared on a cash basis mean the 
amount of obligations incurred by the 
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount 
of obligations incurred by the grantee 
for which an outlay has not been re-
corded. 

Unobligated balance means the por-
tion of the funds authorized by the 
Federal agency that has not been obli-
gated by the grantee and is determined 
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized. 

[53 FR 8068, 8087, Mar. 11, 1988, as amended at 
72 FR 73493, Dec. 27, 2007; 75 FR 41090, July 15, 
2010] 

§ 85.4 Applicability. 

(a) General. Subparts A—D of this 
part apply to all grants and subgrants 
to governments, except where incon-
sistent with Federal statutes or with 
regulations authorized in accordance 
with the exception provision of § 85.6, 
or: 

(1) Grants and subgrants to State and 
local institutions of higher education 
or State and local hospitals. 

(2) The block grants authorized by 
the Omnibus Budget Reconciliation 
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health 
Services; Maternal and Child Health 
Services; Social Services; Low-Income 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00502 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



493 

Office of the Secretary, HUD § 85.6 

Home Energy Assistance; States’ Pro-
gram of Community Development 
Block Grants for Small Cities; and Ele-
mentary and Secondary Education 
other than programs administered by 
the Secretary of Education under title 
V, subtitle D, chapter 2, section 583— 
the Secretary’s discretionary grant 
program) and titles I-III of the Job 
Training Partnership Act of 1982 and 
under the Public Health Services Act 
(section 1921), Alcohol and Drug Abuse 
Treatment and Rehabilitation Block 
Grant and part C of title V, Mental 
Health Service for the Homeless Block 
Grant). 

(3) Entitlement grants to carry out 
the following programs of the Social 
Security Act: 

(i) Aid to Needy Families with De-
pendent Children (title IV-A of the Act, 
not including the Work Incentive Pro-
gram (WIN) authorized by section 
402(a)19(G); HHS grants for WIN are 
subject to this part); 

(ii) Child Support Enforcement and 
Establishment of Paternity (title IV-D 
of the Act); 

(iii) Foster Care and Adoption Assist-
ance (title IV-E of the Act); 

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, XIV, and XVI-AABD 
of the Act); and 

(v) Medical Assistance (Medicaid) 
(title XIX of the Act) not including the 
State Medicaid Fraud Control program 
authorized by section 1903(a)(6)(B). 

(4) Entitlement grants under the fol-
lowing programs of The National 
School Lunch Act: 

(i) School Lunch (section 4 of the 
Act), 

(ii) Commodity Assistance (section 6 
of the Act), 

(iii) Special Meal Assistance (section 
11 of the Act), 

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and 

(v) Child Care Food Program (section 
17 of the Act). 

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966: 

(i) Special Milk (section 3 of the Act), 
and 

(ii) School Breakfast (section 4 of the 
Act). 

(6) Entitlement grants for State Ad-
ministrative expenses under The Food 

Stamp Act of 1977 (section 16 of the 
Act). 

(7) A grant for an experimental, pilot, 
or demonstration project that is also 
supported by a grant listed in para-
graph (a)(3) of this section; 

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and 
Nationality Act (8 U.S.C. 1522(e)) and 
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L. 
96–422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance 
and benefits; 

(9) Grants to local education agencies 
under 20 U.S.C. 236 through 241–1(a), 
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C. 
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and 

(10) Payments under the Veterans 
Administration’s State Home Per Diem 
Program (38 U.S.C. 641(a)). 

(b) Entitlement programs. Entitlement 
programs enumerated above in § 85.4(a) 
(3) through (8) are subject to subpart E. 

§ 85.5 Effect on other issuances. 

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks 
and other nonregulatory materials 
which are inconsistent with this part 
are superseded, except to the extent 
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in § 85.6. 

§ 85.6 Additions and exceptions. 

(a) For classes of grants and grantees 
subject to this part, Federal agencies 
may not impose additional administra-
tive requirements except in codified 
regulations published in the FEDERAL 
REGISTER. 

(b) Exceptions for classes of grants or 
grantees may be authorized only by 
OMB. 

(c) Exceptions on a case-by-case basis 
and for subgrantees may be authorized 
by the affected Federal agencies. 
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Subpart B—Pre-Award 
Requirements 

§ 85.10 Forms for applying for grants. 

(a) Scope. (1) This section prescribes 
forms and instructions to be used by 
governmental organizations (except 
hospitals and institutions of higher 
education operated by a government) 
in applying for grants. This section is 
not applicable, however, to formula 
grant programs which do not require 
applicants to apply for funds on a 
project basis. 

(2) This section applies only to appli-
cations to Federal agencies for grants, 
and is not required to be applied by 
grantees in dealing with applicants for 
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for 
subgrants. 

(b) Authorized forms and instructions 
for governmental organizations. (1) In ap-
plying for grants, applicants shall only 
use standard application forms or those 
prescribed by the granting agency with 
the approval of OMB under the Paper-
work Reduction Act of 1980. 

(2) Applicants are not required to 
submit more than the original and two 
copies of preapplications or applica-
tions. 

(3) Applicants must follow all appli-
cable instructions that bear OMB 
clearance numbers. Federal agencies 
may specify and describe the programs, 
functions, or activities that will be 
used to plan, budget, and evaluate the 
work under a grant. Other supple-
mentary instructions may be issued 
only with the approval of OMB to the 
extent required under the Paperwork 
Reduction Act of 1980. For any stand-
ard form, except the SF–424 facesheet, 
Federal agencies may shade out or in-
struct the applicant to disregard any 
line item that is not needed. 

(4) When a grantee applies for addi-
tional funding (such as a continuation 
or supplemental award) or amends a 
previously submitted application, only 
the affected pages need be submitted. 
Previously submitted pages with infor-
mation that is still current need not be 
resubmitted. 

§ 85.11 State plans. 

(a) Scope. The statutes for some pro-
grams require States to submit plans 
before receiving grants. Under regula-
tions implementing Executive Order 
12372, ‘‘Intergovernmental Review of 
Federal Programs,’’ States are allowed 
to simplify, consolidate and substitute 
plans. This section contains additional 
provisions for plans that are subject to 
regulations implementing the Execu-
tive order. 

(b) Requirements. A State need meet 
only Federal administrative or pro-
grammatic requirements for a plan 
that are in statutes or codified regula-
tions. 

(c) Assurances. In each plan the State 
will include an assurance that the 
State shall comply with all applicable 
Federal statutes and regulations in ef-
fect with respect to the periods for 
which it receives grant funding. For 
this assurance and other assurances re-
quired in the plan, the State may: 

(1) Cite by number the statutory or 
regulatory provisions requiring the as-
surances and affirm that it gives the 
assurances required by those provi-
sions, 

(2) Repeat the assurance language in 
the statutes or regulations, or 

(3) Develop its own language to the 
extent permitted by law. 

(d) Amendments. A State will amend a 
plan whenever necessary to reflect: 

(1) New or revised Federal statutes or 
regulations or; 

(2) A material change in any State 
law, organization, policy, or State 
agency operation. The State will ob-
tain approval for the amendment and 
its effective date but need submit for 
approval only the amended portions of 
the plan. 

§ 85.12 Special grant or subgrant con-
ditions for ‘‘high-risk’’ grantees. 

(a) A grantee or subgrantee may be 
considered high risk if an awarding 
agency determines that a grantee or 
subgrantee: 

(1) Has a history of unsatisfactory 
performance, or 

(2) Is not financially stable, or 
(3) Has a management system which 

does not meet the management stand-
ards set forth in this part, or 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00504 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



495 

Office of the Secretary, HUD § 85.20 

(4) Has not conformed to terms and 
conditions of previous awards, or 

(5) Is otherwise not responsible; and 
if the awarding agency determines that 
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and 
shall be included in the award. 

(b) Special conditions or restrictions 
may include: 

(1) Payment on a reimbursement 
basis; 

(2) Withholding authority to proceed 
to the next phase until receipt of evi-
dence of acceptable performance within 
a given funding period; 

(3) Requiring additional, more de-
tailed financial reports; 

(4) Additional project monitoring; 
(5) Requiring the grantee or sub-

grantee to obtain technical or manage-
ment assistance; or 

(6) Establishing additional prior ap-
provals. 

(c) If an awarding agency decides to 
impose such conditions, the awarding 
official will notify the grantee or sub-
grantee as early as possible, in writing, 
of: 

(1) The nature of the special condi-
tions/restrictions; 

(2) The reason(s) for imposing them; 
(3) The corrective actions which must 

be taken before they will be removed 
and the time allowed for completing 
the corrective actions and 

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed. 

Subpart C—Post-Award 
Requirements 

FINANCIAL ADMINISTRATION 

§ 85.20 Standards for financial man-
agement systems. 

(a) A State must expand and account 
for grant funds in accordance with 
State laws and procedures for expend-
ing and accounting for its own funds. 
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors, 
must be sufficient to— 

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and 

(2) Permit the tracing of funds to a 
level of expenditures adequate to es-
tablish that such funds have not been 
used in violation of the restrictions 
and prohibitions of applicable statutes. 

(b) The financial management sys-
tems of other grantees and subgrantees 
must meet the following standards: 

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted 
activities must be made in accordance 
with the financial reporting require-
ments of the grant or subgrant. 

(2) Accounting records. Grantees and 
subgrantees must maintain records 
which adequately identify the source 
and application of funds provided for fi-
nancially-assisted activities. These 
records must contain information per-
taining to grant or subgrant awards 
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income. 

(3) Internal control. Effective control 
and accountability must be maintained 
for all grant and subgrant cash, real 
and personal property, and other as-
sets. Grantees and subgrantees must 
adequately safeguard all such property 
and must assure that it is used solely 
for authorized purposes. 

(4) Budget control. Actual expendi-
tures or outlays must be compared 
with budgeted amounts for each grant 
or subgrant. Financial information 
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible. 

(5) Allowable cost. Applicable OMB 
cost principles, agency program regula-
tions, and the terms of grant and 
subgrant agreements will be followed 
in determining the reasonableness, al-
lowability, and allocability of costs. 

(6) Source documentation. Accounting 
records must be supported by such 
source documentation as cancelled 
checks, paid bills, payrolls, time and 
attendance records, contract and 
subgrant award documents, etc. 

(7) Cash management. Procedures for 
minimizing the time elapsing between 
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the transfer of funds from the U.S. 
Treasury and disbursement by grantees 
and subgrantees must be followed 
whenever advance payment procedures 
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash 
balances and cash disbursements in 
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter- 
of-credit or electronic transfer of funds 
methods, the grantee must make 
drawdowns as close as possible to the 
time of making disbursements. Grant-
ees must monitor cash drawdowns by 
their subgrantees to assure that they 
conform substantially to the same 
standards of timing and amount as 
apply to advances to the grantees. 

(c) An awarding agency may review 
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a 
preaward review or at any time subse-
quent to award. 

§ 85.21 Payment. 
(a) Scope. This section prescribes the 

basic standard and the methods under 
which a Federal agency will make pay-
ments to grantees, and grantees will 
make payments to subgrantees and 
contractors. 

(b) Basic standard. Methods and pro-
cedures for payment shall minimize 
the time elapsing between the transfer 
of funds and disbursement by the 
grantee or subgrantee, in accordance 
with Treasury regulations at 31 CFR 
part 205. 

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate 
the willingness and ability to maintain 
procedures to minimize the time elaps-
ing between the transfer of the funds 
and their disbursement by the grantee 
or subgrantee. 

(d) Reimbursement. Reimbursement 
shall be the preferred method when the 
requirements in paragraph (c) of this 
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant. 
Except as otherwise specified in regula-
tion, Federal agencies shall not use the 
percentage of completion method to 

pay construction grants. The grantee 
or subgrantee may use that method to 
pay its construction contractor, and if 
it does, the awarding agency’s pay-
ments to the grantee or subgrantee 
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement. 

(e) Working capital advances. If a 
grantee cannot meet the criteria for 
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the 
grantee lacks sufficient working cap-
ital, the awarding agency may provide 
cash or a working capital advance 
basis. Under this procedure the award-
ing agency shall advance cash to the 
grantee to cover its estimated dis-
bursement needs for an initial period 
generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding 
agency shall reimburse the grantee for 
its actual cash disbursements. The 
working capital advance method of 
payment shall not be used by grantees 
or subgrantees if the reason for using 
such method is the unwillingness or in-
ability of the grantee to provide timely 
advances to the subgrantee to meet the 
subgrantee’s actual cash disburse-
ments. 

(f) Effect of program income, refunds, 
and audit recoveries on payment. (1) 
Grantees and subgrantees shall dis-
burse repayments to and interest 
earned on a revolving fund before re-
questing additional cash payments for 
the same activity. 

(2) Except as provided in paragraph 
(f)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest 
earned on such funds before requesting 
additional cash payments. 

(g) Withholding payments. (1) Unless 
otherwise required by Federal statute, 
awarding agencies shall not withhold 
payments for proper charges incurred 
by grantees or subgrantees unless— 

(i) The grantee or subgrantee has 
failed to comply with grant award con-
ditions or 

(ii) The grantee or subgrantee is in-
debted to the United States. 

(2) Cash withheld for failure to com-
ply with grant award condition, but 
without suspension of the grant, shall 
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be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be 
made in accordance with § 85.43(c). 

(3) A Federal agency shall not make 
payment to grantees for amounts that 
are withheld by grantees or sub-
grantees from payment to contractors 
to assure satisfactory completion of 
work. Payments shall be made by the 
Federal agency when the grantees or 
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure 
satisfactory completion of work. 

(h) Cash depositories. (1) Consistent 
with the national goal of expanding the 
opportunities for minority business en-
terprises, grantees and subgrantees are 
encouraged to use minority banks (a 
bank which is owned at least 50 percent 
by minority group members). A list of 
minority owned banks can be obtained 
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230. 

(2) A grantee or subgrantee shall 
maintain a separate bank account only 
when required by Federal-State agree-
ment. 

(i) Interest earned on advances. Except 
for interest earned on advances of 
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501 
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and 
subgrantees shall promptly, but at 
least quarterly, remit interest earned 
on advances to the Federal agency. The 
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses. 

§ 85.22 Allowable costs. 
(a) Limitation on use of funds. Grant 

funds may be used only for: 
(1) The allowable costs of the grant-

ees, subgrantees and cost-type contrac-
tors, including allowable costs in the 
form of payments to fixed-price con-
tractors; and 

(2) Reasonable fees or profit to cost- 
type contractors but not any fee or 
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee. 

(b) Applicable cost principles. For each 
kind of organization, there is a set of 
Federal principles for determining al-

lowable costs. Allowable costs will be 
determined in accordance with the cost 
principles applicable to the organiza-
tion incurring the costs. The following 
chart lists the kinds of organizations 
and the applicable cost principles. 

For the costs of a— Use the principles in— 

State, local or Indian tribal 
government.

OMB Circular A–87. 

Private nonprofit organization 
other than an (1) institution 
of higher education, (2) 
hospital, or (3) organization 
named in OMB Circular A– 
122 as not subject to that 
circular.

OMB Circular A–122. 

Educational institutions. ......... OMB Circular A–21. 
For-profit organization other 

than a hospital and an or-
ganization named in OBM 
Circular A–122 as not sub-
ject to that circular.

48 CFR part 31. Contract 
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that 
comply with cost principles 
acceptable to the Federal 
agency. 

§ 85.23 Period of availability of funds. 
(a) General. Where a funding period is 

specified, a grantee may charge to the 
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover 
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period. 

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than 
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission 
of the FFR. HUD may extend this dead-
line at the request of the grantee. 

[53 FR 8068, 8087, Mar. 11, 1988, as amended at 
75 FR 41090, July 15, 2010] 

§ 85.24 Matching or cost sharing. 
(a) Basic rule: Costs and contributions 

acceptable. With the qualifications and 
exceptions listed in paragraph (b) of 
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following: 

(1) Allowable costs incurred by the 
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs 
borne by non-Federal grants or by oth-
ers cash donations from non-Federal 
third parties. 
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(2) The value of third party in-kind 
contributions applicable to the period 
to which the cost sharing or matching 
requirements applies. 

(b) Qualifications and exceptions—(1) 
Costs borne by other Federal grant agree-
ments. Except as provided by Federal 
statute, a cost sharing or matching re-
quirement may not be met by costs 
borne by another Federal grant. This 
prohibition does not apply to income 
earned by a grantee or subgrantee from 
a contract awarded under another Fed-
eral grant. 

(2) General revenue sharing. For the 
purpose of this section, general revenue 
sharing funds distributed under 31 
U.S.C. 6702 are not considered Federal 
grant funds. 

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of 
third party in-kind contributions may 
count towards satisfying a cost sharing 
or matching requirement of a grant 
agreement if they have been or will be 
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any 
other award of Federal funds. 

(4) Costs financed by program income. 
Costs financed by program income, as 
defined in § 85.25, shall not count to-
wards satisfying a cost sharing or 
matching requirement unless they are 
expressly permitted in the terms of the 
assistance agreement. (This use of gen-
eral program income is described in 
§ 85.25(g).) 

(5) Services or property financed by in-
come earned by contractors. Contractors 
under a grant may earn income from 
the activities carried out under the 
contract in addition to the amounts 
earned from the party awarding the 
contract. No costs of services or prop-
erty supported by this income may 
count toward satisfying a cost sharing 
or matching requirement unless other 
provisions of the grant agreement ex-
pressly permit this kind of income to 
be used to meet the requirement. 

(6) Records. Costs and third party in- 
kind contributions counting towards 
satisfying a cost sharing or matching 
requirement must be verifiable from 
the records of grantees and subgrantee 
or cost-type contractors. These records 

must show how the value placed on 
third party in-kind contributions was 
derived. To the extent feasible, volun-
teer services will be supported by the 
same methods that the organization 
uses to support the allocability of reg-
ular personnel costs. 

(7) Special standards for third party in- 
kind contributions. (i) Third party in- 
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay 
for them, the payments would be allow-
able costs. 

(ii) Some third party in-kind con-
tributions are goods and services that, 
if the grantee, subgrantee, or con-
tractor receiving the contribution had 
to pay for them, the payments would 
have been an indirect costs. Costs shar-
ing or matching credit for such con-
tributions shall be given only if the 
grantee, subgrantee, or contractor has 
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions. 

(iii) A third party in-kind contribu-
tion to a fixed-price contract may 
count towards satisfying a cost sharing 
or matching requirement only if it re-
sults in: 

(A) An increase in the services or 
property provided under the contract 
(without additional cost to the grantee 
or subgrantee) or 

(B) A cost savings to the grantee or 
subgrantee. 

(iv) The values placed on third party 
in-kind contributions for cost sharing 
or matching purposes will conform to 
the rules in the succeeding sections of 
this part. If a third party in-kind con-
tribution is a type not treated in those 
sections, the value placed upon it shall 
be fair and reasonable. 

(c) Valuation of donated services—(1) 
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for 
similar work in the grantee’s or sub-
grantee’s organization. If the grantee 
or subgrantee does not have employees 
performing similar work, the rates will 
be consistent with those ordinarily 
paid by other employers for similar 
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work in the same labor market. In ei-
ther case, a reasonable amount for 
fringe benefits may be included in the 
valuation. 

(2) Employees of other organizations. 
When an employer other than a grant-
ee, subgrantee, or cost-type contractor 
furnishes free of charge the services of 
an employee in the employee’s normal 
line of work, the services will be valued 
at the employee’s regular rate of pay 
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services 
are in a different line of work, para-
graph (c)(1) of this section applies. 

(d) Valuation of third party donated 
supplies and loaned equipment or space. 
(1) If a third party donates supplies, 
the contribution will be valued at the 
market value of the supplies at the 
time of donation. 

(2) If a third party donates the use of 
equipment or space in a building but 
retains title, the contribution will be 
valued at the fair rental rate of the 
equipment or space. 

(e) Valuation of third party donated 
equipment, buildings, and land. If a third 
party donates equipment, buildings, or 
land, and title passes to a grantee or 
subgrantee, the treatment of the do-
nated property will depend upon the 
purpose of the grant or subgrant, as 
follows: 

(1) Awards for capital expenditures. If 
the purpose of the grant or subgrant is 
to assist the grantee or subgrantee in 
the acquisition of property, the market 
value of that property at the time of 
donation may be counted as cost shar-
ing or matching, 

(2) Other awards. If assisting in the 
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section 
apply: 

(i) If approval is obtained from the 
awarding agency, the market value at 
the time of donation of the donated 
equipment or buildings and the fair 
rental rate of the donated land may be 
counted as cost sharing or matching. 
In the case of a subgrant, the terms of 
the grant agreement may require that 
the approval be obtained from the Fed-
eral agency as well as the grantee. In 
all cases, the approval may be given 
only if a purchase of the equipment or 
rental of the land would be approved as 

an allowable direct cost. If any part of 
the donated property was acquired 
with Federal funds, only the non-fed-
eral share of the property may be 
counted as cost-sharing or matching. 

(ii) If approval is not obtained under 
paragraph (e)(2)(i) of this section, no 
amount may be counted for donated 
land, and only depreciation or use al-
lowances may be counted for donated 
equipment and buildings. The deprecia-
tion or use allowances for this property 
are not treated as third party in-kind 
contributions. Instead, they are treat-
ed as costs incurred by the grantee or 
subgrantee. They are computed and al-
located (usually as indirect costs) in 
accordance with the cost principles 
specified in § 85.22, in the same way as 
depreciation or use allowances for pur-
chased equipment and buildings. The 
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market 
value at the time it was donated. 

(f) Valuation of grantee or subgrantee 
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction 
or facilities acquisition project, the 
current market value of that property 
may be counted as cost sharing or 
matching. If any part of the donated 
property was acquired with Federal 
funds, only the non-federal share of the 
property may be counted as cost shar-
ing or matching. 

(g) Appraisal of real property. In some 
cases under paragraphs (d), (e) and (f) 
of this section, it will be necessary to 
establish the market value of land or a 
building or the fair rental rate of land 
or of space in a building. In these cases, 
the Federal agency may require the 
market value or fair rental value be set 
by an independent appraiser, and that 
the value or rate be certified by the 
grantee. This requirement will also be 
imposed by the grantee on subgrantees. 

§ 85.25 Program income. 
(a) General. Grantees are encouraged 

to earn income to defray program 
costs. Program income includes income 
from fees for services performed, from 
the use or rental of real or personal 
property acquired with grant funds, 
from the sale of commodities or items 
fabricated under a grant agreement, 
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and from payments of principal and in-
terest on loans made with grant funds. 
Except as otherwise provided in regula-
tions of the Federal agency, program 
income does not include interest on 
grant funds, rebates, credits, discounts, 
refunds, etc. and interest earned on 
any of them. 

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported 
activity, or earned only as a result of 
the grant agreement during the grant 
period. During the grant period is the 
time between the effective date of the 
award and the ending date of the award 
reflected in the final financial report. 

(c) Cost of generating program income. 
If authorized by Federal regulations or 
the grant agreement, costs incident to 
the generation of program income may 
be deducted from gross income to de-
termine program income. 

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and 
other such revenues raised by a grantee 
or subgrantee are not program income 
unless the revenues are specifically 
identified in the grant agreement or 
Federal agency regulations as program 
income. 

(e) Royalties. Income from royalties 
and license fees for copyrighted mate-
rial, patents, and inventions developed 
by a grantee or subgrantee is program 
income only if the revenues are specifi-
cally identified in the grant agreement 
or Federal agency regulations as pro-
gram income. (See § 85.34.) 

(f) Property. Proceeds from the sale of 
real property or equipment will be han-
dled in accordance with the require-
ments of §§ 85.31 and 85.32. 

(g) Use of program income. Program 
income shall be deducted from outlays 
which may be both Federal and non- 
Federal as described below, unless the 
Federal agency regulations or the 
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the 
Federal agency may distinguish be-
tween income earned by the grantee 
and income earned by subgrantees and 
between the sources, kinds, or amounts 
of income. When Federal agencies au-
thorize the alternatives in paragraphs 
(g) (2) and (3) of this section, program 

income in excess of any limits stipu-
lated shall also be deducted from out-
lays. 

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be 
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not 
anticipate at the time of the award 
shall be used to reduce the Federal 
agency and grantee contributions rath-
er than to increase the funds com-
mitted to the project. 

(2) Addition. When authorized, pro-
gram income may be added to the 
funds committed to the grant agree-
ment by the Federal agency and the 
grantee. The program income shall be 
used for the purposes and under the 
conditions of the grant agreement. 

(3) Cost sharing or matching. When au-
thorized, program income may be used 
to meet the cost sharing or matching 
requirement of the grant agreement. 
The amount of the Federal grant award 
remains the same. 

(h) Income after the award period. 
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award 
period (i.e., until the ending date of the 
final financial report, see paragraph (a) 
of this section), unless the terms of the 
agreement or the Federal agency regu-
lations provide otherwise. 

§ 85.26 Non-Federal audit. 
(a) Basic rule. Grantees and sub-

grantees are responsible for obtaining 
audits in accordance with the Single 
Audit Act Amendments of 1996 (31 
U.S.C. 7501–7507) and revised OMB Cir-
cular A–133, ‘‘Audits of States, Local 
Governments, and Non-Profit Organi-
zations.’’ The audits shall be made by 
an independent auditor in accordance 
with generally accepted government 
auditing standards covering financial 
audits. 

(b) Subgrantees. State or local govern-
ments, as those terms are defined for 
purposes of the Single Audit Act 
Amendments of 1996, that provide Fed-
eral awards to a subgrantee which ex-
pends $300,000 or more (or other 
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall: 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00510 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



501 

Office of the Secretary, HUD § 85.30 

(1) Determine whether State or local 
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A– 
110, ‘‘Uniform Administrative Require-
ments for Grants and Agreements with 
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,’’ have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and 
governmental organizations) providing 
goods and services to State and local 
governments are not required to have a 
single audit performed. State and local 
governments should use their own pro-
cedures to ensure that the contractor 
has complied with laws and regulations 
affecting the expenditure of Federal 
funds; 

(2) Determine whether the sub-
grantee spent Federal assistance funds 
provided in accordance with applicable 
laws and regulations. This may be ac-
complished by reviewing an audit of 
the subgrantee made in accordance 
with the Act, Circular A–133 (as set 
forth in 24 CFR part 45), or through 
other means (e.g., program reviews) if 
the subgrantee has not had such an 
audit; 

(3) Ensure that appropriate correc-
tive action is taken within six months 
after receipt of the audit report in in-
stance of noncompliance with Federal 
laws and regulations; 

(4) Consider whether subgrantee au-
dits necessitate adjustment of the 
grantee’s own records; and 

(5) Require each subgrantee to permit 
independent auditors to have access to 
the records and financial statements. 

(c) Auditor selection. In arranging for 
audit services, § 85.36 shall be followed. 

[53 FR 8068, 8087, Mar. 11, 1988, as amended at 
57 FR 33255, July 27, 1992; 62 FR 61617, Nov. 18, 
1997] 

CHANGES, PROPERTY, AND SUBAWARDS 

§ 85.30 Changes. 
(a) General. Grantees and subgrantees 

are permitted to rebudget within the 
approved direct cost budget to meet 
unanticipated requirements and may 
make limited program changes to the 
approved project. However, unless 
waived by the awarding agency, certain 
types of post-award changes in budgets 

and projects shall require the prior 
written approval of the awarding agen-
cy. 

(b) Relation to cost principles. The ap-
plicable cost principles (see § 85.22) con-
tain requirements for prior approval of 
certain types of costs. Except where 
waived, those requirements apply to all 
grants and subgrants even if para-
graphs (c) through (f) of this section do 
not. 

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other 
regulations or an award document, 
grantees or subgrantees shall obtain 
the prior approval of the awarding 
agency whenever any of the following 
changes is anticipated under a non-
construction award: 

(i) Any revision which would result 
in the need for additional funding. 

(ii) Unless waived by the awarding 
agency, cumulative transfers among di-
rect cost categories, or, if applicable, 
among separately budgeted programs, 
projects, functions, or activities which 
exceed or are expected to exceed ten 
percent of the current total approved 
budget, whenever the awarding agen-
cy’s share exceeds $100,000. 

(iii) Transfer of funds allotted for 
training allowances (i.e., from direct 
payments to trainees to other expense 
categories). 

(2) Construction projects. Grantees and 
subgrantees shall obtain prior written 
approval for any budget revision which 
would result in the need for additional 
funds. 

(3) Combined construction and non-
construction projects. When a grant or 
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must 
obtain prior written approval from the 
awarding agency before making any 
fund or budget transfer from non-
construction to construction or vice 
versa. 

(d) Programmatic changes. Grantees or 
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated: 

(1) Any revision of the scope or objec-
tives of the project (regardless of 
whether there is an associated budget 
revision requiring prior approval). 
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(2) Need to extend the period of avail-
ability of funds. 

(3) Changes in key persons in cases 
where specified in an application or a 
grant award. In research projects, a 
change in the project director or prin-
cipal investigator shall always require 
approval unless waived by the award-
ing agency. 

(4) Under nonconstruction projects, 
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining 
the services of a third party to perform 
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of § 85.36 but does 
not apply to the procurement of equip-
ment, supplies, and general support 
services. 

(e) Additional prior approval require-
ments. The awarding agency may not 
require prior approval for any budget 
revision which is not described in para-
graph (c) of this section. 

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget 
revision will be in the same budget for-
mal the grantee used in its application 
and shall be accompanied by a nar-
rative justification for the proposed re-
vision. 

(2) A request for a prior approval 
under the applicable Federal cost prin-
ciples (see § 85.22) may be made by let-
ter. 

(3) A request by a subgrantee for 
prior approval will be addressed in 
writing to the grantee. The grantee 
will promptly review such request and 
shall approve or disapprove the request 
in writing. A grantee will not approve 
any budget or project revision which is 
inconsistent with the purpose or terms 
and conditions of the Federal grant to 
the grantee. If the revision, requested 
by the subgrantee would result in a 
change to the grantee’s approved 
project which requires Federal prior 
approval, the grantee will obtain the 
Federal agency’s approval before ap-
proving the subgrantee’s request. 

§ 85.31 Real property. 

(a) Title. Subject to the obligations 
and conditions set forth in this section, 
title to real property acquired under a 
grant or subgrant will vest upon acqui-

sition in the grantee or subgrantee re-
spectively. 

(b) Use. Except as otherwise provided 
by Federal statutes, real property will 
be used for the originally authorized 
purposes as long as needed for that pur-
poses, and the grantee or subgrantee 
shall not dispose of or encumber its 
title or other interests. 

(c) Disposition. When real property is 
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency. 
The instructions will provide for one of 
the following alternatives: 

(1) Retention of title. Retain title after 
compensating the awarding agency. 
The amount paid to the awarding agen-
cy will be computed by applying the 
awarding agency’s percentage of par-
ticipation in the cost of the original 
purchase to the fair market value of 
the property. However, in those situa-
tions where a grantee or subgrantee is 
disposing of real property acquired 
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the 
cost of the replacement property. 

(2) Sale of property. Sell the property 
and compensate the awarding agency. 
The amount due to the awarding agen-
cy will be calculated by applying the 
awarding agency’s percentage of par-
ticipation in the cost of the original 
purchase to the proceeds of the sale 
after deduction of any actual and rea-
sonable selling and fixing-up expenses. 
If the grant is still active, the net pro-
ceeds from sale may be offset against 
the original cost of the property. When 
a grantee or subgrantee is directed to 
sell property, sales procedures shall be 
followed that provide for competition 
to the extent practicable and result in 
the highest possible return. 

(3) Transfer of title. Transfer title to 
the awarding agency or to a third- 
party designated/approved by the 
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation 
in the purchase of the real property to 
the current fair market value of the 
property. 
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§ 85.32 Equipment. 

(a) Title. Subject to the obligations 
and conditions set forth in this section, 
title to equipment acquired under a 
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively. 

(b) States. A State will use, manage, 
and dispose of equipment acquired 
under a grant by the State in accord-
ance with State laws and procedures. 
Other grantees and subgrantees will 
follow paragraphs (c) through (e) of 
this section. 

(c) Use. (1) Equipment shall be used 
by the grantee or subgrantee in the 
program or project for which it was ac-
quired as long as needed, whether or 
not the project or program continues 
to be supported by Federal funds. When 
no longer needed for the original pro-
gram or project, the equipment may be 
used in other activities currently or 
previously supported by a Federal 
agency. 

(2) The grantee or subgrantee shall 
also make equipment available for use 
on other projects or programs cur-
rently or previously supported by the 
Federal Government, providing such 
use will not interfere with the work on 
the projects or program for which it 
was originally acquired. First pref-
erence for other use shall be given to 
other programs or projects supported 
by the awarding agency. User fees 
should be considered if appropriate. 

(3) Notwithstanding the encourage-
ment in § 85.25(a) to earn program in-
come, the grantee or subgrantee must 
not use equipment acquired with grant 
funds to provide services for a fee to 
compete unfairly with private compa-
nies that provide equivalent services, 
unless specifically permitted or con-
templated by Federal statute. 

(4) When acquiring replacement 
equipment, the grantee or subgrantee 
may use the equipment to be replaced 
as a trade-in or sell the property and 
use the proceeds to offset the cost of 
the replacement property, subject to 
the approval of the awarding agency. 

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether 
acquired in whole or in part with grant 
funds, until disposition takes place 

will, as a minimum, meet the following 
requirements: 

(1) Property records must be main-
tained that include a description of the 
property, a serial number or other 
identification number, the source of 
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the 
cost of the property, the location, use 
and condition of the property, and any 
ultimate disposition data including the 
date of disposal and sale price of the 
property. 

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at 
least once every two years. 

(3) A control system must be devel-
oped to ensure adequate safeguards to 
prevent loss, damage, or theft of the 
property. Any loss, damage, or theft 
shall be investigated. 

(4) Adequate maintenance procedures 
must be developed to keep the property 
in good condition. 

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be 
established to ensure the highest pos-
sible return. 

(e) Disposition. When original or re-
placement equipment acquired under a 
grant or subgrant is no longer needed 
for the original project or program or 
for other activities currently or pre-
viously supported by a Federal agency, 
disposition of the equipment will be 
made as follows: 

(1) Items of equipment with a current 
per-unit fair market value of less than 
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency. 

(2) Items of equipment with a current 
per unit fair market value in excess of 
$5,000 may be retained or sold and the 
awarding agency shall have a right to 
an amount calculated by multiplying 
the current market value or proceeds 
from sale by the awarding agency’s 
share of the equipment. 

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency 
may direct the grantee or subgrantee 
to take excess and disposition actions. 
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(f) Federal equipment. In the event a 
grantee or subgrantee is provided fed-
erally-owned equipment: 

(1) Title will remain vested in the 
Federal Government. 

(2) Grantees or subgrantees will man-
age the equipment in accordance with 
Federal agency rules and procedures, 
and submit an annual inventory list-
ing. 

(3) When the equipment is no longer 
needed, the grantee or subgrantee will 
request disposition instructions from 
the Federal agency. 

(g) Right to transfer title. The Federal 
awarding agency may reserve the right 
to transfer title to the Federal Govern-
ment or a third part named by the 
awarding agency when such a third 
party is otherwise eligible under exist-
ing statutes. Such transfers shall be 
subject to the following standards: 

(1) The property shall be identified in 
the grant or otherwise made known to 
the grantee in writing. 

(2) The Federal awarding agency 
shall issue disposition instruction 
within 120 calendar days after the end 
of the Federal support of the project 
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120 
calendar-day period the grantee shall 
follow § 85.32(e). 

(3) When title to equipment is trans-
ferred, the grantee shall be paid an 
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value 
of the property. 

§ 85.33 Supplies. 

(a) Title. Title to supplies acquired 
under a grant or subgrant will vest, 
upon acquisition, in the grantee or sub-
grantee respectively. 

(b) Disposition. If there is a residual 
inventory of unused supplies exceeding 
$5,000 in total aggregate fair market 
value upon termination or completion 
of the award, and if the supplies are 
not needed for any other federally 
sponsored programs or projects, the 
grantee or subgrantee shall com-
pensate the awarding agency for its 
share. 

§ 85.34 Copyrights. 
The Federal awarding agency re-

serves a royalty-free, nonexclusive, and 
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize 
others to use, for Federal Government 
purposes: 

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and 

(b) Any rights of copyright to which 
a grantee, subgrantee or a contractor 
purchases ownership with grant sup-
port. 

§ 85.35 Subawards to debarred and 
suspended parties. 

Grantees and subgrantees must not 
make any award or permit any award 
(subgrant or contract) at any tier to 
any party that is debarred or sus-
pended or is otherwise excluded from or 
ineligible for participation in federal 
assistance programs subject to 2 CFR 
part 2424. 

[72 FR 73493, Dec. 27, 2007] 

§ 85.36 Procurement. 
(a) States. When procuring property 

and services under a grant, a State will 
follow the same policies and procedures 
it uses for procurements from its non- 
Federal funds. The State will ensure 
that every purchase order or other con-
tract includes any clauses required by 
Federal statutes and executive orders 
and their implementing regulations. 
Other grantees and subgrantees will 
follow paragraphs (b) through (i) in 
this section. 

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own 
procurement procedures which reflect 
applicable State and local laws and 
regulations, provided that the procure-
ments conform to applicable Federal 
law and the standards identified in this 
section. 

(2) Grantees and subgrantees will 
maintain a contract administration 
system which ensures that contractors 
perform in accordance with the terms, 
conditions, and specifications of their 
contracts or purchase orders. 

(3) Grantees and subgrantees will 
maintain a written code of standards of 
conduct governing the performance of 
their employees engaged in the award 
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and administration of contracts. No 
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal 
funds if a conflict of interest, real or 
apparent, would be involved. Such a 
conflict would arise when: 

(i) The employee, officer or agent, 
(ii) Any member of his immediate 

family, 
(iii) His or her partner, or 
(iv) An organization which employs, 

or is about to employ, any of the 
above, has a financial or other interest 
in the firm selected for award. The 
grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit 
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties 
to subagreements. Grantee and sub-
grantees may set minimum rules where 
the financial interest is not substantial 
or the gift is an unsolicited item of 
nominal intrinsic value. To the extent 
permitted by State or local law or reg-
ulations, such standards or conduct 
will provide for penalties, sanctions, or 
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or 
their agents. The awarding agency may 
in regulation provide additional prohi-
bitions relative to real, apparent, or 
potential conflicts of interest. 

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase 
of unnecessary or duplicative items. 
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical 
purchase. Where appropriate, an anal-
ysis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the 
most economical approach. 

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are 
encouraged to enter into State and 
local intergovernmental agreements 
for procurement or use of common 
goods and services. 

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new 
equipment and property whenever such 

use is feasible and reduces project 
costs. 

(7) Grantees and subgrantees are en-
couraged to use value engineering 
clauses in contracts for construction 
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative analysis of each con-
tract item or task to ensure that its es-
sential function is provided at the 
overall lower cost. 

(8) Grantees and subgrantees will 
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and 
conditions of a proposed procurement. 
Consideration will be given to such 
matters as contractor integrity, com-
pliance with public policy, record of 
past performance, and financial and 
technical resources. 

(9) Grantees and subgrantees will 
maintain records sufficient to detail 
the significant history of a procure-
ment. These records will include, but 
are not necessarily limited to the fol-
lowing: rationale for the method of 
procurement, selection of contract 
type, contractor selection or rejection, 
and the basis for the contract price. 

(10) Grantees and subgrantees will 
use time and material type contracts 
only— 

(i) After a determination that no 
other contract is suitable, and 

(ii) If the contract includes a ceiling 
price that the contractor exceeds at its 
own risk. 

(11) Grantees and subgrantees alone 
will be responsible, in accordance with 
good administrative practice and sound 
business judgment, for the settlement 
of all contractual and administrative 
issues arising out of procurements. 
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do 
not relieve the grantee or subgrantee 
of any contractual responsibilities 
under its contracts. Federal agencies 
will not substitute their judgment for 
that of the grantee or subgrantee un-
less the matter is primarily a Federal 
concern. Violations of law will be re-
ferred to the local, State, or Federal 
authority having proper jurisdiction. 

(12) Grantees and subgrantees will 
have protest procedures to handle and 
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resolve disputes relating to their pro-
curements and shall in all instances 
disclose information regarding the pro-
test to the awarding agency. A 
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with 
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to: 

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law 
will be under the jurisdiction of State 
or local authorities) and 

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure 
to review a complaint or protest. Pro-
tests received by the Federal agency 
other than those specified above will be 
referred to the grantee or subgrantee. 

(c) Competition. (1) All procurement 
transactions will be conducted in a 
manner providing full and open com-
petition consistent with the standards 
of § 85.36. Some of the situations con-
sidered to be restrictive of competition 
include but are not limited to: 

(i) Placing unreasonable require-
ments on firms in order for them to 
qualify to do business, 

(ii) Requiring unnecessary experience 
and excessive bonding, 

(iii) Noncompetitive pricing practices 
between firms or between affiliated 
companies, 

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts, 

(v) Organizational conflicts of inter-
est, 

(vi) Specifying only a brand name 
product instead of allowing an equal 
product to be offered and describing 
the performance of other relevant re-
quirements of the procurement, and 

(vii) Any arbitrary action in the pro-
curement process. 

(2) Grantees and subgrantees will 
conduct procurements in a manner 
that prohibits the use of statutorily or 
administratively imposed in-State or 
local geographical preferences in the 
evaluation of bids or proposals, except 
in those cases where applicable Federal 
statutes expressly mandate or encour-
age geographic preference. Nothing in 
this section preempts State licensing 
laws. When contracting for architec-
tural and engineering (A/E) services, 

geographic location may be a selection 
criteria provided its application leaves 
an appropriate number of qualified 
firms, given the nature and size of the 
project, to compete for the contract. 

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure 
that all solicitations: 

(i) Incorporate a clear and accurate 
description of the technical require-
ments for the material, product, or 
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly 
restrict competition. The description 
may include a statement of the quali-
tative nature of the material, product 
or service to be procured, and when 
necessary, shall set forth those min-
imum essential characteristics and 
standards to which it must conform if 
it is to satisfy its intended use. De-
tailed product specifications should be 
avoided if at all possible. When it is 
impractical or uneconomical to make a 
clear and accurate description of the 
technical requirements, a brand name 
or equal description may be used as a 
means to define the performance or 
other salient requirements of a pro-
curement. The specific features of the 
named brand which must be met by 
offerors shall be clearly stated; and 

(ii) Identify all requirements which 
the offerors must fulfill and all other 
factors to be used in evaluating bids or 
proposals. 

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used 
in acquiring goods and services are cur-
rent and include enough qualified 
sources to ensure maximum open and 
free competition. Also, grantees and 
subgrantees will not preclude potential 
bidders from qualifying during the so-
licitation period. 

(d) Methods of procurement to be fol-
lowed. (1) Procurement by small pur-
chase procedures. Small purchase proce-
dures are those relatively simple and 
informal procurement methods for se-
curing services, supplies, or other prop-
erty that do not cost more than the 
simplified acquisition threshold fixed 
at 41 U.S.C. 403(11) (currently set at 
$100,000). If small purchase procedures 
are used, price or rate quotations shall 
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be obtained from an adequate number 
of qualified sources. 

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract 
(lump sum or unit price) is awarded to 
the responsible bidder whose bid, con-
forming with all the material terms 
and conditions of the invitation for 
bids, is the lowest in price. The sealed 
bid method is the preferred method for 
procuring construction, if the condi-
tions in § 85.36(d)(2)(i) apply. 

(i) In order for sealed bidding to be 
feasible, the following conditions 
should be present: 

(A) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available; 

(B) Two or more responsible bidders 
are willing and able to compete effec-
tively and for the business; and 

(C) The procurement lends itself to a 
firm fixed price contract and the selec-
tion of the successful bidder can be 
made principally on the basis of price. 

(ii) If sealed bids are used, the fol-
lowing requirements apply: 

(A) The invitation for bids will be 
publicly advertised and bids shall be 
solicited from an adequate number of 
known suppliers, providing them suffi-
cient time prior to the date set for 
opening the bids; 

(B) The invitation for bids, which 
will include any specifications and per-
tinent attachments, shall define the 
items or services in order for the bidder 
to properly respond; 

(C) All bids will be publicly opened at 
the time and place prescribed in the in-
vitation for bids; 

(D) A firm fixed-price contract award 
will be made in writing to the lowest 
responsive and responsible bidder. 
Where specified in bidding documents, 
factors such as discounts, transpor-
tation cost, and life cycle costs shall be 
considered in determining which bid is 
lowest. Payment discounts will only be 
used to determine the low bid when 
prior experience indicates that such 
discounts are usually taken advantage 
of; and 

(E) Any or all bids may be rejected if 
there is a sound documented reason. 

(3) Procurement by competitive pro-
posals. The technique of competitive 
proposals is normally conducted with 

more than one source submitting an 
offer, and either a fixed-price or cost- 
reimbursement type contract is award-
ed. It is generally used when conditions 
are not appropriate for the use of 
sealed bids. If this method is used, the 
following requirements apply: 

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any 
response to publicized requests for pro-
posals shall be honored to the max-
imum extent practical; 

(ii) Proposals will be solicited from 
an adequate number of qualified 
sources; 

(iii) Grantees and subgrantees will 
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees; 

(iv) Awards will be made to the re-
sponsible firm whose proposal is most 
advantageous to the program, with 
price and other factors considered; and 

(v) Grantees and subgrantees may 
use competitive proposal procedures 
for qualifications-based procurement of 
architectural/engineering (A/E) profes-
sional services whereby competitors’ 
qualifications are evaluated and the 
most qualified competitor is selected, 
subject to negotiation of fair and rea-
sonable compensation. The method, 
where price is not used as a selection 
factor, can only be used in procure-
ment of A/E professional services. It 
cannot be used to purchase other types 
of services though A/E firms are a po-
tential source to perform the proposed 
effort. 

(4) Procurement by noncompetitive 
proposals is procurement through solic-
itation of a proposal from only one 
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate. 

(i) Procurement by noncompetitive 
proposals may be used only when the 
award of a contract is infeasible under 
small purchase procedures, sealed bids 
or competitive proposals and one of the 
following circumstances applies: 

(A) The item is available only from a 
single source; 

(B) The public exigency or emergency 
for the requirement will not permit a 
delay resulting from competitive solic-
itation; 
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(C) The awarding agency authorizes 
noncompetitive proposals; or 

(D) After solicitation of a number of 
sources, competition is determined in-
adequate. 

(ii) Cost analysis, i.e., verifying the 
proposed cost data, the projections of 
the data, and the evaluation of the spe-
cific elements of costs and profits, is 
required. 

(iii) Grantees and subgrantees may 
be required to submit the proposed pro-
curement to the awarding agency for 
pre-award review in accordance with 
paragraph (g) of this section. 

(e) Contracting with small and minority 
firms, women’s business enterprise and 
labor surplus area firms. (1) The grantee 
and subgrantee will take all necessary 
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are 
used when possible. 

(2) Affirmative steps shall include: 
(i) Placing qualified small and minor-

ity businesses and women’s business 
enterprises on solicitation lists; 

(ii) Assuring that small and minority 
businesses, and women’s business en-
terprises are solicited whenever they 
are potential sources; 

(iii) Dividing total requirements, 
when economically feasible, into small-
er tasks or quantities to permit max-
imum participation by small and mi-
nority business, and women’s business 
enterprises; 

(iv) Establishing delivery schedules, 
where the requirement permits, which 
encourage participation by small and 
minority business, and women’s busi-
ness enterprises; 

(v) Using the services and assistance 
of the Small Business Administration, 
and the Minority Business Develop-
ment Agency of the Department of 
Commerce; and 

(vi) Requiring the prime contractor, 
if subcontracts are to be let, to take 
the affirmative steps listed in para-
graphs (e)(2) (i) through (v) of this sec-
tion. 

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a 
cost or price analysis in connection 
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent 
on the facts surrounding the particular 

procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids 
or proposals. A cost analysis must be 
performed when the offeror is required 
to submit the elements of his esti-
mated cost, e.g., under professional, 
consulting, and architectural engineer-
ing services contracts. A cost analysis 
will be necessary when adequate price 
competition is lacking, and for sole 
source procurements, including con-
tract modifications or change orders, 
unless price reasonableness can be es-
tablished on the basis of a catalog or 
market price of a commercial product 
sold in substantial quantities to the 
general public or based on prices set by 
law or regulation. A price analysis will 
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price. 

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of 
the price for each contract in which 
there is no price competition and in all 
cases where cost analysis is performed. 
To establish a fair and reasonable prof-
it, consideration will be given to the 
complexity of the work to be per-
formed, the risk borne by the con-
tractor, the contractor’s investment, 
the amount of subcontracting, the 
quality of its record of past perform-
ance, and industry profit rates in the 
surrounding geographical area for 
similar work. 

(3) Costs or prices based on estimated 
costs for contracts under grants will be 
allowable only to the extent that costs 
incurred or cost estimates included in 
negotiated prices are consistent with 
Federal cost principles (see § 85.22). 
Grantees may reference their own cost 
principles that comply with the appli-
cable Federal cost principles. 

(4) The cost plus a percentage of cost 
and percentage of construction cost 
methods of contracting shall not be 
used. 

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding 
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is 
needed to ensure that the item and/or 
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service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time 
the specification is incorporated into a 
solicitation document. However, if the 
grantee or subgrantee desires to have 
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase. 

(2) Grantees and subgrantees must on 
request make available for awarding 
agency pre-award review procurement 
documents, such as requests for pro-
posals or invitations for bids, inde-
pendent cost estimates, etc. when: 

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails 
to comply with the procurement stand-
ards in this section; or 

(ii) The procurement is expected to 
exceed the simplified acquisition 
threshold and is to be awarded without 
competition or only one bid or offer is 
received in response to a solicitation; 
or 

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand 
name’’ product; or 

(iv) The proposed award is more than 
the simplified acquisition threshold 
and is to be awarded to other than the 
apparent low bidder under a sealed bid 
procurement; or 

(v) A proposed contract modification 
changes the scope of a contract or in-
creases the contract amount by more 
than the simplified acquisition thresh-
old. 

(3) A grantee or subgrantee will be 
exempt from the pre-award review in 
paragraph (g)(2) of this section if the 
awarding agency determines that its 
procurement systems comply with the 
standards of this section. 

(i) A grantee or subgrantee may re-
quest that its procurement system be 
reviewed by the awarding agency to de-
termine whether its system meets 
these standards in order for its system 
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third- 
party contracts are awarded on a reg-
ular basis. 

(ii) A grantee or subgrantee may self- 
certify its procurement system. Such 
self-certification shall not limit the 
awarding agency’s right to survey the 
system. Under a self-certification pro-
cedure, awarding agencies may wish to 
rely on written assurances from the 
grantee or subgrantee that it is com-
plying with these standards. A grantee 
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as 
being in compliance with these require-
ments and have its system available 
for review. 

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the 
simplified acquisition threshold, the 
awarding agency may accept the bond-
ing policy and requirements of the 
grantee or subgrantee provided the 
awarding agency has made a deter-
mination that the awarding agency’s 
interest is adequately protected. If 
such a determination has not been 
made, the minimum requirements shall 
be as follows: 

(1) A bid guarantee from each bidder 
equivalent to five percent of the bid price. 
The ‘‘bid guarantee’’ shall consist of a 
firm commitment such as a bid bond, 
certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required 
within the time specified. 

(2) A performance bond on the part of 
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond’’ is 
one executed in connection with a con-
tract to secure fulfillment of all the 
contractor’s obligations under such 
contract. 

(3) A payment bond on the part of the 
contractor for 100 percent of the contract 
price. A ‘‘payment bond’’ is one exe-
cuted in connection with a contract to 
assure payment as required by law of 
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract. 

(i) Contract provisions. A grantee’s 
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this 
section. Federal agencies are permitted 
to require changes, remedies, changed 
conditions, access and records reten-
tion, suspension of work, and other 
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clauses approved by the Office of Fed-
eral Procurement Policy. 

(1) Administrative, contractual, or 
legal remedies in instances where con-
tractors violate or breach contract 
terms, and provide for such sanctions 
and penalties as may be appropriate. 
(Contracts more than the simplified ac-
quisition threshold) 

(2) Termination for cause and for 
convenience by the grantee or sub-
grantee including the manner by which 
it will be effected and the basis for set-
tlement. (All contracts in excess of 
$10,000) 

(3) Compliance with Executive Order 
11246 of September 24, 1965, entitled 
‘‘Equal Employment Opportunity,’’ as 
amended by Executive Order 11375 of 
October 13, 1967, and as supplemented 
in Department of Labor regulations (41 
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by 
grantees and their contractors or sub-
grantees) 

(4) Compliance with the Copeland 
‘‘Anti-Kickback’’ Act (18 U.S.C. 874) as 
supplemented in Department of Labor 
regulations (29 CFR part 3). (All con-
tracts and subgrants for construction 
or repair) 

(5) Compliance with the Davis-Bacon 
Act (40 U.S.C. 276a to 276a–7) as supple-
mented by Department of Labor regu-
lations (29 CFR part 5). (Construction 
contracts in excess of $2000 awarded by 
grantees and subgrantees when re-
quired by Federal grant program legis-
lation) 

(6) Compliance with Sections 103 and 
107 of the Contract Work Hours and 
Safety Standards Act (40 U.S.C. 327–330) 
as supplemented by Department of 
Labor regulations (29 CFR part 5). 
(Construction contracts awarded by 
grantees and subgrantees in excess of 
$2000, and in excess of $2500 for other 
contracts which involve the employ-
ment of mechanics or laborers) 

(7) Notice of awarding agency re-
quirements and regulations pertaining 
to reporting. 

(8) Notice of awarding agency re-
quirements and regulations pertaining 
to patent rights with respect to any 
discovery or invention which arises or 
is developed in the course of or under 
such contract. 

(9) Awarding agency requirements 
and regulations pertaining to copy-
rights and rights in data. 

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency, 
the Comptroller General of the United 
States, or any of their duly authorized 
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to 
that specific contract for the purpose 
of making audit, examination, ex-
cerpts, and transcriptions. 

(11) Retention of all required records 
for three years after grantees or sub-
grantees make final payments and all 
other pending matters are closed. 

(12) Compliance with all applicable 
standards, orders, or requirements 
issued under section 306 of the Clean 
Air Act (42 U.S.C. 1857(h)), section 508 
of the Clean Water Act (33 U.S.C. 1368), 
Executive Order 11738, and Environ-
mental Protection Agency regulations 
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in 
excess of $100,000). 

(13) Mandatory standards and policies 
relating to energy efficiency which are 
contained in the state energy conserva-
tion plan issued in compliance with the 
Energy Policy and Conservation Act 
(Pub. L. 94–163, 89 Stat. 871). 

[53 FR 8068, 8087, Mar. 11, 1988, as amended at 
60 FR 19639, 19642, Apr. 19, 1995] 

§ 85.37 Subgrants. 

(a) States. States shall follow state 
law and procedures when awarding and 
administering subgrants (whether on a 
cost reimbursement or fixed amount 
basis) of financial assistance to local 
and Indian tribal governments. States 
shall: 

(1) Ensure that every subgrant in-
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; 

(2) Ensure that subgrantees are 
aware of requirements imposed upon 
them by Federal statute and regula-
tion; 

(3) Ensure that a provision for com-
pliance with § 85.42 is placed in every 
cost reimbursement subgrant; and 

(4) Conform any advances of grant 
funds to subgrantees substantially to 
the same standards of timing and 
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amount that apply to cash advances by 
Federal agencies. 

(b) All other grantees. All other grant-
ees shall follow the provisions of this 
part which are applicable to awarding 
agencies when awarding and admin-
istering subgrants (whether on a cost 
reimbursement or fixed amount basis) 
of financial assistance to local and In-
dian tribal governments. Grantees 
shall: 

(1) Ensure that every subgrant in-
cludes a provision for compliance with 
this part; 

(2) Ensure that every subgrant in-
cludes any clauses required by Federal 
statute and executive orders and their 
implementing regulations; and 

(3) Ensure that subgrantees are 
aware of requirements imposed upon 
them by Federal statutes and regula-
tions. 

(c) Exceptions. By their own terms, 
certain provisions of this part do not 
apply to the award and administration 
of subgrants: 

(1) Section 85.10; 
(2) Section 85.11; 
(3) The letter-of-credit procedures 

specified in Treasury Regulations at 31 
CFR part 205, cited in § 85.21; and 

(4) Section 85.50. 

REPORTS, RECORDS, RETENTION, AND 
ENFORCEMENT 

§ 85.40 Monitoring and reporting pro-
gram performance. 

(a) Monitoring by grantees. Grantees 
are responsible for managing the day- 
to-day operations of grant and 
subgrant supported activities. Grantees 
must monitor grant and subgrant sup-
ported activities to assure compliance 
with applicable Federal requirements 
and that performance goals are being 
achieved. Grantee monitoring must 
cover each program, function or activ-
ity. 

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information 
available from subsequent applications 
contains sufficient information to 
meet its programmatic needs, require 
the grantee to submit a performance 
report only upon expiration or termi-
nation of grant support. Unless waived 
by the Federal agency this report will 

be due on the same date as the final Fi-
nancial Status Report. 

(1) Grantees shall submit annual per-
formance reports unless the awarding 
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports 
shall be due 90 days after the grant 
year, quarterly or semi-annual reports 
shall be due 30 days after the reporting 
period. The final performance report 
will be due 90 days after the expiration 
or termination of grant support. If a 
justified request is submitted by a 
grantee, the Federal agency may ex-
tend the due date for any performance 
report. Additionally, requirements for 
unnecessary performance reports may 
be waived by the Federal agency. 

(2) Performance reports will contain, 
for each grant, brief information on the 
following: 

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output 
of the project can be quantified, a com-
putation of the cost per unit of output 
may be required if that information 
will be useful. 

(ii) The reasons for slippage if estab-
lished objectives were not met. 

(iii) Additional pertinent information 
including, when appropriate, analysis 
and explanation of cost overruns or 
high unit costs. 

(3) Grantees will not be required to 
submit more than the original and two 
copies of performance reports. 

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for 
subgrantees. 

(c) Construction performance reports. 
For the most part, on-site technical in-
spections and certified percentage-of- 
completion data are relied on heavily 
by Federal agencies to monitor 
progress under construction grants and 
subgrants. The Federal agency will re-
quire additional formal performance 
reports only when considered nec-
essary, and never more frequently than 
quarterly. 

(d) Significant developments. Events 
may occur between the scheduled per-
formance reporting dates which have 
significant impact upon the grant or 
subgrant supported activity. In such 
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cases, the grantee must inform the 
Federal agency as soon as the following 
types of conditions become known: 

(1) Problems, delays, or adverse con-
ditions which will materially impair 
the ability to meet the objective of the 
award. This disclosure must include a 
statement of the action taken, or con-
templated, and any assistance needed 
to resolve the situation. 

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned. 

(e) Federal agencies may make site 
visits as warranted by program needs. 

(f) Waivers, extensions. (1) Federal 
agencies may waive any performance 
report required by this part if not need-
ed. 

(2) The grantee may waive any per-
formance report from a subgrantee 
when not needed. The grantee may ex-
tend the due date for any performance 
report from a subgrantee if the grantee 
will still be able to meet its perform-
ance reporting obligations to the Fed-
eral agency. 

§ 85.41 Financial reporting. 
(a) General. (1) Except as provided in 

paragraphs (a) (2) and (5) of this sec-
tion, grantees will use only the forms 
specified in paragraphs (a) through (e) 
of this section, and such supple-
mentary or other forms as may from 
time to time be authorized by OMB, 
for: 

(i) Submitting financial reports to 
Federal agencies, or 

(ii) Requesting advances or reim-
bursements when letters of credit are 
not used. 

(2) Grantees need not apply the forms 
prescribed in this section in dealing 
with their subgrantees. However, 
grantees shall not impose more burden-
some requirements on subgrantees. 

(3) Grantees shall follow all applica-
ble standard and supplemental Federal 
agency instructions approved by OMB 
to the extent required under the Paper-
work Reduction Act of 1980 for use in 
connection with forms specified in 
paragraphs (b) and (c) of this section. 
Federal agencies may issue substantive 
supplementary instructions only with 
the approval of OMB. Federal agencies 

may shade out or instruct the grantee 
to disregard any line item that the 
Federal agency finds unnecessary for 
its decisionmaking purposes. 

(4) Grantees will not be required to 
submit more than the original and two 
copies of forms required under this 
part. 

(5) Federal agencies may provide 
computer outputs to grantees to expe-
dite or contribute to the accuracy of 
reporting. Federal agencies may accept 
the required information from grantees 
in machine usable format or computer 
printouts instead of prescribed forms. 

(6) Federal agencies may waive any 
report required by this section if not 
needed. 

(7) Federal agencies may extend the 
due date of any financial report upon 
receiving a justified request from a 
grantee. 

(b) Financial Status Report—(1) Form: 
Grantees will use the FFR to report 
the status of funds for all non-con-
struction grants, for construction 
grants or grants which include both 
construction and non-construction ac-
tivities as determined by HUD. 

(2) Accounting basis. HUD shall pre-
scribe whether the FFR shall be on a 
cash or accrual basis. If HUD requires 
accrual information and the grantee’s 
accounting records are not normally 
kept on the accrual basis, the grantee 
shall not be required to convert its ac-
counting system but shall develop such 
accrual information through an anal-
ysis of the documentation on hand. 

(3) HUD shall determine the fre-
quency of the FFR for each project or 
program, considering the size and com-
plexity of the particular project or pro-
gram. However, the report will not be 
required more frequently than quar-
terly or less frequently than annually. 
The reporting period end dates shall be 
March 31, June 30, September 30 or De-
cember 31. A final FFR shall be re-
quired at the completion of the award 
agreement and shall use the end date of 
the project or grant period as the re-
porting end date. 

(4) HUD requires recipients to submit 
the FFR (original and two copies), not 
later than 30 days after the end of each 
specified reporting period for quarterly 
and semiannual reports and 90 days for 
annual reports. Final reports shall be 
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submitted no later than 90 days after 
the expiration or termination of grant 
support. 

(c) (1) For grants paid by Treasury 
check advances or electronic transfer 
of funds, the grantee will submit the 
FFR, unless the terms of the award ex-
empt the grantee from this require-
ment or proscribe an alternate method 
of financial reporting. HUD will use 
these reports to monitor cash advanced 
to grantees and to obtain disbursement 
or financial status information for 
each grant from grantees. The format 
of the FFR may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance. 
HUD may require forecasts of Federal 
cash requirements in the ‘‘Remarks’’ 
section of the report. 

(2) Cash in hands of subgrantees. When 
considered necessary and feasible HUD 
may require grantees to report the 
amount of cash advances in excess of 
three days’ needs in the hands of their 
subgrantees or contractors and to pro-
vide short narrative explanations of ac-
tions taken by the grantee to reduce 
the excess balances. 

[53 FR 8068, 8087, Mar. 11, 1988, as amended at 
75 FR 41090, July 15, 2010] 

§ 85.42 Retention and access require-
ments for records. 

(a) Applicability. (1) This section ap-
plies to all financial and programmatic 
records, supporting documents, statis-
tical records, and other records of 
grantees or subgrantees which are: 

(i) Required to be maintained by the 
terms of this part, program regulations 
or the grant agreement, or 

(ii) Otherwise reasonably considered 
as pertinent to program regulations or 
the grant agreement. 

(2) This section does not apply to 
records maintained by contractors or 
subcontractors. For a requirement to 
place a provision concerning records in 
certain kinds of contracts, see 
§ 85.36(i)(10). 

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records 
must be retained for three years from 
the starting date specified in paragraph 
(c) of this section. 

(2) If any litigation, claim, negotia-
tion, audit or other action involving 
the records has been started before the 
expiration of the 3-year period, the 
records must be retained until comple-
tion of the action and resolution of all 
issues which arise from it, or until the 
end of the regular 3-year period, which-
ever is later. 

(3) To avoid duplicate recordkeeping, 
awarding agencies may make special 
arrangements with grantees and sub-
grantees to retain any records which 
are continuously needed for joint use. 
The awarding agency will request 
transfer of records to its custody when 
it determines that the records possess 
long-term retention value. When the 
records are transferred to or main-
tained by the Federal agency, the 3- 
year retention requirement is not ap-
plicable to the grantee or subgrantee. 

(c) Starting date of retention period—(1) 
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the 
records of each funding period starts on 
the day the grantee or subgrantee sub-
mits to the awarding agency its single 
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records 
starts on the day the grantee submits 
its expenditure report for the last quar-
ter of the Federal fiscal year. In all 
other cases, the retention period starts 
on the day the grantee submits its 
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report 
would have been due. 

(2) Real property and equipment 
records. The retention period for real 
property and equipment records starts 
from the date of the disposition or re-
placement or transfer at the direction 
of the awarding agency. 

(3) Records for income transactions 
after grant or subgrant support. In some 
cases grantees must report income 
after the period of grant support. 
Where there is such a requirement, the 
retention period for the records per-
taining to the earning of the income 
starts from the end of the grantee’s fis-
cal year in which the income is earned. 
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(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records: 
Indirect cost rate computations or pro-
posals, cost allocation plans, and any 
similar accounting computations of 
the rate at which a particular group of 
costs is chargeable (such as computer 
usage chargeback rates or composite 
fringe benefit rates). 

(i) If submitted for negotiation. If the 
proposal, plan, or other computation is 
required to be submitted to the Federal 
Government (or to the grantee) to form 
the basis for negotiation of the rate, 
then the 3-year retention period for its 
supporting records starts from the date 
of such submission. 

(ii) If not submitted for negotiation. If 
the proposal, plan, or other computa-
tion is not required to be submitted to 
the Federal Government (or to the 
grantee) for negotiation purposes, then 
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the 
fiscal year (or other accounting period) 
covered by the proposal, plan, or other 
computation. 

(d) Substitution of microfilm. Copies 
made by microfilming, photocopying, 
or similar methods may be substituted 
for the original records. 

(e) Access to records—(1) Records of 
grantees and subgrantees. The awarding 
agency and the Comptroller General of 
the United States, or any of their au-
thorized representatives, shall have the 
right of access to any pertinent books, 
documents, papers, or other records of 
grantees and subgrantees which are 
pertinent to the grant, in order to 
make audits, examinations, excerpts, 
and transcripts. 

(2) Expiration of right of access. The 
rights of access in this section must 
not be limited to the required reten-
tion period but shall last as long as the 
records are retained. 

(f) Restrictions on public access. The 
Federal Freedom of Information Act (5 
U.S.C. 552) does not apply to records 
Unless required by Federal, State, or 
local law, grantees and subgrantees are 
not required to permit public access to 
their records. 

§ 85.43 Enforcement. 

(a) Remedies for noncompliance. If a 
grantee or subgrantee materially fails 
to comply with any term of an award, 
whether stated in a Federal statute or 
regulation, an assurance, in a State 
plan or application, a notice of award, 
or elsewhere, the awarding agency may 
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances: 

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or 
more severe enforcement action by the 
awarding agency, 

(2) Disallow (that is, deny both use of 
funds and matching credit for) all or 
part of the cost of the activity or ac-
tion not in compliance, 

(3) Wholly or partly suspend or ter-
minate the current award for the 
grantee’s or subgrantee’s program, 

(4) Withhold further awards for the 
program, or 

(5) Take other remedies that may be 
legally available. 

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency 
will provide the grantee or subgrantee 
an opportunity for such hearing, ap-
peal, or other administrative pro-
ceeding to which the grantee or sub-
grantee is entitled under any statute 
or regulation applicable to the action 
involved. 

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee 
resulting from obligations incurred by 
the grantee or subgrantee during a sus-
pension or after termination of an 
award are not allowable unless the 
awarding agency expressly authorizes 
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are 
necessary and not reasonably avoidable 
are allowable if: 

(1) The costs result from obligations 
which were properly incurred by the 
grantee or subgrantee before the effec-
tive date of suspension or termination, 
are not in anticipation of it, and, in the 
case of a termination, are 
noncancellable, and, 
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(2) The costs would be allowable if 
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination 
takes effect. 

(d) Relationship to debarment and sus-
pension. The enforcement remedies 
identified in this section, including 
suspension and termination, do not 
preclude a grantee or subgrantee from 
being subject to 2 CFR part 2424 (see 
§ 85.35). 

[53 FR 8068, 8087, Mar. 11, 1988, as amended at 
72 FR 73493, Dec. 27, 2007] 

§ 85.44 Termination for convenience. 

Except as provided in § 85.43 awards 
may be terminated in whole or in part 
only as follows: 

(a) By the awarding agency with the 
consent of the grantee or subgrantee in 
which case the two parties shall agree 
upon the termination conditions, in-
cluding the effective date and in the 
case of partial termination, the portion 
to be terminated, or 

(b) By the grantee or subgrantee 
upon written notification to the award-
ing agency, setting forth the reasons 
for such termination, the effective 
date, and in the case of partial termi-
nation, the portion to be terminated. 
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of 
the award will not accomplish the pur-
poses for which the award was made, 
the awarding agency may terminate 
the award in its entirety under either 
§ 85.43 or paragraph (a) of this section. 

Subpart D—After-the-Grant 
Requirements 

§ 85.50 Closeout. 

(a) General. The Federal agency will 
close out the award when it determines 
that all applicable administrative ac-
tions and all required work of the 
grant has been completed. 

(b) Reports. Within 90 days after the 
expiration or termination of the grant, 
the grantee must submit all financial, 
performance, and other reports re-
quired as a condition of the grant. 
Upon request by the grantee, Federal 
agencies may extend this timeframe. 

These may include but are not limited 
to: 

(1) Final performance or progress re-
port. 

(2) The Federal financial report form, 
as well as other forms prescribed by 
the program. 

(3) Invention disclosure (if applicable). 
(4) Federally-owned property report: 

In accordance with § 85.32(f), a grantee 
must submit an inventory of all feder-
ally owned property (as distinct from 
property acquired with grant funds) for 
which it is accountable and request dis-
position instructions from the Federal 
agency of property no longer needed. 

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of 
reports in paragraph (b) of this section, 
make upward or downward adjust-
ments to the allowable costs. 

(d) Cash adjustments. (1) The Federal 
agency will make prompt payment to 
the grantee for allowable reimbursable 
costs. 

(2) The grantee must immediately re-
fund to the Federal agency any balance 
of unobligated (unencumbered) cash 
advanced that is not authorized to be 
retained for use on other grants. 

[53 FR 8068, 8087, Mar. 11, 1988, as amended at 
75 FR 41091, July 15, 2010] 

§ 85.51 Later disallowances and adjust-
ments. 

The closeout of a grant does not af-
fect: 

(a) The Federal agency’s right to dis-
allow costs and recover funds on the 
basis of a later audit or other review; 

(b) The grantee’s obligation to return 
any funds due as a result of later re-
funds, corrections, or other trans-
actions; 

(c) Records retention as required in 
§ 85.42; 

(d) Property management require-
ments in §§ 85.31 and 85.32; and 

(e) Audit requirements in § 85.26. 

§ 85.52 Collection of amounts due. 
(a) Any funds paid to a grantee in ex-

cess of the amount to which the grant-
ee is finally determined to be entitled 
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable 
period after demand, the Federal agen-
cy may reduce the debt by: 
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(1) Making an adminstrative offset 
against other requests for reimburse-
ments, 

(2) Withholding advance payments 
otherwise due to the grantee, or 

(3) Other action permitted by law. 
(b) Except where otherwise provided 

by statutes or regulations, the Federal 
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4 
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal. 

Subpart E—Entitlement [Reserved] 

PART 87—NEW RESTRICTIONS ON 
LOBBYING 

Subpart A—General 

Sec. 
87.100 Conditions on use of funds. 
87.105 Definitions. 
87.110 Certification and disclosure. 

Subpart B—Activities by Own Employees 

87.200 Agency and legislative liaison. 
87.205 Professional and technical services. 
87.210 Reporting. 

Subpart C—Activities by Other Than Own 
Employees 

87.300 Professional and technical services. 

Subpart D—Penalties and Enforcement 

87.400 Penalties. 
87.405 Penalty procedures. 
87.410 Enforcement. 

Subpart E—Exemptions 

87.500 Secretary of Defense. 

Subpart F—Agency Reports 

87.600 Semi-annual compilation. 
87.605 Inspector General report. 

APPENDIX A TO PART 87—CERTIFICATION RE-
GARDING LOBBYING 

APPENDIX B TO PART 87—DISCLOSURE FORM 
TO REPORT LOBBYING 

AUTHORITY: 31 U.S.C. 1352; 42 U.S.C. 3535(d). 

SOURCE: 55 FR 6737, 6750, Feb. 26, 1990, un-
less otherwise noted. 

CROSS REFERENCE: See also OMB notice 
published at 54 FR 52306, December 20, 1989. 

Subpart A—General 
§ 87.100 Conditions on use of funds. 

(a) No appropriated funds may be ex-
pended by the recipient of a Federal 
contract, grant, loan, or cooperative 
ageement to pay any person for influ-
encing or attempting to influence an 
officer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
any of the following covered Federal 
actions: the awarding of any Federal 
contract, the making of any Federal 
grant, the making of any Federal loan, 
the entering into of any cooperative 
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant, 
loan, or cooperative agreement. 

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative 
agreement shall file with that agency a 
certification, set forth in appendix A, 
that the person has not made, and will 
not make, any payment prohibited by 
paragraph (a) of this section. 

(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative 
agreement shall file with that agency a 
disclosure form, set forth in appendix 
B, if such person has made or has 
agreed to make any payment using 
nonappropriated funds (to include prof-
its from any covered Federal action), 
which would be prohibited under para-
graph (a) of this section if paid for with 
appropriated funds. 

(d) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
that agency a statement, set forth in 
appendix A, whether that person has 
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any 
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or 
guarantee. 

(e) Each person who requests or re-
ceives from an agency a commitment 
providing for the United States to in-
sure or guarantee a loan shall file with 
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that agency a disclosure form, set forth 
in appendix B, if that person has made 
or has agreed to make any payment to 
influence or attempt to influence an of-
ficer or employee of any agency, a 
Member of Congress, an officer or em-
ployee of Congress, or an employee of a 
Member of Congress in connection with 
that loan insurance or guarantee. 

§ 87.105 Definitions. 

For purposes of this part: 
(a) Agency, as defined in 5 U.S.C. 

552(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and 
Government corporations, as defined in 
31 U.S.C. 9101(1). 

(b) Covered Federal action means any 
of the following Federal actions: 

(1) The awarding of any Federal con-
tract; 

(2) The making of any Federal grant; 
(3) The making of any Federal loan; 
(4) The entering into of any coopera-

tive agreement; and, 
(5) The extension, continuation, re-

newal, amendment, or modification of 
any Federal contract, grant, loan, or 
cooperative agreement. 

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United 
States to insure or guarantee a loan. 
Loan guarantees and loan insurance 
are addressed independently within 
this part. 

(c) Federal contract means an acquisi-
tion contract awarded by an agency, 
including those subject to the Federal 
Acquisition Regulation (FAR), and any 
other acquisition contract for real or 
personal property or services not sub-
ject to the FAR. 

(d) Federal cooperative agreement 
means a cooperative agreement en-
tered into by an agency. 

(e) Federal grant means an award of 
financial assistance in the form of 
money, or property in lieu of money, 
by the Federal Government or a direct 
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing, 
loans, loan guarantees, loan insurance, 
interest subsidies, insurance, or direct 

United States cash assistance to an in-
dividual. 

(f) Federal loan means a loan made by 
an agency. The term does not include 
loan guarantee or loan insurance. 

(g) Indian tribe and tribal organization 
have the meaning provided in section 4 
of the Indian Self-Determination and 
Education Assistance Act (25 U.S.C. 
450B). Alaskan Natives are included 
under the definitions of Indian tribes in 
that Act. 

(h) Influencing or attempting to influ-
ence means making, with the intent to 
influence, any communication to or ap-
pearance before an officer or employee 
or any agency, a Member of Congress, 
an officer or employee of Congress, or 
an employee of a Member of Congress 
in connection with any covered Federal 
action. 

(i) Loan guarantee and loan insurance 
means an agency’s guarantee or insur-
ance of a loan made by a person. 

(j) Local government means a unit of 
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of 
a governmental duty, including a local 
public authority, a special district, an 
intrastate district, a council of govern-
ments, a sponsor group representative 
organization, and any other instrumen-
tality of a local government. 

(k) Officer or employee of an agency in-
cludes the following individuals who 
are employed by an agency: 

(1) An individual who is appointed to 
a position in the Government under 
title 5, U.S. Code, including a position 
under a temporary appointment; 

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37, 
U.S. Code; 

(3) A special Government employee 
as defined in section 202, title 18, U.S. 
Code; and, 

(4) An individual who is a member of 
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix 
2. 

(l) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society, 
State, and local government, regard-
less of whether such entity is operated 
for profit or not for profit. This term 
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excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal 
law. 

(m) Reasonable compensation means, 
with respect to a regularly employed 
officer or employee of any person, com-
pensation that is consistent with the 
normal compensation for such officer 
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal 
Government. 

(n) Reasonable payment means, with 
respect to perfessional and other tech-
nical services, a payment in an amount 
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector. 

(o) Recipient includes all contractors, 
subcontractors at any tier, and sub-
grantees at any tier of the recipient of 
funds received in connection with a 
Federal contract, grant, loan, or coop-
erative agreement. The term excludes 
an Indian tribe, tribal organization, or 
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law. 

(p) Regularly employed means, with 
respect to an officer or employee of a 
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure 
or guarantee a loan, an officer or em-
ployee who is employed by such person 
for at least 130 working days within 
one year immediately preceding the 
date of the submission that initiates 
agency consideration of such person for 
receipt of such contract, grant, loan, 
cooperative agreement, loan insurance 
commitment, or loan guarantee com-
mitment. An officer or employee who is 
employed by such person for less than 
130 working days within one year im-
mediately preceding the date of the 
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as 
soon as he or she is employed by such 
person for 130 working days. 

(q) State means a State of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States, 
an agency or instrumentality of a 

State, and a multi-State, regional, or 
interstate entity having governmental 
duties and powers. 

§ 87.110 Certification and disclosure. 

(a) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such 
person for: 

(1) Award of a Federal contract, 
grant, or cooperative agreement ex-
ceeding $100,000; or 

(2) An award of a Federal loan or a 
commitment providing for the United 
States to insure or guarantee a loan 
exceeding $150,000 or the single family 
maximum mortgage limit for affected 
programs, whichever is greater. 

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of: 

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000; 
or 

(2) A Federal loan or a commitment 
providing for the United States to in-
sure or guarantee a loan exceeding 
$150,000 or the single family maximum 
mortgage limit for affected programs, 
whichever is greater. 

Unless such person previously filed a 
certification, and a disclosure form, if 
required, under paragraph (a) of this 
section. 

(c) Each person shall file a disclosure 
form at the end of each calendar quar-
ter in which there occurs any event 
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure 
form previously filed by such person 
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects 
the accuracy of the information re-
ported includes: 

(1) A cumulative increase of $25,000 or 
more in the amount paid or expected to 
be paid for influencing or attempting 
to influence a covered Federal action; 
or 

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to 
influence a covered Federal action; or, 

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to 
influence or attempt to influence a 
covered Federal action. 
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(d) Any person who requests or re-
ceives from a person referred to in 
paragraphs (a) or (b) of this section: 

(1) A subcontract exceeding $100,000 
at any tier under a Federal contract; 

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier 
under a Federal grant; 

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
loan exceeding $150,000; or, 

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal 
cooperative agreement, 

Shall file a certification, and a disclo-
sure form, if required, to the next tier 
above. 

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from 
tier to tier until received by the person 
referred to in paragraphs (a) or (b) of 
this section. That person shall forward 
all disclosure forms to the agency. 

(f) Any certification or disclosure 
form filed under paragraph (e) of this 
section shall be treated as a material 
representation of fact upon which all 
receiving tiers shall rely. All liability 
arising from an erroneous representa-
tion shall be borne solely by the tier 
filing that representation and shall not 
be shared by any tier to which the er-
roneous representation is forwarded. 
Submitting an erroneous certification 
or disclosure constitutes a failure to 
file the required certification or disclo-
sure, respectively. If a person fails to 
file a required certification or disclo-
sure, the United States may pursue all 
available remedies, including those au-
thorized by section 1352, title 31, U.S. 
Code. 

(g) For awards and commitments in 
process prior to December 23, 1989, but 
not made before that date, certifi-
cations shall be required at award or 
commitment, covering activities oc-
curring between December 23, 1989, and 
the date of award or commitment. 
However, for awards and commitments 
in process prior to the December 23, 
1989 effective date of these provisions, 
but not made before December 23, 1989, 
disclosure forms shall not be required 
at time of award or commitment but 
shall be filed within 30 days. 

(h) No reporting is required for an ac-
tivity paid for with appropriated funds 

if that activity is allowable under ei-
ther subpart B or C. 

[55 FR 6737, 6750, Feb. 26, 1990, as amended at 
59 FR 5321, Feb. 4, 1994] 

Subpart B—Activities by Own 
Employees 

§ 87.200 Agency and legislative liaison. 
(a) The prohibition on the use of ap-

propriated funds, in § 87.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action. 

(b) For purposes of paragraph (a) of 
this section, providing any information 
specifically requested by an agency or 
Congress is allowable at any time. 

(c) For purposes of paragraph (a) of 
this section, the following agency and 
legislative liaison activities are allow-
able at any time only where they are 
not related to a specific solicitation for 
any covered Federal action: 

(1) Discussing with an agency (in-
cluding individual demonstrations) the 
qualities and characteristics of the per-
son’s products or services, conditions 
or terms of sale, and service capabili-
ties; and, 

(2) Technical discussions and other 
activities regarding the application or 
adaptation of the person’s products or 
services for an agency’s use. 

(d) For purposes of paragraph (a) of 
this section, the following agencies and 
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal 
action: 

(1) Providing any information not 
specifically requested but necessary for 
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action; 

(2) Technical discussions regarding 
the preparation of an unsolicited pro-
posal prior to its official submission; 
and, 

(3) Capability presentations by per-
sons seeking awards from an agency 
pursuant to the provisions of the Small 
Business Act, as amended by Pub. L. 
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95–507 and other subsequent amend-
ments. 

(e) Only those activities expressly au-
thorized by this section are allowable 
under this section. 

§ 87.205 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 87.100 (a), does 
not apply in the case of a payment of 
reasonable compensation made to an 
officer or employee of a person request-
ing or receiving a Federal contract, 
grant, loan, or cooperative agreement 
or an extension, continuation, renewal, 
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered 
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal 
contract, grant, loan, or cooperative 
agreement or for meeting requirements 
imposed by or pursuant to law as a 
condition for receiving that Federal 
contract, grant, loan, or cooperative 
agreement. 

(b) For purposes of paragraph (a) of 
this section, professional and technical 
services shall be limited to advice and 
analysis directly applying any profes-
sional or technical discipline. For ex-
ample, drafting of a legal document ac-
companying a bid or proposal by a law-
yer is allowable. Similarly, technical 
advice provided by an engineer on the 
performance or operational capability 
of a piece of equipment rendered di-
rectly in the negotiation of a contract 
is allowable. However, communications 
with the intent to influence made by a 
professional (such as a licensed lawyer) 
or a technical person (such as a li-
censed accountant) are not allowable 
under this section unless they provide 
advice and analysis directly applying 
their professional or technical exper-
tise and unless the advice or analysis is 
rendered directly and solely in the 
preparation, submission or negotiation 
of a covered Federal action. Thus, for 
example, communications with the in-
tent to influence made by a lawyer 
that do not provide legal advice or 
analysis directly and solely related to 
the legal aspects of his or her client’s 
proposal, but generally advocate one 

proposal over another are not allow-
able under this section because the 
lawyer is not providing professional 
legal services. Similarly, communica-
tions with the intent to influence made 
by an engineer providing an engineer-
ing analysis prior to the preparation or 
submission of a bid or proposal are not 
allowable under this section since the 
engineer is providing technical services 
but not directly in the preparation, 
submission or negotiation of a covered 
Federal action. 

(c) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(d) Only those services expressly au-
thorized by this section are allowable 
under this section. 

§ 87.210 Reporting. 

No reporting is required with respect 
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person. 

Subpart C—Activities by Other 
Than Own Employees 

§ 87.300 Professional and technical 
services. 

(a) The prohibition on the use of ap-
propriated funds, in § 87.100 (a), does 
not apply in the case of any reasonable 
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional 
or technical services rendered directly 
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant, 
loan, or cooperative agreement or for 
meeting requirements imposed by or 
pursuant to law as a condition for re-
ceiving that Federal contract, grant, 
loan, or cooperative agreement. 

(b) The reporting requirements in 
§ 87.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to 
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professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States 
to insure or guarantee a loan. 

(c) For purposes of paragraph (a) of 
this section, professional and technical 
services shall be limited to advice and 
analysis directly applying any profes-
sional or technical discipline. For ex-
ample, drafting or a legal document ac-
companying a bid or proposal by a law-
yer is allowable. Similarly, technical 
advice provided by an engineer on the 
performance or operational capability 
of a piece of equipment rendered di-
rectly in the negotiation of a contract 
is allowable. However, communications 
with the intent to influence made by a 
professional (such as a licensed lawyer) 
or a technical person (such as a li-
censed accountant) are not allowable 
under this section unless they provide 
advice and analysis directly applying 
their professional or technical exper-
tise and unless the advice or analysis is 
rendered directly and solely in the 
preparation, submission or negotiation 
of a covered Federal action. Thus, for 
example, communications with the in-
tent to influence made by a lawyer 
that do not provide legal advice or 
analysis directly and solely related to 
the legal aspects of his or her client’s 
proposal, but generally advocate one 
proposal over another are not allow-
able under this section because the 
lawyer is not providing professional 
legal services. Similarly, communica-
tions with the intent to influence made 
by an engineer providing an engineer-
ing analysis prior to the preparation or 
submission of a bid or proposal are not 
allowable under this section since the 
engineer is providing technical services 
but not directly in the preparation, 
submission or negotiation of a covered 
Federal action. 

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include 
those required by law or regulation, or 
reasonably expected to be required by 
law or regulation, and any other re-
quirements in the actual award docu-
ments. 

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-

clude consultants and trade associa-
tions. 

(f) Only those services expressly au-
thorized by this section are allowable 
under this section. 

Subpart D—Penalties and 
Enforcement 

§ 87.400 Penalties. 

(a) Any person who makes an expend-
iture prohibited herein shall be subject 
to a civil penalty of not less than 
$10,000 and not more than $100,000 for 
each such expenditure. 

(b) Any person who fails to file or 
amend the disclosure form (see appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil 
penalty of not less than $10,000 and not 
more than $100,000 for each such fail-
ure. 

(c) A filing or amended filing on or 
after the date on which an administra-
tive action for the imposition of a civil 
penalty is commenced does not prevent 
the imposition of such civil penalty for 
a failure occurring before that date. An 
administrative action is commenced 
with respect to a failure when an inves-
tigating official determines in writing 
to commence an investigation of an al-
legation of such failure. 

(d) In determining whether to impose 
a civil penalty, and the amount of any 
such penalty, by reason of a violation 
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the 
effect on the ability of such person to 
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of 
the person to pay the penalty, and such 
other matters as may be appropriate. 

(e) First offenders under paragraphs 
(a) or (b) of this section shall be subject 
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and 
subsequent offenses by persons shall be 
subject to an appropriate civil penalty 
between $10,000 and $100,000, as deter-
mined by the agency head or his or her 
designee. 

(f) An imposition of a civil penalty 
under this section does not prevent the 
United States from seeking any other 
remedy that may apply to the same 
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conduct that is the basis for the impo-
sition of such civil penalty. 

§ 87.405 Penalty procedures. 
Agencies shall impose and collect 

civil penalties pursuant to the provi-
sions of the Program Fraud and Civil 
Remedies Act, 31 U.S.C. sections 3803 
(except subsection (c)), 3804, 3805, 3806, 
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the 
requirements herein. 

§ 87.410 Enforcement. 
The head of each agency shall take 

such actions as are necessary to ensure 
that the provisions herein are vigor-
ously implemented and enforced in 
that agency. 

Subpart E—Exemptions 

§ 87.500 Secretary of Defense. 
(a) The Secretary of Defense may ex-

empt, on a case-by-case basis, a cov-
ered Federal action from the prohibi-
tion whenever the Secretary deter-
mines, in writing, that such an exemp-
tion is in the national interest. The 
Secretary shall transmit a copy of each 
such written exemption to Congress 
immediately after making such a de-
termination. 

(b) The Department of Defense may 
issue supplemental regulations to im-
plement paragraph (a) of this section. 

Subpart F—Agency Reports 

§ 87.600 Semi-annual compilation. 
(a) The head of each agency shall col-

lect and compile the disclosure reports 
(see appendix B) and, on May 31 and 
November 30 of each year, submit to 
the Secretary of the Senate and the 
Clerk of the House of Representatives a 
report containing a compilation of the 
information contained in the disclo-
sure reports received during the six- 
month period ending on March 31 or 
September 30, respectively, of that 
year. 

(b) The report, including the com-
pilation, shall be available for public 
inspection 30 days after receipt of the 
report by the Secretary and the Clerk. 

(c) Information that involves intel-
ligence matters shall be reported only 

to the Select Committee on Intel-
ligence of the Senate, the Permanent 
Select Committee on Intelligence of 
the House of Representatives, and the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(d) Information that is classified 
under Executive Order 12356 or any suc-
cessor order shall be reported only to 
the Committee on Foreign Relations of 
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed 
Services of the Senate and the House of 
Representatives (whichever such com-
mittees have jurisdiction of matters 
involving such information) and to the 
Committees on Appropriations of the 
Senate and the House of Representa-
tives in accordance with procedures 
agreed to by such committees. Such in-
formation shall not be available for 
public inspection. 

(e) The first semi-annual compilation 
shall be submitted on May 31, 1990, and 
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990. 

(f) Major agencies, designated by the 
Office of Management and Budget 
(OMB), are required to provide ma-
chine-readable compilations to the 
Secretary of the Senate and the Clerk 
of the House of Representatives no 
later than with the compilations due 
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum 
to these agencies. 

(g) Non-major agencies are requested 
to provide machine-readable compila-
tions to the Secretary of the Senate 
and the Clerk of the House of Rep-
resentatives. 

(h) Agencies shall keep the originals 
of all disclosure reports in the official 
files of the agency. 

§ 87.605 Inspector General report. 
(a) The Inspector General, or other 

official as specified in paragraph (b) of 
this section, of each agency shall pre-
pare and submit to Congress each year, 
commencing with submission of the 
President’s Budget in 1991, an evalua-
tion of the compliance of that agency 
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with, and the effectiveness of, the re-
quirements herein. The evaluation may 
include any recommended changes that 
may be necessary to strengthen or im-
prove the requirements. 

(b) In the case of an agency that does 
not have an Inspector General, the 
agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no 
such comparable official, the head of 
the agency shall prepare and submit 
the annual report. 

(c) The annual report shall be sub-
mitted at the same time the agency 
submits its annual budget justifica-
tions to Congress. 

(d) The annual report shall include 
the following: All alleged violations re-
lating to the agency’s covered Federal 
actions during the year covered by the 
report, the actions taken by the head 
of the agency in the year covered by 
the report with respect to those alleged 
violations and alleged violations in 
previous years, and the amounts of 
civil penalties imposed by the agency 
in the year covered by the report. 

APPENDIX A TO PART 87—CERTIFICATION 
REGARDING LOBBYING 

Certification for Contracts, Grants, Loans, and 
Cooperative Agreements 

The undersigned certifies, to the best of his 
or her knowledge and belief, that: 

(1) No Federal appropriated funds have 
been paid or will be paid, by or on behalf of 
the undersigned, to any person for influ-
encing or attempting to influence an officer 
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or 
an employee of a Member of Congress in con-
nection with the awarding of any Federal 
contract, the making of any Federal grant, 
the making of any Federal loan, the entering 
into of any cooperative agreement, and the 
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement. 

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
Federal contract, grant, loan, or cooperative 
agreement, the undersigned shall complete 
and submit Standard Form-LLL, ‘‘Disclosure 
Form to Report Lobbying,’’ in accordance 
with its instructions. 

(3) The undersigned shall require that the 
language of this certification be included in 
the award documents for all subawards at all 
tiers (including subcontracts, subgrants, and 
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients 
shall certify and disclose accordingly. 

This certification is a material representa-
tion of fact upon which reliance was placed 
when this transaction was made or entered 
into. Submission of this certification is a 
prerequisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required certification shall be subject to a 
civil penalty of not less than $10,000 and not 
more than $100,000 for each such failure. 

Statement for Loan Guarantees and Loan 
Insurance 

The undersigned states, to the best of his 
or her knowledge and belief, that: 

If any funds have been paid or will be paid 
to any person for influencing or attempting 
to influence an officer or employee of any 
agency, a Member of Congress, an officer or 
employee of Congress, or an employee of a 
Member of Congress in connection with this 
commitment providing for the United States 
to insure or guarantee a loan, the under-
signed shall complete and submit Standard 
Form-LLL, ‘‘Disclosure Form to Report Lob-
bying,’’ in accordance with its instructions. 

Submission of this statement is a pre-
requisite for making or entering into this 
transaction imposed by section 1352, title 31, 
U.S. Code. Any person who fails to file the 
required statement shall be subject to a civil 
penalty of not less than $10,000 and not more 
than $100,000 for each such failure. 
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PART 91—CONSOLIDATED SUBMIS-
SIONS FOR COMMUNITY PLAN-
NING AND DEVELOPMENT PRO-
GRAMS 

Subpart A—General 

Sec. 
91.1 Purpose. 
91.2 Applicability. 
91.5 Definitions. 
91.10 Consolidated program year. 
91.15 Submission date. 
91.20 Exceptions. 

Subpart B—Citizen Participation and 
Consultation 

91.100 Consultation; local governments. 
91.105 Citizen participation plan; local gov-

ernments. 
91.110 Consultation; states. 
91.115 Citizen participation plan; States. 

Subpart C—Local Governments; Contents 
of Consolidated Plan 

91.200 General. 
91.205 Housing and homeless needs assess-

ment. 
91.210 Housing market analysis. 
91.215 Strategic plan. 
91.220 Action plan. 
91.225 Certifications. 
91.230 Monitoring. 
91.235 Special case; abbreviated consoli-

dated plan. 
91.236 Special case; District of Columbia. 

Subpart D—State Governments; Contents 
of Consolidated Plan 

91.300 General. 
91.305 Housing and homeless needs assess-

ment. 
91.310 Housing market analysis. 
91.315 Strategic plan. 
91.320 Action plan. 
91.325 Certifications. 
91.330 Monitoring. 

Subpart E—Consortia; Contents of 
Consolidated Plan 

91.400 Applicability. 
91.401 Citizen participation plan. 
91.402 Consolidated program year. 
91.405 Housing and homeless needs assess-

ment. 
91.410 Housing market analysis. 
91.415 Strategic plan. 
91.420 Action plan. 
91.425 Certifications. 
91.430 Monitoring. 

Subpart F—Other General Requirements 

91.500 HUD approval action. 
91.505 Amendments to the consolidated 

plan. 
91.510 Consistency determinations. 
91.515 Funding determinations by HUD. 
91.520 Performance reports. 
91.525 Performance review by HUD. 
91.600 Waiver authority. 

AUTHORITY: 42 U.S.C. 3535(d), 3601–3619, 
5301–5315, 11331–11388, 12701–12711, 12741–12756, 
and 12901–12912. 

SOURCE: 60 FR 1896, Jan. 5, 1995, unless oth-
erwise noted. 

Subpart A—General 

§ 91.1 Purpose. 

(a) Overall goals. (1) The overall goal 
of the community planning and devel-
opment programs covered by this part 
is to develop viable urban communities 
by providing decent housing and a suit-
able living environment and expanding 
economic opportunities principally for 
low- and moderate-income persons. The 
primary means towards this end is to 
extend and strengthen partnerships 
among all levels of government and the 
private sector, including for-profit and 
non-profit organizations, in the produc-
tion and operation of affordable hous-
ing. 

(i) Decent housing includes assisting 
homeless persons to obtain appropriate 
housing and assisting persons at risk of 
becoming homeless; retention of the af-
fordable housing stock; and increasing 
the availability of permanent housing 
in standard condition and affordable 
cost to low-income and moderate-in-
come families, particularly to members 
of disadvantaged minorities, without 
discrimination on the basis of race, 
color, religion, sex, national origin, fa-
milial status, or disability. Decent 
housing also includes increasing the 
supply of supportive housing, which 
combines structural features and serv-
ices needed to enable persons with spe-
cial needs, including persons with HIV/ 
AIDS and their families, to live with 
dignity and independence; and pro-
viding housing affordable to low-in-
come persons accessible to job opportu-
nities. 
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(ii) A suitable living environment in-
cludes improving the safety and liv-
ability of neighborhoods; increasing ac-
cess to quality public and private fa-
cilities and services; reducing the iso-
lation of income groups within a com-
munity or geographical area through 
the spatial deconcentration of housing 
opportunities for persons of lower in-
come and the revitalization of deterio-
rating or deteriorated neighborhoods; 
restoring and preserving properties of 
special historic, architectural, or aes-
thetic value; and conservation of en-
ergy resources. 

(iii) Expanded economic opportuni-
ties includes job creation and reten-
tion; establishment, stabilization and 
expansion of small businesses (includ-
ing microbusinesses); the provision of 
public services concerned with employ-
ment; the provision of jobs involved in 
carrying out activities under programs 
covered by this plan to low-income per-
sons living in areas affected by those 
programs and activities; availability of 
mortgage financing for low-income per-
sons at reasonable rates using non-
discriminatory lending practices; ac-
cess to capital and credit for develop-
ment activities that promote the long- 
term economic and social viability of 
the community; and empowerment and 
self-sufficiency opportunities for low- 
income persons to reduce generational 
poverty in federally assisted and public 
housing. 

(2) The consolidated submission de-
scribed in this part 91 requires the ju-
risdiction to state in one document its 
plan to pursue these goals for all the 
community planning and development 
programs, as well as for housing pro-
grams. It is these goals against which 
the plan and the jurisdiction’s perform-
ance under the plan will be evaluated 
by HUD. 

(b) Functions of plan. The consoli-
dated plan serves the following func-
tions: 

(1) A planning document for the ju-
risdiction, which builds on a 
participatory process among citizens, 
organizations, businesses, and other 
stakeholders; 

(2) A submission for federal funds 
under HUD’s formula grant programs 
for jurisdictions; 

(3) A strategy to be followed in car-
rying out HUD programs; and 

(4) A management tool for assessing 
performance and tracking results. 

[60 FR 1896, Jan. 5, 1995, as amended at 71 FR 
6961, Feb. 9, 2006] 

§ 91.2 Applicability. 
(a) The following formula grant pro-

grams are covered by the consolidated 
plan: 

(1) The Community Development 
Block Grant (CDBG) programs (see 24 
CFR part 570, subparts D and I); 

(2) The Emergency Shelter Grants 
(ESG) program (see 24 CFR part 576); 

(3) The HOME Investment Partner-
ships (HOME) program (see 24 CFR part 
92); and 

(4) The Housing Opportunities for 
Persons With AIDS (HOPWA) program 
(see 24 CFR part 574). 

(b) The following programs require 
either that the jurisdiction receiving 
funds directly from HUD have a con-
solidated plan that is approved by HUD 
or that the application for HUD funds 
contain a certification that the appli-
cation is consistent with a HUD-ap-
proved consolidated plan: 

(1) The HOPE I Public Housing 
Homeownership (HOPE I) program (see 
24 CFR Subtitle A, Appendix A); 

(2) The HOPE II Homeownership of 
Multifamily Units (HOPE II) program 
(see 24 CFR Subtitle A, Appendix B); 

(3) The HOPE III Homeownership of 
Single Family Homes (HOPE III) pro-
gram (see 24 CFR part 572); 

(4) The Low-Income Housing Preser-
vation (prepayment avoidance incen-
tives) program, when administered by a 
State agency (see 24 CFR 248.177); 

(5) The Supportive Housing for the 
Elderly (Section 202) program (see 24 
CFR part 889); 

(6) The Supportive Housing for Per-
sons with Disabilities program (see 24 
CFR part 890); 

(7) The Supportive Housing program 
(see 24 CFR part 583); 

(8) The Single Room Occupancy 
Housing (SRO) program (see 24 CFR 
part 882, subpart H); 

(9) The Shelter Plus Care program 
(see 24 CFR part 582); 

(10) The Community Development 
Block Grant program—Small Cities 
(see 24 CFR part 570, subpart F); 
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(11) HOME program reallocations; 
(12) Revitalization of Severely Dis-

tressed Public Housing (section 24 of 
the United States Housing Act of 1937, 
(42 U.S.C. 1437 et seq.)); 

(13) Hope for Youth: Youthbuild (see 
24 CFR part 585); 

(14) The John Heinz Neighborhood 
Development program (see 24 CFR part 
594); 

(15) The ‘‘Lead-Based Paint Hazard 
Reduction Program (see 42 U.S.C. 
4852(o));’’ 

(16) Grants for Regulatory Barrier 
Removal Strategies and Implementa-
tion (section 1204, Housing and Commu-
nity Development Act of 1992 (42 U.S.C. 
12705c)); and 

(17) Competitive grants under the 
Housing Opportunities for Persons 
With AIDS (HOPWA) program (see 24 
CFR part 574). 

(c) Other programs do not require 
consistency with an approved consoli-
dated plan. However, HUD funding allo-
cations for the Section 8 Certificate 
and Voucher Programs are to be made 
in a way that enables participating ju-
risdictions to carry out their consoli-
dated plans. 

(d) The Public Housing Agency Plan 
submission (PHA Plan) (see 24 CFR 
part 903) includes a certification by the 
appropriate state or local official that 
the PHA Plan is consistent with the 
applicable consolidated plan for the ju-
risdiction in which the public housing 
agency is located and must describe 
the manner in which the applicable 
contents of the PHA Plan are con-
sistent with the consolidated plan. 

[60 FR 1896, Jan. 5, 1995, as amended at 60 FR 
16379, Mar. 30, 1995; 64 FR 50223, Sept. 15, 1999; 
71 FR 6961, Feb. 9, 2006] 

§ 91.5 Definitions. 

The terms Elderly person and HUD are 
defined in 24 CFR part 5. 

Certification. A written assertion, 
based on supporting evidence, that 
must be kept available for inspection 
by HUD, by the Inspector General of 
HUD, and by the public. The assertion 
shall be deemed to be accurate unless 
HUD determines otherwise, after in-
specting the evidence and providing 
due notice and opportunity for com-
ment. 

Chronically homeless person. An unac-
companied homeless individual with a 
disabling condition who has been con-
tinuously homeless for a year or more, 
or has had at least four episodes of 
homelessness in the past three years. 
To be considered chronically homeless, 
a person must have been sleeping in a 
place not meant for human habitation 
(e.g., living on the streets) and/or in an 
emergency shelter during that time. 

Consolidated plan or (‘‘the plan’’). The 
document that is submitted to HUD 
that serves as the comprehensive hous-
ing affordability strategy, community 
development plan, and submissions for 
funding under any of the Community 
Planning and Development formula 
grant programs (e.g., CDBG, ESG, 
HOME, and HOPWA), that is prepared 
in accordance with the process de-
scribed in this part. 

Consortium. An organization of geo-
graphically contiguous units of general 
local government that are acting as a 
single unit of general local government 
for purposes of the HOME program (see 
24 CFR part 92). 

Cost burden. The extent to which 
gross housing costs, including utility 
costs, exceed 30 percent of gross in-
come, based on data available from the 
U.S. Census Bureau. 

Disabling condition. For the purposes 
of chronic homelessness, a disabling 
condition is a diagnosable substance 
use disorder, serious mental illness, de-
velopmental disability, or chronic 
physical illness or disability, including 
the co-occurrence of two or more of 
these conditions. A disabling condition 
limits an individual’s ability to work 
or perform one or more activities of 
daily living. 

Emergency shelter. Any facility with 
overnight sleeping accommodations, 
the primary purpose of which is to pro-
vide temporary shelter for the home-
less in general or for specific popu-
lations of the homeless. 

Extremely low-income family. Family 
whose income is between 0 and 30 per-
cent of the median income for the area, 
as determined by HUD with adjust-
ments for smaller and larger families, 
except that HUD may establish income 
ceilings higher or lower than 30 percent 
of the median for the area on the basis 
of HUD’s findings that such variations 
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are necessary because of prevailing lev-
els of construction costs or fair market 
rents, or unusually high or low family 
incomes. 

Homeless family with children. A fam-
ily composed of the following types of 
homeless persons: at least one parent 
or guardian and one child under the 
age of 18; a pregnant woman; or a per-
son in the process of securing legal cus-
tody of a person under the age of 18. 

Homeless person. A youth (17 years or 
younger) not accompanied by an adult 
(18 years or older) or an adult without 
children, who is homeless (not impris-
oned or otherwise detained pursuant to 
an Act of Congress or a State law), in-
cluding the following: 

(1) An individual who lacks a fixed, 
regular, and adequate nighttime resi-
dence; and 

(2) An individual who has a primary 
nighttime residence that is: 

(i) A supervised publicly or privately 
operated shelter designed to provide 
temporary living accommodations (in-
cluding welfare hotels, congregate 
shelters, and transitional housing for 
the mentally ill); 

(ii) An institution that provides a 
temporary residence for individuals in-
tended to be institutionalized; or 

(iii) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for 
human beings. 

Homeless subpopulations. Include but 
are not limited to the following cat-
egories of homeless persons: severely 
mentally ill only, alcohol/drug ad-
dicted only, severely mentally ill and 
alcohol/drug addicted, fleeing domestic 
violence, youth, and persons with HIV/ 
AIDS. 

Jurisdiction. A State or unit of gen-
eral local government. 

Large family. Family of five or more 
persons. 

Lead-based paint hazards means lead- 
based paint hazards as defined in part 
35, subpart B of this title. 

Low-income families. Low-income fam-
ilies whose incomes do not exceed 50 
percent of the median family income 
for the area, as determined by HUD 
with adjustments for smaller and larg-
er families, except that HUD may es-
tablish income ceilings higher or lower 
than 50 percent of the median for the 

area on the basis of HUD’s findings 
that such variations are necessary be-
cause of prevailing levels of construc-
tion costs or fair market rents, or un-
usually high or low family incomes. 

Middle-income family. Family whose 
income is between 80 percent and 95 
percent of the median income for the 
area, as determined by HUD, with ad-
justments for smaller and larger fami-
lies, except that HUD may establish in-
come ceilings higher or lower than 95 
percent of the median for the area on 
the basis of HUD’s findings that such 
variations are necessary because of 
prevailing levels of construction costs 
or fair market rents, or unusually high 
or low family incomes. (This cor-
responds to the term ‘‘moderate in-
come family’’ under the CHAS statute, 
42 U.S.C. 12705.) 

Moderate-income family. Family whose 
income does not exceed 80 percent of 
the median income for the area, as de-
termined by HUD with adjustments for 
smaller and larger families, except 
that HUD may establish income ceil-
ings higher or lower than 80 percent of 
the median for the area on the basis of 
HUD’s findings that such variations are 
necessary because of prevailing levels 
of construction costs or fair market 
rents, or unusually high or low family 
incomes. 

Overcrowding. For purposes of de-
scribing relative housing needs, a hous-
ing unit containing more than one per-
son per room, as defined by the U.S. 
Census Bureau, for which data are 
made available by the Census Bureau. 
(See 24 CFR 791.402(b).) 

Person with a disability. A person who 
is determined to: 

(1) Have a physical, mental or emo-
tional impairment that: 

(i) Is expected to be of long-continued 
and indefinite duration; 

(ii) Substantially impedes his or her 
ability to live independently; and 

(iii) Is of such a nature that the abil-
ity could be improved by more suitable 
housing conditions; or 

(2) Have a developmental disability, 
as defined in section 102(7) of the Devel-
opmental Disabilities Assistance and 
Bill of Rights Act (42 U.S.C. 6001–6007); 
or 

(3) Be the surviving member or mem-
bers of any family that had been living 
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in an assisted unit with the deceased 
member of the family who had a dis-
ability at the time of his or her death. 

Poverty level family. Family with an 
income below the poverty line, as de-
fined by the Office of Management and 
Budget and revised annually. 

Severe cost burden. The extent to 
which gross housing costs, including 
utility costs, exceed 50 percent of gross 
income, based on data available from 
the U.S. Census Bureau. 

State. Any State of the United States 
and the Commonwealth of Puerto Rico. 

Transitional housing. A project that is 
designed to provide housing and appro-
priate supportive services to homeless 
persons to facilitate movement to inde-
pendent living within 24 months, or a 
longer period approved by HUD. For 
purposes of the HOME program, there 
is no HUD-approved time period for 
moving to independent living. 

Unit of general local government. A 
city, town, township, county, parish, 
village, or other general purpose polit-
ical subdivision of a State; an urban 
county; and a consortium of such polit-
ical subdivisions recognized by HUD in 
accordance with the HOME program (24 
CFR part 92) or the CDBG program (24 
CFR part 570). 

Urban county. See definition in 24 
CFR 570.3. 

[60 FR 1896, Jan. 5, 1995; 60 FR 4861, Jan. 25, 
1995, as amended at 61 FR 5205, Feb. 9, 1996; 
64 FR 50223, Sept. 15, 1999; 71 FR 6961, Feb. 9, 
2006] 

§ 91.10 Consolidated program year. 

(a) Each of the following programs 
shall be administered by a jurisdiction 
on a single consolidated program year, 
established by the jurisdiction: CDBG, 
ESG, HOME, and HOPWA. Except as 
provided in paragraph (b) of this sec-
tion, the program year shall run for a 
twelve month period and begin on the 
first calendar day of a month. 

(b) Once a program year is estab-
lished, the jurisdiction may either 
shorten or lengthen its program year 
to change the beginning date of the fol-
lowing program year, provided that it 
notifies HUD in writing at least two 
months before the date the program 
year would have ended if it had not 
been lengthened or at least two months 

before the end of a proposed shortened 
program year. 

(c) See subpart E of this part for re-
quirements concerning program year 
for units of general local government 
that are part of a consortium. 

§ 91.15 Submission date. 
(a) General. (1) In order to facilitate 

continuity in its program and to pro-
vide accountability to citizens, each 
jurisdiction should submit its consoli-
dated plan to HUD at least 45 days be-
fore the start of its program year. (But 
see § 92.104 of this subtitle with respect 
to newly eligible jurisdictions under 
the HOME program.) With the excep-
tion of the August 16 date noted in 
paragraph (a)(2) of this section, HUD 
may grant a jurisdiction an extension 
of the submission deadline for good 
cause. 

(2) In no event will HUD accept a sub-
mission earlier than November 15 or 
later than August 16 of the federal fis-
cal year for which the grant funds are 
appropriated. Failure to receive the 
plan by August 16 will automatically 
result in a loss of the CDBG funds to 
which the jurisdiction would otherwise 
be entitled. 

(3) A jurisdiction may have a pro-
gram year that coincides with the fed-
eral fiscal year (e.g., October 1, 2005 
through September 30, 2006, for federal 
fiscal year 2006 funds). However, the 
consolidated plan may not be sub-
mitted earlier than November 15 of the 
federal fiscal year and HUD has the pe-
riod specified in § 91.500 to review the 
consolidated plan. 

(4) See § 91.20 for HUD field office au-
thorization to grant exceptions to 
these provisions. 

(b) Frequency of submission. (1) The 
summary of the citizen participation 
and consultation process, the action 
plan, and the certifications must be 
submitted on an annual basis. 

(2) The housing, and homeless needs 
assessment, market analysis, and stra-
tegic plan must be submitted at least 
once every five years, or as such time 
agreed upon by HUD and the jurisdic-
tion in order to facilitate orderly pro-
gram management, coordinate consoli-
dated plans with time periods used for 
cooperation agreements, other plans, 
or the availability of data. 
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(3) A jurisdiction may make amend-
ments that extend the time period cov-
ered by their plan if agreed upon by 
HUD. 

[71 FR 6961, Feb. 9, 2006] 

§ 91.20 Exceptions. 
The HUD Field Office may grant a ju-

risdiction an exception from the sub-
mission deadline for plans and reports 
and from a requirement in the imple-
mentation guidelines for good cause, as 
determined by the field office and re-
ported in writing to HUD Head-
quarters, unless the requirement is re-
quired by statute or regulation. 

[71 FR 6962, Feb. 9, 2006] 

Subpart B—Citizen Participation 
and Consultation 

§ 91.100 Consultation; local govern-
ments. 

(a) General. (1) When preparing the 
consolidated plan, the jurisdiction 
shall consult with other public and pri-
vate agencies that provide assisted 
housing, health services, and social and 
fair housing services (including those 
focusing on services to children, elder-
ly persons, persons with disabilities, 
persons with HIV/AIDS and their fami-
lies, homeless persons) during prepara-
tion of the consolidated plan. 

(2) When preparing the portion of the 
consolidated plan describing the juris-
diction’s homeless strategy, the juris-
diction shall consult with public and 
private agencies that provide assisted 
housing, health services, and social 
services to determine what resources 
are available to address the needs of 
any persons that are chronically home-
less. 

(3) When preparing the portion of its 
consolidated plan concerning lead- 
based paint hazards, the jurisdiction 
shall consult with state or local health 
and child welfare agencies and examine 
existing data related to lead-based 
paint hazards and poisonings, including 
health department data on the address-
es of housing units in which children 
have been identified as lead poisoned. 

(4) When preparing the description of 
priority nonhousing community devel-
opment needs, a unit of general local 
government must notify adjacent units 

of general local government, to the ex-
tent practicable. The nonhousing com-
munity development plan must be sub-
mitted to the state, and, if the jurisdic-
tion is a CDBG entitlement grantee 
other than an urban county, to the 
county. 

(5) The jurisdiction also should con-
sult with adjacent units of general 
local government, including local gov-
ernment agencies with metropolitan- 
wide planning responsibilities, particu-
larly for problems and solutions that 
go beyond a single jurisdiction. 

(b) HOPWA. The largest city in each 
eligible metropolitan statistical area 
(EMSA) that is eligible to receive a 
HOPWA formula allocation must con-
sult broadly to develop a metropolitan- 
wide strategy for addressing the needs 
of persons with HIV/AIDS and their 
families living throughout the EMSA. 
All jurisdictions within the EMSA 
must assist the jurisdiction that is ap-
plying for a HOPWA allocation in the 
preparation of the HOPWA submission. 

(c) Public housing. The jurisdiction 
shall consult with the local public 
housing agency (PHA) concerning con-
sideration of public housing needs and 
planned programs and activities. This 
consultation will help provide a better 
basis for the certification by the au-
thorized official that the PHA Plan is 
consistent with the consolidated plan 
and the local government’s description 
of the manner in which it will address 
the needs of public housing and, where 
necessary, the manner in which it will 
provide financial or other assistance to 
a troubled PHA to improve its oper-
ations and remove such designation. It 
will also help ensure that activities 
with regard to local drug elimination, 
neighborhood improvement programs, 
and resident programs and services, 
funded under a PHA’s program and 
those funded under a program covered 
by the consolidated plan, are fully co-
ordinated to achieve comprehensive 
community development goals. If a 
PHA is required to implement remedies 
under a Section 504 Voluntary Compli-
ance Agreement to provide accessible 
units for persons with disabilities, the 
local jurisdiction should consult with 
the PHA and identify actions it may 
take, if any, to assist the PHA in im-
plementing the required remedies. A 
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local jurisdiction may use CDBG funds 
for eligible activities or other funds to 
implement remedies required under a 
Section 504 Voluntary Compliance 
Agreement. 

[60 FR 1896, Jan. 5, 1995, as amended at 71 FR 
6962, Feb. 9, 2006] 

§ 91.105 Citizen participation plan; 
local governments. 

(a) Applicability and adoption of the 
citizen participation plan. (1) The juris-
diction is required to adopt a citizen 
participation plan that sets forth the 
jurisdiction’s policies and procedures 
for citizen participation. (Where a ju-
risdiction, before February 6, 1995, 
adopted a citizen participation plan 
that complies with section 104(a)(3) of 
the Housing and Community Develop-
ment Act of 1974 (42 U.S.C. 5304(A)(3)) 
but will need to amend the citizen par-
ticipation plan to comply with provi-
sions of this section, the citizen par-
ticipation plan shall be amended by the 
first day of the jurisdiction’s program 
year that begins on or after 180 days 
following February 6, 1995.) 

(2) Encouragement of citizen participa-
tion. (i) The citizen participation plan 
must provide for and encourage citi-
zens to participate in the development 
of the consolidated plan, any substan-
tial amendments to the consolidated 
plan, and the performance report. 

(ii) These requirements are designed 
especially to encourage participation 
by low- and moderate-income persons, 
particularly those living in slum and 
blighted areas and in areas where 
CDBG funds are proposed to be used, 
and by residents of predominantly low- 
and moderate-income neighborhoods, 
as defined by the jurisdiction. A juris-
diction also is expected to take what-
ever actions are appropriate to encour-
age the participation of all its citizens, 
including minorities and non-English 
speaking persons, as well as persons 
with disabilities. The jurisdiction shall 
encourage the participation of local 
and regional institutions and other or-
ganizations (including businesses, de-
velopers, and community and faith- 
based organizations) in the process of 
developing and implementing the con-
solidated plan. The jurisdiction should 
also explore alternative public involve-
ment techniques and quantitative ways 

to measure efforts that encourage cit-
izen participation in a shared vision for 
change in communities and neighbor-
hoods, and the review of program per-
formance, e.g., use of focus groups, and 
use of the Internet. 

(iii) The jurisdiction shall encourage, 
in conjunction with consultation with 
public housing agencies, the participa-
tion of residents of public and assisted 
housing developments, in the process of 
developing and implementing the con-
solidated plan, along with other low-in-
come residents of targeted revitaliza-
tion areas in which the developments 
are located. The jurisdiction shall 
make an effort to provide information 
to the public housing agency about 
consolidated plan activities related to 
its developments and surrounding com-
munities so that the public housing 
agency can make this information 
available at the annual public hearing 
required for the PHA Plan. 

(3) Citizen comment on the citizen par-
ticipation plan and amendments. The ju-
risdiction must provide citizens with a 
reasonable opportunity to comment on 
the original citizen participation plan 
and on substantial amendments to the 
citizen participation plan, and must 
make the citizen participation plan 
public. The citizen participation plan 
must be in a format accessible to per-
sons with disabilities, upon request. 

(b) Development of the consolidated 
plan. The citizen participation plan 
must include the following minimum 
requirements for the development of 
the consolidated plan. 

(1) The citizen participation plan 
must require that, before the jurisdic-
tion adopts a consolidated plan, the ju-
risdiction will make available to citi-
zens, public agencies, and other inter-
ested parties information that includes 
the amount of assistance the jurisdic-
tion expects to receive (including grant 
funds and program income) and the 
range of activities that may be under-
taken, including the estimated amount 
that will benefit persons of low- and 
moderate-income. The citizen partici-
pation plan also must set forth the ju-
risdiction’s plans to minimize displace-
ment of persons and to assist any per-
sons displaced, specifying the types and 
levels of assistance the jurisdiction 
will make available (or require others 
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to make available) to persons dis-
placed, even if the jurisdiction expects 
no displacement to occur. The citizen 
participation plan must state when and 
how the jurisdiction will make this in-
formation available. 

(2) The citizen participation plan 
must require the jurisdiction to pub-
lish the proposed consolidated plan in a 
manner that affords citizens, public 
agencies, and other interested parties a 
reasonable opportunity to examine its 
contents and to submit comments. The 
citizen participation plan must set 
forth how the jurisdiction will publish 
the proposed consolidated plan and 
give reasonable opportunity to exam-
ine the contents of the proposed con-
solidated plan. The requirement for 
publishing may be met by publishing a 
summary of the proposed consolidated 
plan in one or more newspapers of gen-
eral circulation, and by making copies 
of the proposed consolidated plan 
available at libraries, government of-
fices, and public places. The summary 
must describe the contents and purpose 
of the consolidated plan, and must in-
clude a list of the locations where cop-
ies of the entire proposed consolidated 
plan may be examined. In addition, the 
jurisdiction must provide a reasonable 
number of free copies of the plan to 
citizens and groups that request it. 

(3) The citizen participation plan 
must provide for at least one public 
hearing during the development of the 
consolidated plan. See paragraph (e) of 
this section for public hearing require-
ments, generally. 

(4) The citizen participation plan 
must provide a period, not less than 30 
days, to receive comments from citi-
zens on the consolidated plan. 

(5) The citizen participation plan 
shall require the jurisdiction to con-
sider any comments or views of citi-
zens received in writing, or orally at 
the public hearings, in preparing the 
final consolidated plan. A summary of 
these comments or views, and a sum-
mary of any comments or views not ac-
cepted and the reasons therefor, shall 
be attached to the final consolidated 
plan. 

(c) Amendments—(1) Criteria for 
amendment to consolidated plan. The cit-
izen participation plan must specify 
the criteria the jurisdiction will use for 

determining what changes in the juris-
diction’s planned or actual activities 
constitute a substantial amendment to 
the consolidated plan. (See § 91.505.) It 
must include among the criteria for a 
substantial amendment changes in the 
use of CDBG funds from one eligible ac-
tivity to another. 

(2) The citizen participation plan 
must provide citizens with reasonable 
notice and an opportunity to comment 
on substantial amendments. The cit-
izen participation plan must state how 
reasonable notice and an opportunity 
to comment will be given. The citizen 
participation plan must provide a pe-
riod, not less than 30 days, to receive 
comments on the substantial amend-
ment before the amendment is imple-
mented. 

(3) The citizen participation plan 
shall require the jurisdiction to con-
sider any comments or views of citi-
zens received in writing, or orally at 
public hearings, if any, in preparing 
the substantial amendment of the con-
solidated plan. A summary of these 
comments or views, and a summary of 
any comments or views not accepted 
and the reasons therefor, shall be at-
tached to the substantial amendment 
of the consolidated plan. 

(d) Performance reports. (1) The citizen 
participation plan must provide citi-
zens with reasonable notice and an op-
portunity to comment on performance 
reports. The citizen participation plan 
must state how reasonable notice and 
an opportunity to comment will be 
given. The citizen participation plan 
must provide a period, not less than 15 
days, to receive comments on the per-
formance report that is to be sub-
mitted to HUD before its submission. 

(2) The citizen participation plan 
shall require the jurisdiction to con-
sider any comments or views of citi-
zens received in writing, or orally at 
public hearings in preparing the per-
formance report. A summary of these 
comments or views shall be attached to 
the performance report. 

(e) Public hearings. (1) The citizen 
participation plan must provide for at 
least two public hearings per year to 
obtain citizens’ views and to respond to 
proposals and questions, to be con-
ducted at a minimum of two different 
stages of the program year. Together, 
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the hearings must address housing and 
community development needs, devel-
opment of proposed activities, and re-
view of program performance. To ob-
tain the views of citizens on housing 
and community development needs, in-
cluding priority nonhousing commu-
nity development needs, the citizen 
participation plan must provide that at 
least one of these hearings is held be-
fore the proposed consolidated plan is 
published for comment. 

(2) The citizen participation plan 
must state how and when adequate ad-
vance notice will be given to citizens of 
each hearing, with sufficient informa-
tion published about the subject of the 
hearing to permit informed comment. 
(Publishing small print notices in the 
newspaper a few days before the hear-
ing does not constitute adequate no-
tice. Although HUD is not specifying 
the length of notice required, it would 
consider two weeks adequate.) 

(3) The citizen participation plan 
must provide that hearings be held at 
times and locations convenient to po-
tential and actual beneficiaries, and 
with accommodation for persons with 
disabilities. The citizen participation 
plan must specify how it will meet 
these requirements. 

(4) The citizen participation plan 
must identify how the needs of non- 
English speaking residents will be met 
in the case of public hearings where a 
significant number of non-English 
speaking residents can be reasonably 
expected to participate. 

(f) Meetings. The citizen participation 
plan must provide citizens with reason-
able and timely access to local meet-
ings. 

(g) Availability to the public. The cit-
izen participation plan must provide 
that the consolidated plan as adopted, 
substantial amendments, and the per-
formance report will be available to 
the public, including the availability of 
materials in a form accessible to per-
sons with disabilities, upon request. 
The citizen participation plan must 
state how these documents will be 
available to the public. 

(h) Access to records. The citizen par-
ticipation plan must require the juris-
diction to provide citizens, public agen-
cies, and other interested parties with 
reasonable and timely access to infor-

mation and records relating to the ju-
risdiction’s consolidated plan and the 
jurisdiction’s use of assistance under 
the programs covered by this part dur-
ing the preceding five years. 

(i) Technical assistance. The citizen 
participation plan must provide for 
technical assistance to groups rep-
resentative of persons of low- and mod-
erate-income that request such assist-
ance in developing proposals for fund-
ing assistance under any of the pro-
grams covered by the consolidated 
plan, with the level and type of assist-
ance determined by the jurisdiction. 
The assistance need not include the 
provision of funds to the groups. 

(j) Complaints. The citizen participa-
tion plan shall describe the jurisdic-
tion’s appropriate and practicable pro-
cedures to handle complaints from citi-
zens related to the consolidated plan, 
amendments, and performance report. 
At a minimum, the citizen participa-
tion plan shall require that the juris-
diction must provide a timely, sub-
stantive written response to every 
written citizen complaint, within an 
established period of time (within 15 
working days, where practicable, if the 
jurisdiction is a CDBG grant recipient). 

(k) Use of citizen participation plan. 
The jurisdiction must follow its citizen 
participation plan. 

(l) Jurisdiction responsibility. The re-
quirements for citizen participation do 
not restrict the responsibility or au-
thority of the jurisdiction for the de-
velopment and execution of its consoli-
dated plan. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995; 60 FR 10427, Feb. 24, 
1995, as amended at 71 FR 6962, Feb. 9, 2006] 

§ 91.110 Consultation; states. 
When preparing the consolidated 

plan, the state shall consult with other 
public and private agencies that pro-
vide assisted housing (including any 
state housing agency administering 
public housing), health services, and 
social and fair housing services (includ-
ing those focusing on services to chil-
dren, elderly persons, persons with dis-
abilities, persons with HIV/AIDS and 
their families, and homeless persons) 
during preparation of the consolidated 
plan. When preparing the portion of the 
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consolidated plan describing the state’s 
homeless strategy, the state shall con-
sult with public and private agencies 
that provide assisted housing, health 
services, and social services to deter-
mine what resources are available to 
address the needs of any persons that 
are chronically homeless. When pre-
paring the portion of its consolidated 
plan concerning lead-based paint haz-
ards, the state shall consult with state 
or local health and child welfare agen-
cies and examine existing data related 
to lead-based paint hazards and 
poisonings, including health depart-
ment data on the addresses of housing 
units in which children have been iden-
tified as lead poisoned. When preparing 
its method of distribution of assistance 
under the CDBG program, a state must 
consult with local governments in non-
entitlement areas of the state. 

[71 FR 6962, Feb. 9, 2006] 

§ 91.115 Citizen participation plan; 
States. 

(a) Applicability and adoption of the 
citizen participation plan. (1) The State 
is required to adopt a citizen participa-
tion plan that sets forth the State’s 
policies and procedures for citizen par-
ticipation. (Where a State, before 
March 6, 1995, adopted a citizen partici-
pation plan that complies with section 
104(a)(3) of the Housing and Commu-
nity Development Act of 1974 (42 U.S.C. 
5304(A)(3)) but will need to amend the 
citizen participation plan to comply 
with provisions of this section, the cit-
izen participation plan shall be amend-
ed by the first day of the State’s pro-
gram year that begins on or after 180 
days following March 6, 1995.) 

(2) Encouragement of citizen participa-
tion. The citizen participation plan 
must provide for and encourage citi-
zens to participate in the development 
of the consolidated plan, any substan-
tial amendments to the consolidated 
plan, and the performance report. 
These requirements are designed espe-
cially to encourage participation by 
low- and moderate-income persons, 
particularly those living in slum and 
blighted areas and in areas where 
CDBG funds are proposed to be used 
and by residents of predominantly low- 
and moderate-income neighborhoods. A 
state also is expected to take whatever 

actions are appropriate to encourage 
the participation of all its citizens, in-
cluding minorities and non-English 
speaking persons, as well as persons 
with disabilities. The state shall en-
courage the participation of statewide 
and regional institutions and other or-
ganizations (including businesses, de-
velopers, and community and faith- 
based organizations) that are involved 
with or affected by the programs or ac-
tivities covered by the consolidated 
plan in the process of developing and 
implementing the consolidated plan. 
The state should also explore alter-
native public involvement techniques 
that encourage a shared vision of 
change for the community and the re-
view of program performance, e.g., use 
of focus groups, and use of Internet. 

(3) Citizen and local government com-
ment on the citizen participation plan and 
amendments. The State must provide 
citizens and units of general local gov-
ernment a reasonable opportunity to 
comment on the original citizen par-
ticipation plan and on substantial 
amendments to the citizen participa-
tion plan, and must make the citizen 
participation plan public. The citizen 
participation plan must be in a format 
accessible to persons with disabilities, 
upon request. 

(b) Development of the consolidated 
plan. The citizen participation plan 
must include the following minimum 
requirements for the development of 
the consolidated plan. 

(1) The citizen participation plan 
must require that, before the State 
adopts a consolidated plan, the State 
will make available to citizens, public 
agencies, and other interested parties 
information that includes the amount 
of assistance the State expects to re-
ceive and the range of activities that 
may be undertaken, including the esti-
mated amount that will benefit persons 
of low- and moderate-income and the 
plans to minimize displacement of per-
sons and to assist any persons dis-
placed. The citizen participation plan 
must state when and how the State 
will make this information available. 

(2) The citizen participation plan 
must require the State to publish the 
proposed consolidated plan in a manner 
that affords citizens, units of general 
local governments, public agencies, 
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and other interested parties a reason-
able opportunity to examine its con-
tents and to submit comments. The 
citizen participation plan must set 
forth how the State will publish the 
proposed consolidated plan and give 
reasonable opportunity to examine the 
contents of the proposed consolidated 
plan. The requirement for publishing 
may be met by publishing a summary 
of the proposed consolidated plan in 
one or more newspapers of general cir-
culation, and by making copies of the 
proposed consolidated plan available at 
libraries, government offices, and pub-
lic places. The summary must describe 
the contents and purpose of the con-
solidated plan, and must include a list 
of the locations where copies of the en-
tire proposed consolidated plan may be 
examined. In addition, the State must 
provide a reasonable number of free 
copies of the plan to citizens and 
groups that request it. 

(3) The citizen participation plan 
must provide for at least one public 
hearing on housing and community de-
velopment needs before the proposed 
consolidated plan is published for com-
ment. 

(i) The citizen participation plan 
must state how and when adequate ad-
vance notice will be given to citizens of 
the hearing, with sufficient informa-
tion published about the subject of the 
hearing to permit informed comment. 
(Publishing small print notices in the 
newspaper a few days before the hear-
ing does not constitute adequate no-
tice. Although HUD is not specifying 
the length of notice required, it would 
consider two weeks adequate.) 

(ii) The citizen participation plan 
must provide that the hearing be held 
at a time and location convenient to 
potential and actual beneficiaries, and 
with accommodation for persons with 
disabilities. The citizen participation 
plan must specify how it will meet 
these requirements. 

(iii) The citizen participation plan 
must identify how the needs of non- 
English speaking residents will be met 
in the case of a public hearing where a 
significant number of non-English 
speaking residents can be reasonably 
expected to participate. 

(4) The citizen participation plan 
must provide a period, not less than 30 

days, to receive comments from citi-
zens and units of general local govern-
ment on the consolidated plan. 

(5) The citizen participation plan 
shall require the State to consider any 
comments or views of citizens and 
units of general received in writing, or 
orally at the public hearings, in pre-
paring the final consolidated plan. A 
summary of these comments or views, 
and a summary of any comments or 
views not accepted and the reasons 
therefore, shall be attached to the final 
consolidated plan. 

(c) Amendments—(1) Criteria for 
amendment to consolidated plan. The cit-
izen participation plan must specify 
the criteria the State will use for de-
termining what changes in the State’s 
planned or actual activities constitute 
a substantial amendment to the con-
solidated plan. (See § 91.505.) It must in-
clude among the criteria for a substan-
tial amendment changes in the method 
of distribution of such funds. 

(2) The citizen participation plan 
must provide citizens and units of gen-
eral local government with reasonable 
notice and an opportunity to comment 
on substantial amendments. The cit-
izen participation plan must state how 
reasonable notice and an opportunity 
to comment will be given. The citizen 
participation plan must provide a pe-
riod, not less than 30 days, to receive 
comments on the substantial amend-
ment before the amendment is imple-
mented. 

(3) The citizen participation plan 
shall require the State to consider any 
comments or views of citizens and 
units of general local government re-
ceived in writing, or orally at public 
hearings, if any, in preparing the sub-
stantial amendment of the consoli-
dated plan. A summary of these com-
ments or views, and a summary of any 
comments or views not accepted and 
the reasons therefore, shall be attached 
to the substantial amendment of the 
consolidated plan. 

(d) Performance Reports. (1) The cit-
izen participation plan must provide 
citizens with reasonable notice and an 
opportunity to comment on perform-
ance reports. The citizen participation 
plan must state how reasonable notice 
and an opportunity to comment will be 
given. The citizen participation plan 
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must provide a period, not less than 15 
days, to receive comments on the per-
formance report that is to be sub-
mitted to HUD before its submission. 

(2) The citizen participation plan 
shall require the state to consider any 
comments or views of citizens received 
in writing, or orally at public hearings 
in preparing the performance report. A 
summary of these comments or views 
shall be attached to the performance 
report. 

(e) Citizen participation requirements 
for local governments. The citizen par-
ticipation plan must describe the cit-
izen participation requirements for 
units of general local government re-
ceiving CDBG funds from the State in 
24 CFR 570.486. The citizen participa-
tion plan must explain how the re-
quirements will be met. 

(f) Availability to the public. The cit-
izen participation plan must provide 
that the consolidated plan as adopted, 
substantial amendments, and the per-
formance report will be available to 
the public, including the availability of 
materials in a form accessible to per-
sons with disabilities, upon request. 
The citizen participation plan must 
state how these documents will be 
available to the public. 

(g) Access to records. The citizen par-
ticipation plan must require the state 
to provide citizens, public agencies, 
and other interested parties with rea-
sonable and timely access to informa-
tion and records relating to the state’s 
consolidated plan and the state’s use of 
assistance under the programs covered 
by this part during the preceding five 
years. 

(h) Complaints. The citizen participa-
tion plan shall describe the State’s ap-
propriate and practicable procedures to 
handle complaints from citizens re-
lated to the consolidated plan, amend-
ments, and performance report. At a 
minimum, the citizen participation 
plan shall require that the State must 
provide a timely, substantive written 
response to every written citizen com-
plaint, within an established period of 
time (within 15 working days, where 
practicable, if the State is a CDBG 
grant recipient). 

(i) Use of citizen participation plan. 
The State must follow its citizen par-
ticipation plan. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995, as amended at 71 FR 
6963, Feb. 9, 2006] 

Subpart C—Local Governments; 
Contents of Consolidated Plan 

§ 91.200 General. 
(a) A complete consolidated plan con-

sists of the information required in 
§ 91.200 through § 91.230, submitted in 
accordance with instructions pre-
scribed by HUD (including tables and 
narratives), or in such other format as 
jointly agreed upon by HUD and the ju-
risdiction. A comprehensive housing af-
fordability strategy consists of the in-
formation required in § 91.200 through 
§ 91.215(e), § 91.215(h) through § 91.215(l), 
§ 91.220(c), § 91.220(g), § 91.225 and § 91.230. 

(b) The jurisdiction shall describe the 
lead agency or entity responsible for 
overseeing the development of the plan 
and the significant aspects of the proc-
ess by which the consolidated plan was 
developed, the identity of the agencies, 
groups, organizations, and others who 
participated in the process, and a de-
scription of the jurisdiction’s consulta-
tions with social service, health, and 
child service agencies and other enti-
ties. 

(c) In order to facilitate citizen re-
view and comment each year, the plan 
shall contain a concise executive sum-
mary that includes the objectives and 
outcomes identified in the plan as well 
as an evaluation of past performance. 
The plan shall also include a concise 
summary of the citizen participation 
process, public comments, and efforts 
made to broaden public participation 
in the development of the consolidated 
plan. 

[71 FR 6963, Feb. 9, 2006] 

§ 91.205 Housing and homeless needs 
assessment. 

(a) General. The consolidated plan 
must provide a concise summary of the 
jurisdiction’s estimated housing needs 
projected for the ensuing five-year pe-
riod. Housing data included in this por-
tion of the plan shall be based on U.S. 
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Census data, as provided by HUD, as 
updated by any properly conducted 
local study, or any other reliable 
source that the jurisdiction clearly 
identifies, and should reflect the con-
sultation with social service agencies 
and other entities conducted in accord-
ance with § 91.100 and the citizen par-
ticipation process conducted in accord-
ance with § 91.105. For a jurisdiction 
seeking funding on behalf of an eligible 
metropolitan statistical area under the 
HOPWA program, the needs described 
for housing and supportive services 
must address the unmet needs of low- 
income persons with HIV/AIDS and 
their families throughout the eligible 
metropolitan statistical area. 

(b) Categories of persons affected. (1) 
The plan shall estimate the number 
and type of families in need of housing 
assistance for extremely low-income, 
low-income, moderate-income, and 
middle-income families, for renters and 
owners, for elderly persons, for single 
persons, for large families, for public 
housing residents, for families on the 
public housing and section 8 tenant- 
based waiting lists, for persons with 
HIV/AIDS and their families, for vic-
tims of domestic violence, dating vio-
lence, sexual assault, and stalking, and 
for persons with disabilities. The de-
scription of housing needs shall include 
a concise summary of the cost burden 
and severe cost burden, overcrowding 
(especially for large families), and sub-
standard housing conditions being ex-
perienced by extremely low-income, 
low-income, moderate-income, and 
middle-income renters and owners 
compared to the jurisdiction as a 
whole. (The jurisdiction must define in 
its consolidated plan the terms 
‘‘standard condition’’ and ‘‘substandard 
condition but suitable for rehabilita-
tion.’’) 

(2) For any of the income categories 
enumerated in paragraph (b)(1) of this 
section, to the extent that any racial 
or ethnic group has disproportionately 
greater need in comparison to the 
needs of that category as a whole, as-
sessment of that specific need shall be 
included. For this purpose, dispropor-
tionately greater need exists when the 
percentage of persons in a category of 
need who are members of a particular 
racial or ethnic group in a category of 

need is at least 10 percentage points 
higher than the percentage of persons 
in the category as a whole. 

(c) Homeless needs. The plan must pro-
vide a concise summary of the nature 
and extent of homelessness (including 
rural homelessness and chronically 
homeless persons), addressing sepa-
rately the need for facilities and serv-
ices for homeless individuals and 
homeless families with children, both 
sheltered and unsheltered, and home-
less subpopulations, in accordance with 
a table prescribed by HUD. This de-
scription must include the characteris-
tics and needs of low-income individ-
uals and families with children (espe-
cially extremely low-income) who are 
currently housed but threatened with 
homelessness. The plan also must con-
tain a brief narrative description of the 
nature and extent of homelessness by 
racial and ethnic group, to the extent 
information is available. 

(d) Other special needs. (1) The juris-
diction shall estimate, to the extent 
practicable, the number of persons who 
are not homeless but require sup-
portive housing, including the elderly, 
frail elderly, persons with disabilities 
(mental, physical, developmental), per-
sons with alcohol or other drug addic-
tion, persons with HIV/AIDS and their 
families, public housing residents, and 
any other categories the jurisdiction 
may specify, and describe their sup-
portive housing needs. 

(2) With respect to a jurisdiction 
seeking funding on behalf of an eligible 
metropolitan statistical area under the 
HOPWA program, the plan must iden-
tify the size and characteristics of the 
population with HIV/AIDS and their 
families within the eligible metropoli-
tan statistical area it will serve. 

(e) Lead-based paint hazards. The plan 
must estimate the number of housing 
units within the jurisdiction that are 
occupied by low-income families or 
moderate-income families that contain 
lead-based paint hazards, as defined in 
this part. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995, as amended at 61 FR 
51760, Oct. 3, 1996; 71 FR 6963, Feb. 9, 2006; 73 
FR 72342, Nov. 28, 2008; 75 FR 66260, Oct. 27, 
2010] 
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§ 91.210 Housing market analysis. 

(a) General characteristics. Based on 
information available to the jurisdic-
tion, the plan must describe the signifi-
cant characteristics of the jurisdic-
tion’s housing market, including the 
supply, demand, and condition and cost 
of housing and the housing stock avail-
able to serve persons with disabilities, 
and to serve other low-income persons 
with special needs, including persons 
with HIV/AIDS and their families. Data 
on the housing market should include, 
to the extent information is available, 
an estimate of the number of vacant or 
abandoned buildings and whether units 
in these buildings are suitable for reha-
bilitation. The jurisdiction must also 
identify and describe any areas within 
the jurisdiction with concentrations of 
racial/ethnic minorities and/or low-in-
come families, stating how it defines 
the terms ‘‘area of low-income con-
centration’’ and ‘‘area of minority con-
centration’’ for this purpose. The loca-
tions and degree of these concentra-
tions must be identified, either in a 
narrative or on one or more maps. 

(b) Public and assisted housing. (1) The 
plan must describe and identify the 
public housing developments and the 
number of public housing units in the 
jurisdiction, the physical condition of 
such units, the restoration and revital-
ization needs, results from the Section 
504 needs assessment (i.e., assessment 
of needs of tenants and applicants on 
waiting list for accessible units, as re-
quired by 24 CFR 8.25), and the public 
housing agency’s strategy for improv-
ing the management and operation of 
such public housing and for improving 
the living environment of low- and 
moderate-income families residing in 
public housing. The consolidated plan 
must identify the public housing devel-
opments in the jurisdictions that are 
participating in an approved PHA Plan. 

(2) The jurisdiction shall include a 
description of the number and tar-
geting (income level and type of family 
served) of units currently assisted by 
local, state, or federally funded pro-
grams, and an assessment of whether 
any such units are expected to be lost 
from the assisted housing inventory for 
any reason, such as expiration of Sec-
tion 8 contracts. 

(c) Homeless facilities. The plan must 
include a brief inventory of facilities 
and services that meet the emergency 
shelter, transitional housing, perma-
nent supportive housing, and perma-
nent housing needs of homeless persons 
within the jurisdiction, including any 
persons that are chronically homeless. 
The inventory should also include (to 
the extent the information is available 
to the jurisdiction) an estimate of the 
percentage or number of beds and sup-
portive services programs that are 
serving people that are chronically 
homeless. 

(d) Special need facilities and services. 
The plan must describe, to the extent 
information is available, the facilities 
and services that assist persons who 
are not homeless but who require sup-
portive housing, and programs for en-
suring that persons returning from 
mental and physical health institu-
tions receive appropriate supportive 
housing. 

(e) Barriers to affordable housing. The 
plan must explain whether the cost of 
housing or the incentives to develop, 
maintain, or improve affordable hous-
ing in the jurisdiction are affected by 
public policies, particularly by policies 
of the jurisdiction, including tax poli-
cies affecting land and other property, 
land use controls, zoning ordinances, 
building codes, fees and charges, 
growth limits, and policies that affect 
the return on residential investment. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995, as amended at 71 FR 
6964, Feb. 9, 2006] 

§ 91.215 Strategic plan. 

(a) General. For the categories de-
scribed in paragraphs (b), (c), (d), (e), 
and (f) of this section, the consolidated 
plan must do the following: 

(1) Indicate the general priorities for 
allocating investment geographically 
within the jurisdiction (or within the 
EMSA for the HOPWA program) and 
among different activities and needs, 
as identified in tables prescribed by 
HUD. 

(2) Describe the rationale for estab-
lishing the allocation priorities given 
to each category of priority needs, par-
ticularly among extremely low-income, 
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low-income, and moderate-income 
households; 

(3) Identify any obstacles to meeting 
underserved needs; 

(4) Summarize the priorities and spe-
cific objectives the jurisdiction intends 
to initiate and/or complete during the 
time period covered by the strategic 
plan and how funds that are reasonably 
expected to be available will be used to 
address identified needs. For each spe-
cific objective statement, identify pro-
posed accomplishments and outcomes 
the jurisdiction hopes to achieve in 
quantitative terms over a specified 
time period (e.g., one, two, three or 
more years), or in other measurable 
terms as identified and defined by the 
jurisdiction. This information is to be 
provided in accordance with guidance 
to be issued by HUD. 

(b) Affordable housing. With respect to 
affordable housing, the consolidated 
plan must include the priority housing 
needs table prescribed by HUD and 
must do the following: 

(1) The affordable housing section 
shall describe how the characteristics 
of the housing market and the severity 
of housing problems and needs of ex-
tremely low-income, low-income, and 
moderate-income renters and owners 
identified in accordance with § 91.205 
provided the rationale for establishing 
allocation priorities and use of funds 
made available for rental assistance, 
production of new units, rehabilitation 
of existing units, or acquisition of ex-
isting units (including preserving af-
fordable housing units that may be lost 
from the assisted housing inventory for 
any reason). Household and income 
types may be grouped together for dis-
cussion where the analysis would apply 
to more than one of them. If the juris-
diction intends to use HOME funds for 
tenant-based assistance, it must speci-
fy local market conditions that led to 
the choice of that option. 

(2) The affordable housing section 
shall include specific objectives that 
describe proposed accomplishments the 
jurisdiction hopes to achieve and must 
specify the number of extremely low- 
income, low-income, and moderate-in-
come families to whom the jurisdiction 
will provide affordable housing as de-
fined in 24 CFR 92.252 for rental hous-

ing and 24 CFR 92.254 for homeowner-
ship over a specific time period. 

(c) Public housing. The consolidated 
plan must describe the manner in 
which the plan of the jurisdiction will 
address the needs of public housing, in-
cluding the need to increase the num-
ber of accessible units where required 
by a Section 504 Voluntarily Compli-
ance Agreement. The consolidated plan 
must also describe the jurisdiction’s 
activities to encourage public housing 
residents to become more involved in 
management and participate in home-
ownership. If the public housing agency 
is designated as ‘‘troubled’’ by HUD 
under 24 CFR part 902, the jurisdiction 
must describe the manner in which it 
will provide financial or other assist-
ance to improve its operations and re-
move the ‘‘troubled’’ designation. 

(d) Homelessness. With respect to 
homelessness, the consolidated plan 
must include the priority homeless 
needs table prescribed by HUD and 
must describe the jurisdiction’s strat-
egy for the following: 

(1) Helping low-income families avoid 
becoming homeless; 

(2) Reaching out to homeless persons 
and assessing their individual needs; 

(3) Addressing the emergency shelter 
and transitional housing needs of 
homeless persons; and 

(4) Helping homeless persons (espe-
cially any persons that are chronically 
homeless) make the transition to per-
manent housing and independent liv-
ing. 

(e) Other special needs. With respect 
to special needs of the non-homeless, 
the consolidated plan must provide a 
concise summary of the priority hous-
ing and supportive service needs of per-
sons who are not homeless but who 
may or may not require supportive 
housing (i.e., elderly, frail elderly, per-
sons with disabilities (mental, phys-
ical, developmental), persons with al-
cohol or other drug addiction, persons 
with HIV/AIDS and their families, and 
public housing residents). If the juris-
diction intends to use HOME funds for 
tenant-based assistance to assist one or 
more of these subpopulations, it must 
specify local market conditions that 
led to the choice of this option. 
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(f) Nonhousing community development 
plan. If the jurisdiction seeks assist-
ance under the Community Develop-
ment Block Grant (CDBG) program, 
the consolidated plan must provide a 
concise summary of the jurisdiction’s 
priority non-housing community devel-
opment needs eligible for assistance 
under HUD’s community development 
programs by CDBG eligibility cat-
egory, in accordance with a table pre-
scribed by HUD. This community de-
velopment component of the plan must 
state the jurisdiction’s specific long- 
term and short-term community devel-
opment objectives (including economic 
development activities that create 
jobs), which must be developed in ac-
cordance with the primary objective of 
the CDBG program to develop viable 
urban communities by providing de-
cent housing and a suitable living envi-
ronment and expanding economic op-
portunities, principally for low-income 
and moderate-income persons. 

(g) Neighborhood Revitalization. Juris-
dictions are encouraged to identify lo-
cally designated areas where geo-
graphically targeted revitalization ef-
forts are carried out through multiple 
activities in a concentrated and coordi-
nated manner. In addition, a jurisdic-
tion may elect to carry out a HUD-ap-
proved neighborhood revitalization 
strategy that includes the economic 
empowerment of low-income residents 
with respect to one or more of its 
areas. If HUD approves such a strategy, 
the jurisdiction can obtain greater 
flexibility in the use of the CDBG funds 
in the revitalization area(s) as de-
scribed in 24 CFR part 570, subpart C. 
This strategy must identify long-term 
and short-term objectives (e.g., phys-
ical improvements, social initiatives 
and economic empowerment), express-
ing them in terms of measures of out-
puts and outcomes the jurisdiction ex-
pects to achieve in the neighborhood 
through the use of HUD programs. 

(h) Barriers to affordable housing. The 
consolidated plan must describe the ju-
risdiction’s strategy to remove or ame-
liorate negative effects of public poli-
cies that serve as barriers to affordable 
housing, as identified in accordance 
with § 91.210(e), except that, if a State 
requires a unit of general local govern-
ment to submit a regulatory barrier as-

sessment that is substantially equiva-
lent to the information required under 
this paragraph (h), as determined by 
HUD, the unit of general local govern-
ment may submit its assessment sub-
mitted to the State to HUD and shall 
be considered to have complied with 
this requirement. 

(i) Lead-based paint hazards. The con-
solidated plan must outline actions 
proposed or being taken to evaluate 
and reduce lead-based paint hazards 
and increase access to housing without 
such health hazards, how the plan for 
the reduction of lead-based hazards is 
related to the extent of lead poisoning 
and hazards, and how the plan for the 
reduction of lead-based hazards will be 
integrated into housing policies and 
programs. 

(j) Anti-poverty strategy. The consoli-
dated plan must provide a concise sum-
mary of the jurisdiction’s goals, pro-
grams, and policies for reducing the 
number of poverty-level families and 
how the jurisdiction’s goals, programs, 
and policies for producing and pre-
serving affordable housing, set forth in 
the housing component of the consoli-
dated plan, will be coordinated with 
other programs and services for which 
the jurisdiction is responsible and the 
extent to which they will reduce (or as-
sist in reducing) the number of pov-
erty-level families, taking into consid-
eration factors over which the jurisdic-
tion has control. These policies may in-
clude the jurisdiction’s policies for pro-
viding employment and training oppor-
tunities to section 3 residents pursuant 
to 24 CFR part 135. 

(k) Institutional structure. (1) The con-
solidated plan must provide a concise 
summary of the institutional struc-
ture, including private industry, non-
profit organizations, community and 
faith-based organizations, and public 
institutions, through which the juris-
diction will carry out its housing, 
homeless, and community development 
plan, and which assesses the strengths 
and gaps in that delivery system. 

(2) The plan must provide a concise 
summary of what the jurisdiction will 
do to overcome gaps in the institu-
tional structure for carrying out its 
strategy for addressing its priority 
needs. 
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(l) Coordination. The consolidated 
plan must provide a concise summary 
of the jurisdiction’s activities to en-
hance coordination between public and 
assisted housing providers and private 
and governmental health, mental 
health, and service agencies. With re-
spect to the preparation of its homeless 
strategy, the jurisdiction must de-
scribe efforts in addressing the needs of 
persons that are chronically homeless. 
With respect to the public entities in-
volved, the plan must describe the 
means of cooperation and coordination 
among the state and any units of gen-
eral local government in the metro-
politan area in the implementation of 
its consolidated plan. With respect to 
economic development, the jurisdiction 
should describe efforts to enhance co-
ordination with private industry, busi-
nesses, developers, and social service 
agencies. 

[71 FR 6964, Feb. 9, 2006] 

§ 91.220 Action plan. 
The action plan must include the fol-

lowing: 
(a) Standard Form 424; 
(b) A concise executive summary 

that includes the objectives and out-
comes identified in the plan as well as 
an evaluation of past performance, a 
summary of the citizen participation 
and consultation process (including ef-
forts to broaden public participation) 
(24 CFR 91.200 (b)), a summary of com-
ments or views, and a summary of com-
ments or views not accepted and the 
reasons therefore (24 CFR 91.105 (b)(5)). 

(c) Resources and objectives—(1) Fed-
eral resources. The consolidated plan 
must provide a concise summary of the 
federal resources (including grant 
funds and program income) expected to 
be made available. Federal resources 
should include Section 8 funds made 
available to jurisdictions, Low-Income 
Housing Tax Credits, and competitive 
McKinney-Vento Homeless Assistance 
Act funds, expected to be available to 
address priority needs and specific ob-
jectives identified in the strategic 
plan. 

(2) Other resources. The consolidated 
plan must indicate resources from pri-
vate and state and local sources that 
are reasonably expected to be made 
available to address the needs identi-

fied in the plan. The plan must explain 
how federal funds will leverage those 
additional resources, including a de-
scription of how matching require-
ments of the HUD programs will be sat-
isfied. Where the jurisdiction deems it 
appropriate, the jurisdiction may indi-
cate publicly owned land or property 
located within the jurisdiction that 
may be used to address the needs iden-
tified in the plan; 

(3) Annual objectives. The consoli-
dated plan must contain a summary of 
the annual objectives the jurisdiction 
expects to achieve during the forth-
coming program year. 

(d) Activities to be undertaken. The ac-
tion plan must provide a description of 
the activities the jurisdiction will un-
dertake during the next year to address 
priority needs and objectives. This de-
scription of activities shall estimate 
the number and type of families that 
will benefit from the proposed activi-
ties, the specific local objectives and 
priority needs (identified in accordance 
with § 91.215) that will be addressed by 
the activities using formula grant 
funds and program income the jurisdic-
tion expects to receive during the pro-
gram year, proposed accomplishments, 
and a target date for completion of the 
activity. This information is to be pre-
sented in the form of a table prescribed 
by HUD. The plan must also describe 
the reasons for the allocation priorities 
and identify any obstacles to address-
ing underserved needs; 

(e) Outcome measures. Each jurisdic-
tion must provide outcome measures 
for activities included in its action 
plan in accordance with guidance to be 
issued by HUD. 

(f) Geographic distribution. A descrip-
tion of the geographic areas of the ju-
risdiction (including areas of low-in-
come and minority concentration) in 
which it will direct assistance during 
the ensuing program year, giving the 
rationale for the priorities for allo-
cating investment geographically. 
When appropriate, jurisdictions should 
estimate the percentage of funds they 
plan to dedicate to target areas. 

(g) Affordable housing. The jurisdic-
tion must specify one-year goals for 
the number of homeless, non-homeless, 
and special-needs households to be pro-
vided affordable housing using funds 
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made available to the jurisdiction and 
one-year goals for the number of house-
holds to be provided affordable housing 
through activities that provide rental 
assistance, production of new units, re-
habilitation of existing units, or acqui-
sition of existing units using funds 
made available to the jurisdiction. The 
term affordable housing shall be as de-
fined in 24 CFR 92.252 for rental hous-
ing and 24 CFR 92.254 for homeowner-
ship. 

(h) Public housing. Actions it plans to 
take during the next year to address 
the needs of public housing and actions 
to encourage public housing residents 
to become more involved in manage-
ment and participate in homeowner-
ship. If the public housing agency is 
designated as ‘‘troubled’’ by HUD 
under part 902 of this title, the jurisdic-
tion must describe the manner in 
which it will provide financial or other 
assistance to improve its operations 
and remove the ‘‘troubled’’ designa-
tion. 

(i) Homeless and other special needs ac-
tivities. Activities it plans to undertake 
during the next year to address emer-
gency shelter and transitional housing 
needs of homeless individuals and fami-
lies (including subpopulations), to pre-
vent low-income individuals and fami-
lies with children (especially those 
with incomes below 30 percent of me-
dian) from becoming homeless, to help 
homeless persons make the transition 
to permanent housing and independent 
living, specific action steps to end 
chronic homelessness, and to address 
the special needs of persons who are 
not homeless identified in accordance 
with § 91.215(e); 

(j) Barriers to affordable housing. Ac-
tions it plans to take during the next 
year to remove or ameliorate the nega-
tive effects of public policies that serve 
as barriers to affordable housing. Such 
policies, procedures and processes in-
clude, but are not limited to, land use 
controls, tax policies affecting land, 
zoning ordinances, building codes, fees 
and charges, growth limitations, and 
policies affecting the return on resi-
dential investment. 

(k) Other actions. Actions it plans to 
take during the next year to address 
obstacles to meeting underserved 
needs, foster and maintain affordable 

housing, evaluate and reduce lead- 
based paint hazards, reduce the number 
of poverty-level families, develop insti-
tutional structure, and enhance coordi-
nation between public and private 
housing and social service agencies (see 
§ 91.215 (a), (b), (i), (j), (k), and (l)). 

(l) Program-specific requirements—(1) 
CDBG. (i) A jurisdiction must describe 
activities planned with respect to all 
CDBG funds expected to be available 
during the program year (including 
program income that will have been re-
ceived before the start of the next pro-
gram year), except that an amount 
generally not to exceed ten percent of 
such total available CDBG funds may 
be excluded from the funds for which 
eligible activities are described if it 
has been identified for the contingency 
of cost overruns. 

(ii) CDBG funds expected to be avail-
able during the program year includes 
the following: 

(A) Any program income that will 
have been received before the start of 
the next program year and that has not 
yet been programmed; 

(B) Proceeds from Section 108 loan 
guarantees that will be used during the 
year to address the priority needs and 
specific objectives identified in its 
strategic plan; 

(C) Surplus from urban renewal set-
tlements; 

(D) Grant funds returned to the line 
of credit for which the planned use has 
not been included in a prior statement 
or plan; and 

(E) Income from float-funded activities. 
The full amount of income expected to 
be generated by a float-funded activity 
must be shown, whether or not some or 
all of the income is expected to be re-
ceived in a future program year. To as-
sure that citizens understand the risks 
inherent in undertaking float-funded 
activities, the recipient must specify 
the total amount of program income 
expected to be received and the 
month(s) and year(s) that it expects 
the float-funded activity to generate 
such program income. 

(iii) An ‘‘urgent needs’’ activity (one 
that is expected to qualify under 
§ 570.208(c) of this title) may be in-
cluded only if the jurisdiction identi-
fies the activity in the action plan and 
certifies that the activity is designed 
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to meet other community development 
needs having a particular urgency be-
cause existing conditions pose a serious 
and immediate threat to the health or 
welfare of the community and because 
other financial resources are not avail-
able. 

(iv) The plan shall identify the esti-
mated amount of CDBG funds that will 
be used for activities that benefit per-
sons of low- and moderate-income. The 
information about activities shall be in 
sufficient detail, including location, to 
allow citizens to determine the degree 
to which they are affected. 

(2) HOME. (i) For HOME funds, a par-
ticipating jurisdiction shall describe 
other forms of investment that are not 
described in § 92.205(b). 

(ii) If the participating jurisdiction 
intends to use HOME funds for home-
buyers, it must state the guidelines for 
resale or recapture, as required in 
§ 92.254. 

(iii) If the participating jurisdiction 
intends to use HOME funds to refi-
nance existing debt secured by multi-
family housing that is being rehabili-
tated with HOME funds, it must state 
its refinancing guidelines required 
under 24 CFR 92.206(b). The guidelines 
shall describe the conditions under 
which the participating jurisdictions 
will refinance existing debt. At min-
imum, the guidelines must: 

(A) Demonstrate that rehabilitation 
is the primary eligible activity and en-
sure that this requirement is met by 
establishing a minimum level of reha-
bilitation per unit or a required ratio 
between rehabilitation and refi-
nancing. 

(B) Require a review of management 
practices to demonstrate that dis-
investment in the property has not oc-
curred; that the long-term needs of the 
project can be met; and that the feasi-
bility of serving the targeted popu-
lation over an extended affordability 
period can be demonstrated. 

(C) State whether the new invest-
ment is being made to maintain cur-
rent affordable units, create additional 
affordable units, or both. 

(D) Specify the required period of af-
fordability, whether it is the minimum 
15 years or longer. 

(E) Specify whether the investment 
of HOME funds may be jurisdiction- 

wide or limited to a specific geographic 
area, such as a neighborhood identified 
in a neighborhood revitalization strat-
egy under 24 CFR 91.215(g) or a feder-
ally designated Empowerment Zone or 
Enterprise Community. 

(F) State that HOME funds cannot be 
used to refinance multifamily loans 
made or insured by any federal pro-
gram, including CDBG. 

(iv) If the participating jurisdiction 
will receive funding under the Amer-
ican Dream Downpayment Initiative 
(ADDI) (see 24 CFR part 92, subpart M), 
it must include: 

(A) A description of the planned use 
of the ADDI funds; 

(B) A plan for conducting targeted 
outreach to residents and tenants of 
public and manufactured housing and 
to other families assisted by public 
housing agencies, for the purposes of 
ensuring that the ADDI funds are used 
to provide downpayment assistance for 
such residents, tenants, and families; 
and 

(C) A description of the actions to be 
taken to ensure the suitability of fami-
lies receiving ADDI funds to undertake 
and maintain homeownership. 

(3) HOPWA. For HOPWA funds, the 
jurisdiction must specify one-year 
goals for the number of households to 
be provided housing through the use of 
HOPWA activities for: short-term rent, 
mortgage, and utility assistance pay-
ments to prevent homelessness of the 
individual or family; tenant-based 
rental assistance; and units provided in 
housing facilities that are being devel-
oped, leased, or operated with HOPWA 
funds and shall identify the method of 
selecting project sponsors (including 
providing full access to grassroots 
faith-based and other community orga-
nizations). 

[71 FR 6965, Feb. 9, 2006] 

§ 91.225 Certifications. 
(a) General. The following certifi-

cations, satisfactory to HUD, must be 
included in the annual submission to 
HUD. (See definition of ‘‘certification’’ 
in § 91.5.) 

(1) Affirmatively furthering fair hous-
ing. Each jurisdiction is required to 
submit a certification that it will af-
firmatively further fair housing, which 
means that it will conduct an analysis 
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to identify impediments to fair housing 
choice within the jurisdiction, take ap-
propriate actions to overcome the ef-
fects of any impediments identified 
through that analysis, and maintain 
records reflecting the analysis and ac-
tions in this regard. 

(2) Anti-displacement and relocation 
plan. Each jurisdiction is required to 
submit a certification that it has in ef-
fect and is following a residential 
antidisplacement and relocation assist-
ance plan in connection with any activ-
ity assisted with funding under the 
CDBG or HOME programs. 

(3) Anti-lobbying. The jurisdiction 
must submit a certification with re-
gard to compliance with restrictions on 
lobbying required by 24 CFR part 87, 
together with disclosure forms, if re-
quired by that part. 

(4) Authority of jurisdiction. The juris-
diction must submit a certification 
that the consolidated plan is author-
ized under State and local law (as ap-
plicable) and that the jurisdiction pos-
sesses the legal authority to carry out 
the programs for which it is seeking 
funding, in accordance with applicable 
HUD regulations. 

(5) Consistency with plan. The juris-
diction must submit a certification 
that the housing activities to be under-
taken with CDBG, HOME, ESG, and 
HOPWA funds are consistent with the 
strategic plan. Where the HOPWA 
funds are to be received by a city that 
is the most populous unit of general 
local government in an EMSA, it must 
obtain and keep on file certifications of 
consistency from the authorized public 
officials for each other locality in the 
EMSA in which housing assistance is 
provided. 

(6) Acquisition and relocation. The ju-
risdiction must submit a certification 
that it will comply with the acquisi-
tion and relocation requirements of the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970, as amended (42 U.S.C. 4601), and 
implementing regulations at 49 CFR 
part 24. 

(7) Section 3. The jurisdiction must 
submit a certification that it will com-
ply with section 3 of the Housing and 
Urban Development Act of 1968 (12 
U.S.C. 1701u), and implementing regu-
lations at 24 CFR part 135. 

(b) Community Development Block 
Grant program. For jurisdictions that 
seek funding under CDBG, the fol-
lowing certifications are required: 

(1) Citizen participation. Each jurisdic-
tion must certify that it is in full com-
pliance and following a detailed citizen 
participation plan that satisfies the re-
quirements of § 91.105. 

(2) Community development plan. A 
certification that this consolidated 
housing and community development 
plan identifies community develop-
ment and housing needs and specifies 
both short-term and long-term commu-
nity development objectives that have 
been developed in accordance with the 
primary objective of the statute au-
thorizing the CDBG program, as de-
scribed in 24 CFR 570.2, and require-
ments of this part and 24 CFR part 570. 

(3) Following a plan. A certification 
that the jurisdiction is following a cur-
rent consolidated plan (or Comprehen-
sive Housing Affordability Strategy) 
that has been approved by HUD. 

(4) Use of funds. A certification that 
the jurisdiction has complied with the 
following criteria: 

(i) With respect to activities expected 
to be assisted with CDBG funds, the 
Action Plan has been developed so as 
to give the maximum feasible priority 
to activities that will benefit low- and 
moderate-income families or aid in the 
prevention or elimination of slums or 
blight. The plan may also include 
CDBG-assisted activities that are cer-
tified to be designed to meet other 
community development needs having 
particular urgency because existing 
conditions pose a serious and imme-
diate threat to the health or welfare of 
the community where other financial 
resources are not available to meet 
such needs; 

(ii) The aggregate use of CDBG funds, 
including section 108 guaranteed loans, 
during a period specified by the juris-
diction, consisting of one, two, or three 
specific consecutive program years, 
shall principally benefit low- and mod-
erate-income families in a manner that 
ensures that at least 70 percent of the 
amount is expended for activities that 
benefit such persons during the des-
ignated period (see 24 CFR 570.3 for def-
inition of ‘‘CDBG funds’’); and 
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(iii) The jurisdiction will not attempt 
to recover any capital costs of public 
improvements assisted with CDBG 
funds, including Section 108 loan guar-
anteed funds, by assessing any amount 
against properties owned and occupied 
by persons of low- and moderate-in-
come, including any fee charged or as-
sessment made as a condition of ob-
taining access to such public improve-
ments. However, if CDBG funds are 
used to pay the proportion of a fee or 
assessment attributable to the capital 
costs of public improvements (assisted 
in part with CDBG funds) financed 
from other revenue sources, an assess-
ment or charge may be made against 
the property with respect to the public 
improvements financed by a source 
other than CDBG funds. In addition, 
with respect to properties owned and 
occupied by moderate-income (but not 
low-income) families, an assessment or 
charge may be made against the prop-
erty with respect to the public im-
provements financed by a source other 
than CDBG funds if the jurisdiction 
certifies that it lacks CDBG funds to 
cover the assessment. 

(5) Excessive force. A certification 
that the jurisdiction has adopted and is 
enforcing: 

(i) A policy prohibiting the use of ex-
cessive force by law enforcement agen-
cies within its jurisdiction against any 
individuals engaged in non-violent civil 
rights demonstrations; and 

(ii) A policy of enforcing applicable 
State and local laws against physically 
barring entrance to or exit from, a fa-
cility or location that is the subject of 
such non-violent civil rights dem-
onstrations within its jurisdiction. 

(6) Compliance with anti-discrimination 
laws. The jurisdiction must submit a 
certification that the grant will be con-
ducted and administered in conformity 
with title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d), the Fair Housing 
Act (42 U.S.C. 3601–3619), and imple-
menting regulations. 

(7) Compliance with lead-based paint 
procedures. The jurisdiction must sub-
mit a certification that its activities 
concerning lead-based paint will com-
ply with the requirements of part 35, 
subparts A, B, J, K, and R of this title. 

(8) Compliance with laws. A certifi-
cation that the jurisdiction will com-
ply with applicable laws. 

(c) Emergency Shelter Grant program. 
For jurisdictions that seek funding 
under the Emergency Shelter Grant 
program, the following certifications 
are required: 

(1) In the case of assistance involving 
major rehabilitation or conversion, the 
applicant will maintain any building 
for which assistance is used under the 
ESG program as a shelter for homeless 
individuals and families for not less 
than a 10-year period; 

(2) In the case of assistance involving 
rehabilitation less than that covered 
under paragraph (d)(1) of this section, 
the applicant will maintain any build-
ing for which assistance is used under 
the ESG program as a shelter for 
homeless individuals and families for 
not less than a three-year period; 

(3) In the case of assistance involving 
essential services (including but not 
limited to employment, health, drug 
abuse, or education) or maintenance, 
operation, insurance, utilities and fur-
nishings, the applicant will provide 
services or shelter to homeless individ-
uals and families for the period during 
which the ESG assistance is provided, 
without regard to a particular site or 
structure as long as the same general 
population is served; 

(4) Any renovation carried out with 
ESG assistance shall be sufficient to 
ensure that the building involved is 
safe and sanitary; 

(5) It will assist homeless individuals 
in obtaining appropriate supportive 
services, including permanent housing, 
medical and mental health treatment, 
counseling, supervision, and other serv-
ices essential for achieving inde-
pendent living, and other Federal, 
State, local, and private assistance 
available for such individuals; 

(6) It will obtain matching amounts 
required under § 576.71 of this title; 

(7) It will develop and implement pro-
cedures to ensure the confidentiality of 
records pertaining to any individual 
provided family violence prevention or 
treatment services under any project 
assisted under the ESG program, in-
cluding protection against the release 
of the address or location of any family 
violence shelter project except with 
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the written authorization of the person 
responsible for the operation of that 
shelter; 

(8) To the maximum extent prac-
ticable, it will involve, through em-
ployment, volunteer services, or other-
wise, homeless individuals and families 
in constructing, renovating, maintain-
ing, and operating facilities assisted 
under this program, in providing serv-
ices assisted under the program, and in 
providing services for occupants of fa-
cilities assisted under the program; and 

(9) It is following a current HUD-ap-
proved consolidated plan (or CHAS). 

(10) A certification that the jurisdic-
tion has established a policy for the 
discharge of persons from publicly 
funded institutions or systems of care 
(such as health care facilities, foster 
care or other youth facilities, or cor-
rection programs and institutions) in 
order to prevent such discharge from 
immediately resulting in homelessness 
for such persons. 

(d) HOME program. Each partici-
pating jurisdiction must provide the 
following certifications: 

(1) If it plans to use HOME funds for 
tenant-based rental assistance, a cer-
tification that rental-based assistance 
is an essential element of its consoli-
dated plan; 

(2) A certification that it is using and 
will use HOME funds for eligible activi-
ties and costs, as described in §§ 92.205 
through 92.209 of this subtitle and that 
it is not using and will not use HOME 
funds for prohibited activities, as de-
scribed in § 92.214 of this subtitle; and 

(3) A certification that before com-
mitting funds to a project, the partici-
pating jurisdiction will evaluate the 
project in accordance with guidelines 
that it adopts for this purpose and will 
not invest any more HOME funds in 
combination with other federal assist-
ance than is necessary to provide af-
fordable housing. 

(e) Housing Opportunities for Persons 
With AIDS. For jurisdictions that seek 
funding under the Housing Opportuni-
ties for Persons With AIDS program, a 
certification is required by the juris-
diction that: 

(1) Activities funded under the pro-
gram will meet urgent needs that are 
not being met by available public and 
private sources; and 

(2) Any building or structure assisted 
under that program shall be operated 
for the purpose specified in the plan: 

(i) For a period of not less than 10 
years in the case of assistance involv-
ing new construction, substantial reha-
bilitation, or acquisition of a facility; 
or 

(ii) For a period of not less than 
three years in the case of assistance in-
volving non-substantial rehabilitation 
or repair of a building or structure. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995; 60 FR 4861, Jan. 25, 
1995, as amended at 64 FR 50224, Sept. 15, 
1999; 71 FR 6967, Feb. 9, 2006; 72 FR 73493, Dec. 
27, 2007] 

§ 91.230 Monitoring. 
The plan must describe the standards 

and procedures that the jurisdiction 
will use to monitor activities carried 
out in furtherance of the plan and will 
use to ensure long-term compliance 
with requirements of the programs in-
volved, including minority business 
outreach and the comprehensive plan-
ning requirements. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995; 60 FR 4861, Jan. 25, 
1995] 

§ 91.235 Special case; abbreviated con-
solidated plan. 

(a) Who may submit an abbreviated 
plan? A jurisdiction that is not a CDBG 
entitlement community under 24 CFR 
part 570, subpart D, and is not expected 
to be a participating jurisdiction in the 
HOME program under 24 CFR part 92, 
as well as an Insular Area that is a 
HOME or CDBG grantee, may submit 
an abbreviated consolidated plan that 
is appropriate to the types and 
amounts of assistance sought from 
HUD, instead of a full consolidated 
plan. 

(b) When is an abbreviated plan nec-
essary?—(1) Jurisdiction. When a juris-
diction that is permitted to use an ab-
breviated plan applies to HUD for funds 
under a program that requires an ap-
proved consolidated plan (see § 91.2(b)), 
it must obtain approval of an abbre-
viated plan (or full consolidated plan) 
and submit a certification that the 
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housing activities are consistent with 
the plan. 

(2) Other applicants. When an eligible 
applicant other than a jurisdiction 
(e.g., a public housing agency or non-
profit organization) seeks to apply for 
funding under a program requiring cer-
tification of consistency with an ap-
proved consolidated plan, the jurisdic-
tion—if it is permitted to use an abbre-
viated plan—may prepare an abbre-
viated plan appropriate to the project. 
See § 91.510. 

(3) Limitation. For the HOME pro-
gram, an abbreviated consolidated plan 
is permitted only with respect to re-
allocations to other than participating 
jurisdictions (see 24 CFR part 92, sub-
part J), and for Insular Area grantees 
that submit an abbreviated consoli-
dated plan pursuant to 24 CFR 570.440. 
For the CDBG program, an abbreviated 
plan may be submitted for the HUD-ad-
ministered Small Cities program (ex-
cept that an abbreviated plan may not 
be submitted for the HUD-administered 
Small Cities program in the state of 
Hawaii), and for Insular Area grantees 
pursuant to 24 CFR 570.440. 

(c) What is an abbreviated plan?—(1) 
Assessment of needs, resources, planned 
activities. An abbreviated plan must 
contain sufficient information about 
needs, resources, and planned activities 
to address the needs to cover the type 
and amount of assistance anticipated 
to be funded by HUD. 

(2) Nonhousing community development 
plan. If the jurisdiction seeks assist-
ance under the Community Develop-
ment Block Grant program, it must de-
scribe the jurisdiction’s priority non- 
housing community development needs 
eligible for assistance under HUD’s 
community development programs by 
CDBG eligibility category, reflecting 
the needs of families for each type of 
activity, as appropriate, in terms of 
dollar amounts estimated to meet the 
priority need for the type of activity, 
in accordance with a table prescribed 
by HUD. This community development 
component of the plan must state the 
jurisdiction’s specific long-term and 
short-term community development 
objectives (including economic devel-
opment activities that create jobs), 
which must be developed in accordance 
with the statutory goals described in 

§ 91.1 and the primary objective of the 
Housing and Community Development 
Act of 1974, 42 U.S.C. 5301(c), of the de-
velopment of viable urban commu-
nities by providing decent housing and 
a suitable living environment and ex-
panding economic opportunities, prin-
cipally for low-income and moderate- 
income persons. 

(3) Separate application for funding. In 
addition to submission of the abbre-
viated consolidated plan, an applica-
tion must be submitted for funding is 
sought under a competitive program. 
The applicable program requirements 
are found in the regulations for the 
program and in the Notice of Funding 
Availability published for the applica-
ble fiscal year. For the CDBG Small 
Cities program, the applicable regula-
tions are found at 24 CFR part 570, sub-
part F. 

(4) Submissions, Certifications, Amend-
ments, and Performance Reports. An In-
sular Area grantee that submits an ab-
breviated consolidated plan under this 
section must comply with the submis-
sion, certification, amendment, and 
performance report requirements of 24 
CFR 570.440. This includes certification 
that the grantee will affirmatively fur-
ther fair housing, which means it will 
conduct an analysis of impediments to 
fair housing choice and undertake 
other activities required for fair hous-
ing planning, in accordance with 24 
CFR 91.225(a)(1) and 570.601(a)(2). 

(d) What consultation is applicable? 
The jurisdiction must make reasonable 
efforts to consult with appropriate pub-
lic and private social service agencies 
regarding the needs to be served with 
the funding sought from HUD. The ju-
risdiction must attempt some con-
sultation with the State. (Section 
91.100 does not apply.) 

(e) Citizen Participation. An Insular 
Area grantee that submits an abbre-
viated consolidated plan under this sec-
tion must comply with the citizen par-
ticipation requirements of 24 CFR 
570.441. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995; 60 FR 4861, Jan. 25, 
1995; 72 FR 12535, Mar. 15, 2007] 
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§ 91.236 Special case; District of Co-
lumbia. 

For consolidated planning purposes, 
the District of Columbia must follow 
the requirements applicable to local ju-
risdictions (§§ 91.100, 91.105, and 91.200 
through 91.230). In addition, it must 
submit the component of the State re-
quirements dealing with the use of Low 
Income Housing Tax Credits 
(§ 91.315(j)). 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

Subpart D—State Governments; 
Contents of Consolidated Plan 

§ 91.300 General. 
(a) A complete consolidated plan con-

sists of the information required in 
§ 91.300 through § 91.330, submitted in 
accordance with instructions pre-
scribed by HUD (including tables and 
narratives), or in such other format as 
jointly agreed upon by HUD and the 
state. A comprehensive housing afford-
ability strategy consists of the infor-
mation required in §§ 91.300 through 
91.315(e), 91.315(h) through 91.315(m), 
91.320(c), 91.320 (g), 91.225 and 91.330. 

(b) The state shall describe the lead 
agency or entity responsible for over-
seeing the development of the plan and 
the significant aspects of the process 
by which the consolidated plan was de-
veloped; the identity of the agencies, 
groups, organizations, and others who 
participated in the process; and a de-
scription of the state’s consultations 
with social service, health, and child 
service agencies and other entities. 

(c) The plan shall contain a concise 
executive summary that includes the 
objectives and outcomes identified in 
the plan as well as an evaluation of 
past performance. The plan shall also 
contain a concise summary of the cit-
izen participation process, public com-
ments, and efforts made to broaden 
public participation in the develop-
ment of the consolidated plan. 

[71 FR 6967, Feb. 9, 2006] 

§ 91.305 Housing and homeless needs 
assessment. 

(a) General. The consolidated plan 
must provide a concise summary of the 
state’s estimated housing needs pro-

jected for the ensuing five-year period. 
Housing data included in this portion 
of the plan shall be based on U.S. Cen-
sus data, as provided by HUD, as up-
dated by any properly conducted local 
study, or any other reliable source that 
the state clearly identifies and should 
reflect the consultation with social 
service agencies and other entities con-
ducted in accordance with § 91.110 and 
the citizen participation process con-
ducted in accordance with § 91.115. For 
a state seeking funding under the 
HOPWA program, the needs described 
for housing and supportive services 
must address the unmet needs of low- 
income persons with HIV/AIDS and 
their families in areas outside of eligi-
ble metropolitan statistical areas. 

(b) Categories of persons affected. (1) 
The plan shall estimate the number 
and type of families in need of housing 
assistance for extremely low-income, 
low-income, moderate-income, and 
middle-income families, for renters and 
owners, for elderly persons, for single 
persons, for large families, for persons 
with HIV/AIDS and their families, for 
victims of domestic violence, dating vi-
olence, sexual assault, and stalking, 
and for persons with disabilities. The 
description of housing needs shall in-
clude a concise summary of the cost 
burden and severe cost burden, over-
crowding (especially for large families), 
and substandard housing conditions 
being experienced by extremely low-in-
come, low-income, moderate-income, 
and middle-income renters and owners 
compared to the state as a whole. (The 
state must define in its consolidated 
plan the terms ‘‘standard condition’’ 
and ‘‘substandard condition but suit-
able for rehabilitation.’’) 

(2) For any of the income categories 
enumerated in paragraph (b)(1) of this 
section, to the extent that any racial 
or ethnic group has disproportionately 
greater need in comparison to the 
needs of that category as a whole, as-
sessment of that specific need shall be 
included. For this purpose, dispropor-
tionately greater need exists when the 
percentage of persons in a category of 
need who are members of a particular 
racial or ethnic group in a category of 
need is at least 10 percentage points 
higher than the percentage of persons 
in the category as a whole. 
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(c) Homeless needs. The plan must pro-
vide a concise summary of the nature 
and extent of homelessness (including 
rural homelessness and chronically 
homeless persons) within the state, ad-
dressing separately the need for facili-
ties and services for homeless individ-
uals and homeless families with chil-
dren, both sheltered and unsheltered, 
and homeless subpopulations, in ac-
cordance with a table prescribed by 
HUD. This description must include 
the characteristics and needs of low-in-
come individuals and families with 
children (especially extremely low-in-
come) who are currently housed but 
threatened with homelessness. The 
plan also must contain a brief nar-
rative description of the nature and ex-
tent of homelessness by racial and eth-
nic group, to the extent information is 
available. 

(d) Other special needs. (1) The State 
shall estimate, to the extent prac-
ticable, the number of persons who are 
not homeless but require supportive 
housing, including the elderly, frail el-
derly, persons with disabilities (men-
tal, physical, developmental), persons 
with alcohol or other drug addiction, 
persons with HIV/AIDS and their fami-
lies, and any other categories the State 
may specify, and describe their sup-
portive housing needs. 

(2) With respect to a State seeking 
assistance under the HOPWA program, 
the plan must identify the size and 
characteristics of the population with 
HIV/AIDS and their families within the 
area it will serve. 

(e) Lead-based paint hazards. The plan 
must estimate the number of housing 
units within the State that are occu-
pied by low-income families or mod-
erate-income families that contain 
lead-based paint hazards, as defined in 
this part. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995, as amended at 61 FR 
51760, Oct. 3, 1996; 71 FR 6967, Feb. 9, 2006; 73 
FR 72342, Nov. 28, 2008; 75 FR 66260, Oct. 27, 
2010] 

§ 91.310 Housing market analysis. 
(a) General characteristics. Based on 

data available to the State, the plan 
must describe the significant charac-
teristics of the State’s housing mar-

kets (including such aspects as the sup-
ply, demand, and condition and cost of 
housing). 

(b) Homeless facilities. The plan must 
include a brief inventory of facilities 
and services that meet the emergency 
shelter, transitional housing, perma-
nent supportive housing, and perma-
nent housing needs of homeless persons 
within the state. The inventory should 
also include (to the extent the informa-
tion is available to the state) an esti-
mate of the percentage or number of 
beds and supportive services programs 
that are serving people that are chron-
ically homeless. 

(c) Special need facilities and services. 
The plan must describe, to the extent 
information is available, the facilities 
and services that assist persons who 
are not homeless but who require sup-
portive housing, and programs for en-
suring that persons returning from 
mental and physical health institu-
tions receive appropriate supportive 
housing. 

(d) Barriers to affordable housing. The 
plan must explain whether the cost of 
housing or the incentives to develop, 
maintain, or improve affordable hous-
ing in the State are affected by its poli-
cies, including tax policies affecting 
land and other property, land use con-
trols, zoning ordinances, building 
codes, fees and charges, growth limits, 
and policies that affect the return on 
residential investment. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995; 60 FR 4861, Jan. 25, 
1995, as amended at 71 FR 6967, Feb. 9, 2006] 

§ 91.315 Strategic plan. 
(a) General. For the categories de-

scribed in paragraphs (b), (c), (d), (e), 
and (f) of this section, the consolidated 
plan must do the following: 

(1) Indicate the general priorities for 
allocating investment geographically 
within the state and among different 
activities and needs. 

(2) Describe the rationale for estab-
lishing the allocation priorities given 
to each category of priority needs, par-
ticularly among extremely low-income, 
low-income, and moderate-income 
households. 

(3) Identify any obstacles to meeting 
underserved needs. 
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(4) Summarize the priorities and spe-
cific objectives the state intends to ini-
tiate and/or complete during the time 
period covered by the strategic plan de-
scribing how the proposed distribution 
of funds will address identified needs. 
For each specific objective statement, 
identify proposed accomplishments and 
outcomes the state hopes to achieve in 
quantitative terms over a specified 
time period (e.g., one, two, three or 
more years), or in other measurable 
terms as identified and defined by the 
state. This information shall be pro-
vided in accordance with guidance to 
be issued by HUD. 

(b) Affordable housing. With respect to 
affordable housing, the consolidated 
plan must include the priority housing 
needs table prescribed by HUD and 
must do the following: 

(1) The affordable housing section 
shall describe how the characteristics 
of the housing market and the severity 
of housing problems and needs of ex-
tremely low-income, low-income, and 
moderate-income renters and owners 
identified in accordance with § 91.305 
provided the rationale for establishing 
allocation priorities and use of funds 
made available for rental assistance, 
production of new units, rehabilitation 
of existing units, or acquisition of ex-
isting units (including preserving af-
fordable housing units that may be lost 
from the assisted housing inventory for 
any reason). Household and income 
types may be grouped together for dis-
cussion where the analysis would apply 
to more than one of them. If the state 
intends to use HOME funds for tenant- 
based assistance, it must specify local 
market conditions that led to the 
choice of that option. 

(2) The affordable housing section 
shall include specific objectives that 
describe proposed accomplishments the 
state hopes to achieve and must specify 
the number of extremely low-income, 
low-income, and moderate-income fam-
ilies to whom the state will provide af-
fordable housing as defined in 24 CFR 
92.252 for rental housing and 24 CFR 
92.254 for homeownership over a spe-
cific time period. 

(c) Public housing. With respect to 
public housing, the consolidated plan 
must do the following: 

(1) Resident initiatives. For a state 
that has a state housing agency admin-
istering public housing funds, the con-
solidated plan must describe the state’s 
activities to encourage public housing 
residents to become more involved in 
management and participate in home-
ownership; 

(2) Public housing needs. The consoli-
dated plan must describe the manner in 
which the plan of the state will address 
the needs of public housing; and 

(3) Troubled public housing agencies. If 
a public housing agency located within 
a state is designated as ‘‘troubled’’ by 
HUD under part 902 of this title, the 
strategy for the state or unit of local 
government in which any troubled pub-
lic housing agency is located must de-
scribe the manner in which the state or 
unit of general local government will 
provide financial or other assistance to 
improve the public housing agency’s 
operations and remove the ‘‘troubled’’ 
designation. A state is not required to 
describe the manner in which financial 
or other assistance is provided if the 
troubled public housing agency is lo-
cated entirely within the boundaries of 
a unit of general local government that 
must submit a consolidated plan to 
HUD. 

(d) Homelessness. With respect to 
homelessness, the consolidated plan 
must include the priority homeless 
needs table prescribed by HUD and 
must describe the state’s strategy for 
the following: 

(1) Helping low-income families avoid 
becoming homeless; 

(2) Reaching out to homeless persons 
and assessing their individual needs; 

(3) Addressing the emergency shelter 
and transitional housing needs of 
homeless persons; and 

(4) Helping homeless persons (espe-
cially any persons that are chronically 
homeless) make the transition to per-
manent housing and independent liv-
ing. 

(e) Other special needs. With respect 
to supportive needs of the non-home-
less, the consolidated plan must pro-
vide a concise summary of the priority 
housing and supportive service needs of 
persons who are not homeless but re-
quire supportive housing, i.e., elderly, 
frail elderly, persons with disabilities 
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(mental, physical, developmental), per-
sons with alcohol or other drug addic-
tion, persons with HIV/AIDS and their 
families, and public housing residents. 
If the state intends to use HOME funds 
for tenant-based assistance to assist 
one or more of these subpopulations, it 
must specify local market conditions 
that led to the choice of this option. 

(f) Nonhousing community development 
plan. If the state seeks assistance 
under the CDBG program, the consoli-
dated plan must concisely describe the 
state’s priority nonhousing community 
development needs that affect more 
than one unit of general local govern-
ment. These priority needs must be de-
scribed by CDBG eligibility category, 
reflecting the needs of persons or fami-
lies for each type of activity. This com-
munity development component of the 
plan must identify the state’s specific 
long-term and short-term community 
development objectives (including eco-
nomic development activities that cre-
ate jobs), which must be developed in 
accordance with the primary objective 
of the CDBG program to develop viable 
urban communities by providing de-
cent housing and a suitable living envi-
ronment and expanding economic op-
portunities, principally for low-income 
and moderate-income persons. 

(g) Community Revitalization. States 
are encouraged to identify areas where 
geographically targeted revitalization 
efforts are carried out through mul-
tiple activities in a concentrated and 
coordinated manner. In addition, a 
state may elect to allow units of gen-
eral local government to carry out a 
community revitalization strategy 
that includes the economic empower-
ment of low-income residents, in order 
to obtain the additional flexibility 
available as provided in 24 CFR part 
570, subpart I. A state must approve a 
local government’s revitalization 
strategy before it may be implemented. 
If a state elects to allow revitalization 
strategies in its program, the method 
of distribution contained in a state’s 
action plan pursuant to § 91.320(k)(1) 
must reflect the state’s process and cri-
teria for approving local government’s 
revitalization strategies. The strategy 
must identify the long-term and short- 
term objectives (e.g., physical improve-
ments, social initiatives, and economic 

empowerment), expressing them in 
terms of measures of outputs and out-
comes that are expected through the 
use of HUD programs. The state’s proc-
ess and criteria are subject to HUD ap-
proval. 

(h) Barriers to affordable housing. The 
consolidated plan must describe the 
state’s strategy to remove or amelio-
rate negative effects of its policies that 
serve as barriers to affordable housing, 
as identified in accordance with § 91.310. 

(i) Lead based paint. The consolidated 
plan must outline the actions proposed 
or being taken to evaluate and reduce 
lead-based paint hazards, and describe 
how the lead-based paint hazard reduc-
tion will be integrated into housing 
policies and programs. 

(j) Anti-poverty strategy. The consoli-
dated plan must provide a concise sum-
mary of the state’s goals, programs, 
and policies for reducing the number of 
poverty-level families and how the 
state’s goals, programs, and policies for 
producing and preserving affordable 
housing, set forth in the housing com-
ponent of the consolidated plan, will be 
coordinated with other programs such 
as Temporary Assistance for Needy 
Families as well as employment and 
training programs and services for 
which the state is responsible and the 
extent to which they will reduce (or as-
sist in reducing) the number of pov-
erty-level families, taking into consid-
eration factors over which the state 
has control. 

(k) Institutional structure. (1) The con-
solidated plan must provide a concise 
summary of the institutional struc-
ture, including private industry, non-
profit organizations, and public insti-
tutions, through which the state will 
carry out its housing, homeless, and 
community development plan, assess-
ing the strengths and gaps in that de-
livery system. 

(2) The plan must provide a concise 
summary of what the state will do to 
overcome gaps in the institutional 
structure for carrying out its strategy 
for addressing its priority needs. 

(l) Coordination. The consolidated 
plan must provide a concise summary 
of the state’s activities to enhance co-
ordination between public and assisted 
housing providers and private and gov-
ernmental health, mental health, and 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00563 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



554 

24 CFR Subtitle A (4–1–11 Edition) § 91.320 

service agencies. With respect to the 
preparation of its homeless strategy, 
the state must describe efforts in ad-
dressing the needs of persons that are 
chronically homeless. With respect to 
the public entities involved, the plan 
must describe the means of cooperation 
and coordination among the state and 
any units of general local government 
in the implementation of its consoli-
dated plan. With respect to economic 
development, the state should describe 
efforts to enhance coordination with 
private industry, businesses, devel-
opers, and social service agencies. 

(m) Low-income housing tax credit. The 
consolidated plan must describe the 
strategy to coordinate the Low-Income 
Housing Tax Credit with the develop-
ment of housing that is affordable to 
low-income and moderate-income fami-
lies. 

[71 FR 6968, Feb. 9, 2006] 

§ 91.320 Action plan. 

The action plan must include the fol-
lowing: 

(a) Standard Form 424; 
(b) A concise executive summary 

that includes the objectives and out-
comes identified in the plan as well as 
an evaluation of past performance, a 
summary of the citizen participation 
and consultation process (including ef-
forts to broaden public participation) 
(24 CFR 91.300 (b)), a summary of com-
ments or views, and a summary of com-
ments or views not accepted and the 
reasons therefore (24 CFR 91.115 (b)(5)). 

(c) Resources and objectives—(1) Fed-
eral resources. The consolidated plan 
must provide a concise summary of the 
federal resources expected to be made 
available. These resources include 
grant funds and program income. 

(2) Other resources. The consolidated 
plan must indicate resources from pri-
vate and non-federal public sources 
that are reasonably expected to be 
made available to address the needs 
identified in the plan. The plan must 
explain how federal funds will leverage 
those additional resources, including a 
description of how matching require-
ments of the HUD programs will be sat-
isfied. Where the state deems it appro-
priate, it may indicate publicly owned 
land or property located within the 

state that may be used to carry out the 
purposes identified in the plan; 

(3) Annual objectives. The consoli-
dated plan must contain a summary of 
the annual objectives the state expects 
to achieve during the forthcoming pro-
gram year. 

(d) Activities. A description of the 
state’s method for distributing funds to 
local governments and nonprofit orga-
nizations to carry out activities, or the 
activities to be undertaken by the 
state, using funds that are expected to 
be received under formula allocations 
(and related program income) and 
other HUD assistance during the pro-
gram year, the reasons for the alloca-
tion priorities, how the proposed dis-
tribution of funds will address the pri-
ority needs and specific objectives de-
scribed in the consolidated plan, and 
any obstacles to addressing under-
served needs. 

(e) Outcome measures. Each state 
must provide outcome measures for ac-
tivities included in its action plan in 
accordance with guidance issued by 
HUD. For the CDBG program, this 
would include activities that are likely 
to be funded as a result of the imple-
mentation of the state’s method of dis-
tribution. 

(f) Geographic distribution. A descrip-
tion of the geographic areas of the 
State (including areas of low-income 
and minority concentration) in which 
it will direct assistance during the en-
suing program year, giving the ration-
ale for the priorities for allocating in-
vestment geographically. When appro-
priate, the state should estimate the 
percentage of funds they plan to dedi-
cate to target area(s). 

(g) Affordable housing goals. The state 
must specify one-year goals for the 
number of households to be provided 
affordable housing through activities 
that provide rental assistance, produc-
tion of new units, rehabilitation of ex-
isting units, or acquisition of existing 
units using funds made available to the 
state, and one-year goals for the num-
ber of homeless, non-homeless, and spe-
cial-needs households to be provided af-
fordable housing using funds made 
available to the state. The term afford-
able housing shall be as defined in 24 
CFR 92.252 for rental housing and 24 
CFR 92.254 for homeownership. 
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(h) Homeless and other special needs ac-
tivities. Activities it plans to undertake 
during the next year to address emer-
gency shelter and transitional housing 
needs of homeless individuals and fami-
lies (including subpopulations), to pre-
vent low-income individuals and fami-
lies with children (especially those 
with incomes below 30 percent of me-
dian) from becoming homeless, to help 
homeless persons make the transition 
to permanent housing and independent 
living, specific action steps to end 
chronic homelessness, and to address 
the special needs of persons who are 
not homeless identified in accordance 
with § 91.315(e); 

(i) Barriers to affordable housing. Ac-
tions it plans to take during the next 
year to remove or ameliorate the nega-
tive effects of public policies that serve 
as barriers to affordable housing. Such 
policies, procedures, and processes in-
clude but are not limited to: land use 
controls, tax policies affecting land, 
zoning ordinances, building codes, fees 
and charges, growth limitations, and 
policies affecting the return on resi-
dential investment. 

(j) Other actions. Actions it plans to 
take during the next year to imple-
ment its strategic plan and address ob-
stacles to meeting underserved needs, 
foster and maintain affordable housing 
(including the coordination of Low-In-
come Housing Tax Credits with the de-
velopment of affordable housing), 
evaluate and reduce lead-based paint 
hazards, reduce the number of poverty 
level families, develop institutional 
structure, enhance coordination be-
tween public and private housing and 
social service agencies, address the 
needs of public housing (including pro-
viding financial or other assistance to 
troubled public housing agencies), and 
encourage public housing residents to 
become more involved in management 
and participate in homeownership. 

(k) Program-specific requirements. In 
addition, the plan must include the fol-
lowing specific information: 

(1) CDBG. The action plan must set 
forth the state’s method of distribu-
tion. 

(i) The method of distribution shall 
contain a description of all criteria 
used to select applications from local 
governments for funding, including the 

relative importance of the criteria, 
where applicable. The action plan must 
include a description of how all CDBG 
resources will be allocated among fund-
ing categories and the threshold fac-
tors and grant size limits that are to be 
applied. The method of distribution 
must provide sufficient information so 
that units of general local government 
will be able to understand and com-
ment on it, understand what criteria 
and information their application will 
be judged, and be able to prepare re-
sponsive applications. The method of 
distribution may provide a summary of 
the selection criteria, provided that all 
criteria are summarized and the details 
are set forth in application manuals or 
other official state publications that 
are widely distributed to eligible appli-
cants. HUD may monitor the method of 
distribution as part of its audit and re-
view responsibilities, as provided in 
§ 570.493(a)(1), in order to determine 
compliance with program require-
ments. 

(ii) If the state intends to help non-
entitlement units of general local gov-
ernment apply for guaranteed loan 
funds under 24 CFR part 570, subpart M, 
it must describe available guarantee 
amounts and how applications will be 
selected for assistance. If a state elects 
to allow units of general local govern-
ment to carry out community revital-
ization strategies, the method of dis-
tribution shall reflect the state’s proc-
ess and criteria for approving local 
government’s revitalization strategies. 

(2) HOME. (i) The state shall describe 
other forms of investment that are not 
described in 24 CFR 92.205(b). 

(ii) If the state intends to use HOME 
funds for homebuyers, it must state 
the guidelines for resale or recapture, 
as required in 24 CFR 92.254. 

(iii) If the state intends to use HOME 
funds to refinance existing debt se-
cured by multifamily housing that is 
being rehabilitated with HOME funds, 
it must state its refinancing guidelines 
required under 24 CFR 92.206(b). The 
guidelines shall describe the conditions 
under which the state will refinance 
existing debt. At minimum, the guide-
lines must: 

(A) Demonstrate that rehabilitation 
is the primary eligible activity and en-
sure that this requirement is met by 
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establishing a minimum level of reha-
bilitation per unit or a required ratio 
between rehabilitation and refi-
nancing. 

(B) Require a review of management 
practices to demonstrate that dis-
investment in the property has not oc-
curred; that the long-term needs of the 
project can be met; and that the feasi-
bility of serving the targeted popu-
lation over an extended affordability 
period can be demonstrated. 

(C) State whether the new invest-
ment is being made to maintain cur-
rent affordable units, create additional 
affordable units, or both. 

(D) Specify the required period of af-
fordability, whether it is the minimum 
15 years or longer. 

(E) Specify whether the investment 
of HOME funds may be state-wide or 
limited to a specific geographic area, 
such as a community identified in a 
neighborhood revitalization strategy 
under 24 CFR 91.315(g), or a federally 
designated Empowerment Zone or En-
terprise Community. 

(F) State that HOME funds cannot be 
used to refinance multifamily loans 
made or insured by any federal pro-
gram, including the CDBG program. 

(iv) If the state will receive funding 
under the American Dream Downpay-
ment Initiative (ADDI) (see 24 CFR 
part 92, subpart M), it must include: 

(A) A description of the planned use 
of the ADDI funds; 

(B) A plan for conducting targeted 
outreach to residents and tenants of 
public and manufactured housing and 
to other families assisted by public 
housing agencies, for the purposes of 
ensuring that the ADDI funds are used 
to provide downpayment assistance for 
such residents, tenants, and families; 
and 

(C) A description of the actions to be 
taken to ensure the suitability of fami-
lies receiving ADDI funds to undertake 
and maintain homeownership, such as 
provision of housing counseling to 
homebuyers. 

(3) ESG. The state shall identify the 
process for awarding grants to state re-
cipients and a description of how the 
state intends to make its allocation 
available to units of local government 
and nonprofit organizations (including 

community and faith-based organiza-
tions). 

(4) HOPWA. For HOPWA funds, the 
state must specify one-year goals for 
the number of households to be pro-
vided housing through the use of 
HOPWA activities for short-term rent; 
mortgage and utility assistance pay-
ments to prevent homelessness of the 
individual or family; tenant-based 
rental assistance; and units provided in 
housing facilities that are being devel-
oped, leased or operated with HOPWA 
funds, and shall identify the method of 
selecting project sponsors (including 
providing full access to grassroots 
faith-based and other community- 
based organizations). 

[71 FR 6969, Feb. 9, 2006] 

§ 91.325 Certifications. 
(a) General—(1) Affirmatively fur-

thering fair housing. Each State is re-
quired to submit a certification that it 
will affirmatively further fair housing, 
which means that it will conduct an 
analysis to identify impediments to 
fair housing choice within the State, 
take appropriate actions to overcome 
the effects of any impediments identi-
fied through that analysis, and main-
tain records reflecting the analysis and 
actions in this regard. (See 
§ 570.487(b)(2)(ii) of this title.) 

(2) Anti-displacement and relocation 
plan. The State is required to submit a 
certification that it has in effect and is 
following a residential 
antidisplacement and relocation assist-
ance plan in connection with any activ-
ity assisted with funding under the 
CDBG or HOME programs. 

(3) Anti-lobbying. The State must sub-
mit a certification with regard to com-
pliance with restrictions on lobbying 
required by 24 CFR part 87, together 
with disclosure forms, if required by 
that part. 

(4) Authority of State. The State must 
submit a certification that the consoli-
dated plan is authorized under State 
law and that the State possesses the 
legal authority to carry out the pro-
grams for which it is seeking funding, 
in accordance with applicable HUD reg-
ulations. 

(5) Consistency with plan. The State 
must submit a certification that the 
housing activities to be undertaken 
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with CDBG, HOME, ESG, and HOPWA 
funds are consistent with the strategic 
plan. 

(6) Acquisition and relocation. The 
State must submit a certification that 
it will comply with the acquisition and 
relocation requirements of the Uniform 
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970, as 
amended, and implementing regula-
tions at 49 CFR part 24. 

(7) Section 3. The State must submit a 
certification that it will comply with 
section 3 of the Housing and Urban De-
velopment Act of 1968 (12 U.S.C. 1701u), 
and implementing regulations at 24 
CFR part 135. 

(b) Community Development Block 
Grant program. For States that seek 
funding under CDBG, the following cer-
tifications are required: 

(1) Citizen participation. A certifi-
cation that the State is following a de-
tailed citizen participation plan that 
satisfies the requirements of § 91.115, 
and that each unit of general local gov-
ernment that is receiving assistance 
from the State is following a detailed 
citizen participation plan that satisfies 
the requirements of § 570.486 of this 
title. 

(2) Consultation with local govern-
ments. A certification that: 

(i) It has consulted with affected 
units of local government in the non-
entitlement area of the State in deter-
mining the method of distribution of 
funding; 

(ii) It engages or will engage in plan-
ning for community development ac-
tivities; 

(iii) It provides or will provide tech-
nical assistance to units of general 
local government in connection with 
community development programs; 

(iv) It will not refuse to distribute 
funds to any unit of general local gov-
ernment on the basis of the particular 
eligible activity selected by the unit of 
general local government to meet its 
community development needs, except 
that a State is not prevented from es-
tablishing priorities in distributing 
funding on the basis of the activities 
selected; and 

(v) Each unit of general local govern-
ment to be distributed funds will be re-
quired to identify its community devel-
opment and housing needs, including 

the needs of the low-income and mod-
erate-income families, and the activi-
ties to be undertaken to meet these 
needs. 

(3) Community development plan. A 
certification that this consolidated 
plan identifies community develop-
ment and housing needs and specifies 
both short-term and long-term commu-
nity development objectives that have 
been developed in accordance with the 
primary objective of the statute au-
thorizing the CDBG program, as de-
scribed in 24 CFR 570.2, and require-
ments of this part and 24 CFR part 570. 

(4) Use of funds. A certification that 
the State has complied with the fol-
lowing criteria: 

(i) With respect to activities expected 
to be assisted with CDBG funds, the ac-
tion plan has been developed so as to 
give the maximum feasible priority to 
activities that will benefit low- and 
moderate-income families or aid in the 
prevention or elimination of slums or 
blight. The plan may also include 
CDBG-assisted activities that are cer-
tified to be designed to meet other 
community development needs having 
particular urgency because existing 
conditions pose a serious and imme-
diate threat to the health or welfare of 
the community where other financial 
resources are not available to meet 
such needs; 

(ii) The aggregate use of CDBG funds, 
including section 108 guaranteed loans, 
during a period specified by the State, 
consisting of one, two, or three specific 
consecutive program years, shall prin-
cipally benefit low- and moderate-in-
come families in a manner that ensures 
that at least 70 percent of the amount 
is expended for activities that benefit 
such persons during the designated pe-
riod (see 24 CFR 570.481 for definition of 
‘‘CDBG funds’’); and 

(iii) The State will not attempt to re-
cover any capital costs of public im-
provements assisted with CDBG funds, 
including Section 108 loan guaranteed 
funds, by assessing any amount against 
properties owned and occupied by per-
sons of low- and moderate-income, in-
cluding any fee charged or assessment 
made as a condition of obtaining access 
to such public improvements. However, 
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if CDBG funds are used to pay the pro-
portion of a fee or assessment attrib-
utable to the capital costs of public im-
provements (assisted in part with 
CDBG funds) financed from other rev-
enue sources, an assessment or charge 
may be made against the property with 
respect to the public improvements fi-
nanced by a source other than with 
CDBG funds. In addition, with respect 
to properties owned and occupied by 
moderate-income (but not low-income) 
families, an assessment or charge may 
be made against the property with re-
spect to the public improvements fi-
nanced by a source other than CDBG 
funds if the State certifies that it lacks 
CDBG funds to cover the assessment. 

(5) Compliance with anti-discrimination 
laws. A certification that the grant will 
be conducted and administered in con-
formity with title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d) and 
the Fair Housing Act (42 U.S.C. 3601– 
3619) and implementing regulations. 

(6) Excessive force. A certification 
that the State will require units of 
general local government that receive 
CDBG funds to certify that they have 
adopted and are enforcing: 

(i) A policy prohibiting the use of ex-
cessive force by law enforcement agen-
cies within its jurisdiction against any 
individuals engaged in non-violent civil 
rights demonstrations; and 

(ii) A policy of enforcing applicable 
State and local laws against physically 
barring entrance to or exit from a fa-
cility or location that is the subject of 
such non-violent civil rights dem-
onstrations within its jurisdiction. 

(7) Compliance with laws. A certifi-
cation that the State will comply with 
applicable laws. 

(c) Emergency Shelter Grant program. 
For States that seek funding under the 
Emergency Shelter Grant program, a 
certification is required by the State 
that it will ensure that its State recipi-
ents comply with the following cri-
teria: 

(1) In the case of assistance involving 
major rehabilitation or conversion, it 
will maintain any building for which 
assistance is used under the ESG pro-
gram as a shelter for homeless individ-
uals and families for not less than a 10- 
year period; 

(2) In the case of assistance involving 
rehabilitation less than that covered 
under paragraph (d)(1) of this section, 
it will maintain any building for which 
assistance is used under the ESG pro-
gram as a shelter for homeless individ-
uals and families for not less than a 
three-year period; 

(3) In the case of assistance involving 
essential services (including but not 
limited to employment, health, drug 
abuse, or education) or maintenance, 
operation, insurance, utilities and fur-
nishings, it will provide services or 
shelter to homeless individuals and 
families for the period during which 
the ESG assistance is provided, with-
out regard to a particular site or struc-
ture as long as the same general popu-
lation is served; 

(4) Any renovation carried out with 
ESG assistance shall be sufficient to 
ensure that the building involved is 
safe and sanitary; 

(5) It will assist homeless individuals 
in obtaining appropriate supportive 
services, including permanent housing, 
medical and mental health treatment, 
counseling, supervision, and other serv-
ices essential for achieving inde-
pendent living, and other Federal, 
State, local, and private assistance 
available for such individuals; 

(6) It will obtain matching amounts 
required under § 576.71 of this title; 

(7) It will develop and implement pro-
cedures to ensure the confidentiality of 
records pertaining to any individual 
provided family violence prevention or 
treatment services under any project 
assisted under the ESG program, in-
cluding protection against the release 
of the address or location of any family 
violence shelter project except with 
the written authorization of the person 
responsible for the operation of that 
shelter; 

(8) To the maximum extent prac-
ticable, it will involve, through em-
ployment, volunteer services, or other-
wise, homeless individuals and families 
in constructing, renovating, maintain-
ing, and operating facilities assisted 
under this program, in providing serv-
ices assisted under the program, and in 
providing services for occupants of fa-
cilities assisted under the program; and 

(9) It is following a current HUD-ap-
proved consolidated plan. 
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(10) A certification that the state has 
established a policy for the discharge 
of persons from publicly funded institu-
tions or systems of care (such as health 
care facilities, foster care, or other 
youth facilities, or correction pro-
grams and institutions) in order to pre-
vent such discharge from immediately 
resulting in homelessness for such per-
sons. 

(d) HOME program. Each State must 
provide the following certifications: 

(1) If it plans to use program funds 
for tenant-based rental assistance, a 
certification that rental-based assist-
ance is an essential element of its con-
solidated plan; 

(2) A certification that it is using and 
will use HOME funds for eligible activi-
ties and costs, as described in §§ 92.205 
through 92.209 of this subtitle and that 
it is not using and will not use HOME 
funds for prohibited activities, as de-
scribed in § 92.214 of this subtitle; and 

(3) A certification that before com-
mitting funds to a project, the State or 
its recipients will evaluate the project 
in accordance with guidelines that it 
adopts for this purpose and will not in-
vest any more HOME funds in combina-
tion with other federal assistance than 
is necessary to provide affordable hous-
ing. 

(e) Housing Opportunities for Persons 
With AIDS. For States that seek fund-
ing under the Housing Opportunities 
for Persons With AIDS program, a cer-
tification is required by the State that: 

(1) Activities funded under the pro-
gram will meet urgent needs that are 
not being met by available public and 
private sources; and 

(2) Any building or structure pur-
chased, leased, rehabilitated, ren-
ovated, or converted with assistance 
under that program shall be operated 
for not less than 10 years specified in 
the plan, or for a period of not less 
than three years in cases involving 
non-substantial rehabilitation or re-
pair of a building or structure. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995, as amended at 71 FR 
6970, Feb. 9, 2006; 72 FR 73493, Dec. 27, 2007] 

§ 91.330 Monitoring. 
The consolidated plan must describe 

the standards and procedures that the 

State will use to monitor activities 
carried out in furtherance of the plan 
and will use to ensure long-term com-
pliance with requirements of the pro-
grams involved, including the com-
prehensive planning requirements. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995; 60 FR 4861, Jan. 25, 
1995] 

Subpart E—Consortia; Contents of 
Consolidated Plan 

§ 91.400 Applicability. 

This subpart applies to HOME pro-
gram consortia, as defined in § 91.5 (see 
24 CFR part 92). Units of local govern-
ment that participate in a consortium 
must participate in submission of a 
consolidated plan for the consortium, 
prepared in accordance with this sub-
part. CDBG entitlement communities 
that are members of a consortium 
must provide additional information 
for the consolidated plan, as described 
in this subpart. 

§ 91.401 Citizen participation plan. 

The consortium must have a citizen 
participation plan that complies with 
the requirements of § 91.105. If the con-
sortium contains one or more CDBG 
entitlement communities, the consor-
tium’s citizen participation plan must 
provide for citizen participation within 
each CDBG entitlement community, 
either by the consortium or by the 
CDBG entitlement community, in a 
manner sufficient for the CDBG enti-
tlement community to certify that it 
is following a citizen participation 
plan. 

§ 91.402 Consolidated program year. 

(a) Same program year for consortia 
members. All units of general local gov-
ernment that are members of a consor-
tium must be on the same program 
year for CDBG, HOME, ESG, and 
HOPWA. The program year shall run 
for a twelve month period and begin on 
the first calendar day of a month. 

(b) Transition period. (1) A consortium 
in existence on February 6, 1995, with 
all members having aligned program 
years must comply with paragraph (a) 
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of this section. A consortium in exist-
ence on February 6, 1995, in which all 
members do not have aligned program 
years will be allowed a transition pe-
riod during the balance of its current 
consortium agreement to bring the 
program year for all members into 
alignment. 

(2) During any such transition period, 
the lead agency (if it is a CDBG entitle-
ment community) must submit, as its 
consolidated plan, a plan that complies 
with this subpart for the consortium, 
plus its nonhousing Community Devel-
opment Plan (in accordance with 
§ 91.215). All other CDBG entitlement 
communities in the consortium may 
submit their respective nonhousing 
Community Development Plans 
(§ 91.215(e)), an Action Plan (§ 91.220) 
and the certifications (§ 91.425(a) and 
(b)) in accordance with their individual 
program years. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995; 60 FR 10427, Feb. 24, 
1995] 

§ 91.405 Housing and homeless needs 
assessment. 

Housing and homeless needs must be 
described in the consolidated plan in 
accordance with the provisions of 
§ 91.205 for the entire consortium. In ad-
dition to describing these needs for the 
entire consortium, the consolidated 
plan may also describe these needs for 
individual communities that are mem-
bers of the consortium. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

§ 91.410 Housing market analysis. 
Housing market analysis must be de-

scribed in the consolidated plan in ac-
cordance with the provisions of § 91.210 
for the entire consortium. In addition 
to describing market conditions for the 
entire consortium, the consolidated 
plan may also describe these conditions 
for individual communities that are 
members of the consortium. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

§ 91.415 Strategic plan. 
Strategies and priority needs must be 

described in the consolidated plan in 

accordance with the provisions of 
§ 91.215 for the entire consortium. The 
consortium is not required to submit a 
nonhousing Community Development 
Plan; however, if the consortium in-
cludes CDBG entitlement commu-
nities, the consolidated plan must in-
clude the nonhousing Community De-
velopment Plans of the CDBG entitle-
ment community members of the con-
sortium. The consortium must set 
forth its priorities for allocating hous-
ing (including CDBG and ESG, where 
applicable) resources geographically 
within the consortium, describing how 
the consolidated plan will address the 
needs identified (in accordance with 
§ 91.405), describing the reasons for the 
consortium’s allocation priorities, and 
identifying any obstacles there are to 
addressing underserved needs. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

§ 91.420 Action plan. 

(a) Form application. The action plan 
for the consortium must include a 
Standard Form 424 for the consortium 
for the HOME program. Each entitle-
ment jurisdiction also must submit a 
Standard Form 424 for its funding 
under the CDBG program and, if appli-
cable, the ESG and HOPWA programs. 

(b) Description of resources and activi-
ties. The action plan must describe the 
resources to be used and activities to 
be undertaken to pursue its strategic 
plan. The consolidated plan must pro-
vide this description for all resources 
and activities within the entire consor-
tium as a whole, as well as a descrip-
tion for each individual community 
that is a member of the consortium. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

§ 91.425 Certifications. 

(a) Consortium certifications—(1) Gen-
eral—(i) Affirmatively furthering fair 
housing. Each consortium must certify 
that it will affirmatively further fair 
housing, which means that it will con-
duct an analysis to identify impedi-
ments to fair housing choice within the 
area, take appropriate actions to over-
come the effects of any impediments 
identified through that analysis, and 
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maintain records reflecting the anal-
ysis and actions in this regard. 

(ii) Anti-displacement and relocation 
plan. Each consortium must certify 
that it has in effect and is following a 
residential antidisplacement and relo-
cation assistance plan in connection 
with any activity assisted with funding 
under the HOME or CDBG program. 

(iii) Anti-lobbying. The consortium 
must submit a certification with re-
gard to compliance with restrictions on 
lobbying required by 24 CFR part 87, 
together with disclosure forms, if re-
quired by that part. 

(iv) Authority of consortium. The con-
sortium must submit a certification 
that the consolidated plan is author-
ized under State and local law (as ap-
plicable) and that the consortium pos-
sesses the legal authority to carry out 
the programs for which it is seeking 
funding, in accordance with applicable 
HUD regulations. 

(v) Consistency with plan. The consor-
tium must certify that the housing ac-
tivities to be undertaken with CDBG, 
HOME, ESG, and HOPWA funds are 
consistent with the strategic plan. 

(vi) Acquisition and relocation. The 
consortium must certify that it will 
comply with the acquisition and relo-
cation requirements of the Uniform Re-
location Assistance and Real Property 
Acquisition Policies Act of 1970, as 
amended (42 U.S.C. 4601), and imple-
menting regulations at 49 CFR part 24. 

(vii) Section 3. The consortium must 
certify that it will comply with section 
3 of the Housing and Urban Develop-
ment Act of 1968 (12 U.S.C. 1701u), and 
implementing regulations at 24 CFR 
part 135. 

(2) HOME program. The consortium 
must provide the following certifi-
cations: 

(i) If it plans to use HOME funds for 
tenant-based rental assistance, a cer-
tification that rental-based assistance 
is an essential element of its consoli-
dated plan; 

(ii) That it is using and will use 
HOME funds for eligible activities and 
costs, as described in §§ 92.205 through 
92.209 of this subtitle and that it is not 
using and will not use HOME funds for 
prohibited activities, as described in 
§ 92.214 of this subtitle; and 

(iii) That before committing funds to 
a project, the consortium will evaluate 
the project in accordance with guide-
lines that it adopts for this purpose 
and will not invest any more HOME 
funds in combination with other fed-
eral assistance than is necessary to 
provide affordable housing. 

(b) CDBG entitlement community cer-
tifications. A CDBG entitlement com-
munity that is a member of a consor-
tium must submit the certifications re-
quired by § 91.225 (a) and (b), and, if ap-
plicable, of § 91.225 (c) and (d). 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995, as amended at 72 FR 
73493, Dec. 27, 2007] 

§ 91.430 Monitoring. 
The consolidated plan must describe 

the standards and procedures that the 
consortium will use to monitor activi-
ties carried out in furtherance of the 
plan and will use to ensure long-term 
compliance with requirements of the 
programs involved, including minority 
business outreach and the comprehen-
sive planning requirements. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995; 60 FR 4861, Jan. 25, 
1995] 

Subpart F—Other General 
Requirements 

§ 91.500 HUD approval action. 
(a) General. HUD will review the plan 

upon receipt. The plan will be deemed 
approved 45 days after HUD receives 
the plan, unless before that date HUD 
has notified the jurisdiction that the 
plan is disapproved. 

(b) Standard of review. HUD may dis-
approve a plan or a portion of a plan if 
it is inconsistent with the purposes of 
the Cranston-Gonzalez National Afford-
able Housing Act (42 U.S.C. 12703), if it 
is substantially incomplete, or, in the 
case of certifications applicable to the 
CDBG program under §§ 91.225 (a) and 
(b) or 91.325 (a) and (b), if it is not satis-
factory to the Secretary in accordance 
with §§ 570.304, 570.429(g), or 570.485(c) of 
this title, as applicable. The following 
are examples of consolidated plans that 
are substantially incomplete: 
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(1) A plan that was developed without 
the required citizen participation or 
the required consultation; 

(2) A plan that fails to satisfy all the 
required elements in this part; and 

(3) A plan for which a certification is 
rejected by HUD as inaccurate, after 
HUD has inspected the evidence and 
provided due notice and opportunity to 
the jurisdiction for comment; and 

(4) A plan that does not include a de-
scription of the manner in which the 
unit of general local government or 
state will provide financial or other as-
sistance to a public housing agency if 
the public housing agency is designated 
as ‘‘troubled’’ by HUD. 

(c) Written notice of disapproval. With-
in 15 days after HUD notifies a jurisdic-
tion that it is disapproving its plan, it 
must inform the jurisdiction in writing 
of the reasons for disapproval and ac-
tions that the jurisdiction could take 
to meet the criteria for approval. Dis-
approval of a plan with respect to one 
program does not affect assistance dis-
tributed on the basis of a formula 
under other programs. 

(d) Revisions and resubmission. The ju-
risdiction may revise or resubmit a 
plan within 45 days after the first noti-
fication of disapproval. HUD must re-
spond to approve or disapprove the 
plan within 30 days of receiving the re-
visions or resubmission. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995, as amended at 60 FR 
56909, Nov. 9, 1995; 61 FR 54920, Oct. 22, 1996; 
71 FR 6970, Feb. 9, 2006] 

§ 91.505 Amendments to the consoli-
dated plan. 

(a) Amendments to the plan. The juris-
diction shall amend its approved plan 
whenever it makes one of the following 
decisions: 

(1) To make a change in its alloca-
tion priorities or a change in the meth-
od of distribution of funds; 

(2) To carry out an activity, using 
funds from any program covered by the 
consolidated plan (including program 
income), not previously described in 
the action plan; or 

(3) To change the purpose, scope, lo-
cation, or beneficiaries of an activity. 

(b) Criteria for substantial amendment. 
The jurisdiction shall identify in its 

citizen participation plan the criteria 
it will use for determining what con-
stitutes a substantial amendment. It is 
these substantial amendments that are 
subject to a citizen participation proc-
ess, in accordance with the jurisdic-
tion’s citizen participation plan. (See 
§§ 91.105 and 91.115.) 

(c) Submission to HUD. (1) Upon com-
pletion, the jurisdiction must make the 
amendment public and must notify 
HUD that an amendment has been 
made. The jurisdiction may submit a 
copy of each amendment to HUD as it 
occurs, or at the end of the program 
year. Letters transmitting copies of 
amendments must be signed by the of-
ficial representative of the jurisdiction 
authorized to take such action. 

(2) See subpart B of this part for the 
public notice procedures applicable to 
substantial amendments. For any 
amendment affecting the HOPWA pro-
gram that would involve acquisition, 
rehabilitation, conversion, lease, repair 
or construction of properties to provide 
housing, an environmental review of 
the revised proposed use of funds must 
be completed by HUD in accordance 
with 24 CFR 574.510. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

§ 91.510 Consistency determinations. 
(a) Applicability. For competitive pro-

grams, a certification of consistency of 
the application with the approved con-
solidated plan for the jurisdiction may 
be required, whether the applicant is 
the jurisdiction or another applicant. 

(b) Certifying authority. (1) The cer-
tification must be obtained from the 
unit of general local government if the 
project will be located in a unit of gen-
eral local government that: is required 
to have a consolidated plan, is author-
ized to use an abbreviated consolidated 
plan but elects to prepare and has sub-
mitted a full consolidated plan, or is 
authorized to use an abbreviated con-
solidated plan and is applying for the 
same program as the applicant pursu-
ant to the same Notice of Funding 
Availability (and therefore has or will 
have an abbreviated consolidated plan 
for the fiscal year for that program). 

(2) If the project will not be located 
in a unit of general local government, 
the certification may be obtained from 
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the State or, if the project will be lo-
cated in a unit of general local govern-
ment authorized to use an abbreviated 
consolidated plan, from the unit of gen-
eral local government if it is willing to 
prepare such a plan. 

(3) Where the recipient of a HOPWA 
grant is a city that is the most popu-
lous unit of general local government 
in an EMSA, it also must obtain and 
keep on file certifications of consist-
ency from such public officials for each 
other locality in the EMSA in which 
housing assistance is provided. 

(c) Meaning. A jurisdiction’s certifi-
cation that an application is consistent 
with its consolidated plan means the 
jurisdiction’s plan shows need, the pro-
posed activities are consistent with the 
jurisdiction’s strategic plan, and the 
location of the proposed activities is 
consistent with the geographic areas 
specified in the plan. The jurisdiction 
shall provide the reasons for the denial 
when it fails to provide a certification 
of consistency. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

§ 91.515 Funding determinations by 
HUD. 

(a) Formula funding. The action plan 
submitted by the jurisdiction will be 
considered as the application for the 
CDBG, HOME, ESG, and HOPWA for-
mula grant programs. The Department 
will make its funding award deter-
mination after reviewing the plan sub-
mission in accordance with § 91.500. 

(b) Other funding. For other funding, 
the jurisdiction must still respond to 
Notices of Funding Availability for the 
individual programs in order to receive 
funding. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

§ 91.520 Performance reports. 
(a) General. Each jurisdiction that 

has an approved consolidated plan shall 
annually review and report, in a form 
prescribed by HUD, on the progress it 
has made in carrying out its strategic 
plan and its action plan. The perform-
ance report must include a description 
of the resources made available, the in-
vestment of available resources, the 
geographic distribution and location of 

investments, the families and persons 
assisted (including the racial and eth-
nic status of persons assisted), actions 
taken to affirmatively further fair 
housing, and other actions indicated in 
the strategic plan and the action plan. 
This performance report shall be sub-
mitted to HUD within 90 days after the 
close of the jurisdiction’s program 
year. 

(b) Affordable housing. The report 
shall include an evaluation of the juris-
diction’s progress in meeting its spe-
cific objective of providing affordable 
housing, including the number and 
types of families served. This element 
of the report must include the number 
of extremely low-income, low-income, 
moderate-income, and middle-income 
persons served. 

(c) CDBG. For CDBG recipients, the 
report shall include a description of the 
use of CDBG funds during the program 
year and an assessment by the jurisdic-
tion of the relationship of that use to 
the priorities and specific objectives 
identified in the plan, giving special at-
tention to the highest priority activi-
ties that were identified. This element 
of the report must specify the nature of 
and reasons for any changes in its pro-
gram objectives and indications of how 
the jurisdiction would change its pro-
grams as a result of its experiences. 
This element of the report also must 
include the number of extremely low- 
income, low-income, and moderate-in-
come persons served by each activity 
where information on income by fam-
ily size is required to determine the 
eligibility of the activity. 

(d) HOME. For HOME participating 
jurisdictions, the report shall include 
the results of on-site inspections of af-
fordable rental housing assisted under 
the program to determine compliance 
with housing codes and other applica-
ble regulations, an assessment of the 
jurisdiction’s affirmative marketing 
actions and outreach to minority- 
owned and women-owned businesses, 
and data on the amount and use of pro-
gram income for projects, including 
the number of projects and owner and 
tenant characteristics. 

(e) HOPWA. For jurisdictions receiv-
ing funding under the Housing Oppor-
tunities for Persons With AIDS pro-
gram, the report must include the 
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number of individuals assisted and the 
types of assistance provided. 

(f) Evaluation by HUD. HUD shall re-
view the performance report and deter-
mine whether it is satisfactory. If a 
satisfactory report is not submitted in 
a timely manner, HUD may suspend 
funding until a satisfactory report is 
submitted, or may withdraw and re-
allocate funding if HUD determines, 
after notice and opportunity for a hear-
ing, that the jurisdiction will not sub-
mit a satisfactory report. 

(g) The report will include a compari-
son of the proposed versus actual out-
comes for each outcome measure sub-
mitted with the consolidated plan and 
explain, if applicable, why progress was 
not made toward meeting goals and ob-
jectives. 

(Approved by the Office of Management and 
Budget under control number 2506–0117) 

[60 FR 1896, Jan. 5, 1995, as amended at 71 FR 
6971, Feb. 9, 2006] 

§ 91.525 Performance review by HUD. 

(a) General. HUD shall review the per-
formance of each jurisdiction covered 
by this part at least annually, includ-
ing site visits by employees—insofar as 
practicable, assessing the following: 

(1) Management of funds made avail-
able under programs administered by 
HUD; 

(2) Compliance with the consolidated 
plan; 

(3) Accuracy of performance reports; 
(4) Extent to which the jurisdiction 

made progress towards the statutory 
goals identified in § 91.1; and 

(5) Efforts to ensure that housing as-
sisted under programs administered by 
HUD is in compliance with contractual 
agreements and the requirements of 
law. 

(b) Report by HUD. HUD shall report 
on the performance review in writing, 
stating the length of time the jurisdic-
tion has to review and comment on the 
report, which will be at least 30 days. 
HUD may revise the report after con-
sidering the jurisdiction’s views, and 
shall make the report, the jurisdic-
tion’s comments, and any revisions 
available to the public within 30 days 
after receipt of the jurisdiction’s com-
ments. 

§ 91.600 Waiver authority. 
Upon determination of good cause, 

HUD may, subject to statutory limita-
tions, waive any provision of this part. 
Each such waiver must be in writing 
and must be supported by documenta-
tion of the pertinent facts and grounds. 

[60 FR 50802, Sept. 29, 1995] 
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Subpart A—General 
§ 92.1 Overview. 

This part implements the HOME In-
vestment Partnerships Act (the HOME 
Investment Partnerships Program). In 
general, under the HOME Investment 
Partnerships Program, HUD allocates 
funds by formula among eligible State 
and local governments to strengthen 
public-private partnerships and to ex-
pand the supply of decent, safe, sani-
tary, and affordable housing, with pri-
mary attention to rental housing, for 
very low-income and low-income fami-
lies. Generally, HOME funds must be 
matched by nonfederal resources. State 
and local governments that become 
participating jurisdictions may use 
HOME funds to carry out multi-year 
housing strategies through acquisition, 
rehabilitation, and new construction of 
housing, and tenant-based rental as-
sistance. Participating jurisdictions 
may provide assistance in a number of 
eligible forms, including loans, ad-
vances, equity investments, interest 
subsidies and other forms of invest-
ment that HUD approves. 

§ 92.2 Definitions. 
The terms ‘‘1937 Act’’, ‘‘ALJ’’, ‘‘Fair 

Housing Act’’, ‘‘HUD’’, ‘‘Indian Hous-
ing Authority (IHA)’’, ‘‘Public Housing 
Agency (PHA)’’, and ‘‘Secretary’’ are 
defined in 24 CFR 5.100. 

Act means the HOME Investment 
Partnerships Act at title II of the 
Cranston-Gonzalez National Affordable 
Housing Act, as amended, 42 U.S.C. 
12701 et seq. 

ADDI funds means funds made avail-
able under subpart M through alloca-
tions and reallocations. 

Adjusted income. See § 92.203. 
Annual income. See § 92.203. 
Certification shall have the meaning 

provided in section 104(21) of the Cran-
ston-Gonzalez National Affordable 
Housing Act, as amended, 42 U.S.C. 
12704. 

Commitment means: 
(1) The participating jurisdiction has 

executed a legally binding agreement 
with a State recipient, a subrecipient 
or a contractor to use a specific 
amount of HOME funds to produce af-
fordable housing or provide tenant- 
based rental assistance; or has exe-

cuted a written agreement reserving a 
specific amount of funds to a commu-
nity housing development organiza-
tion; or has met the requirements to 
commit to a specific local project, as 
defined in paragraph (2), of this defini-
tion. 

(2) Commit to a specific local project 
means: 

(i) If the project consists of rehabili-
tation or new construction (with or 
without acquisition) the participating 
jurisdiction (or State recipient or sub-
recipient) and project owner have exe-
cuted a written legally binding agree-
ment under which HOME assistance 
will be provided to the owner for an 
identifiable project under which con-
struction can reasonably be expected 
to start within twelve months of the 
agreement date. If the project is owned 
by the participating jurisdiction or 
State recipient, the project has been 
set up in the disbursement and infor-
mation system established by HUD, 
and construction can reasonably be ex-
pected to start within twelve months 
of the project set-up date. 

(ii)(A) If the project consists of ac-
quisition of standard housing and the 
participating jurisdiction (or State re-
cipient or subrecipient) is acquiring 
the property with HOME funds, the 
participating jurisdiction (or State re-
cipient or subrecipient) and the prop-
erty owner have executed a legally 
binding contract for sale of an identifi-
able property and the property title 
will be transferred to the participating 
jurisdiction (or State recipient or sub-
recipient) within six months of the 
date of the contract. 

(B) If the project consists of acquisi-
tion of standard housing and the par-
ticipating jurisdiction (or State recipi-
ent or subrecipient) is providing HOME 
funds to a family to acquire single fam-
ily housing for homeownership or to a 
purchaser to acquire rental housing, 
the participating jurisdiction (or State 
recipient or subrecipient) and the fam-
ily or purchaser have executed a writ-
ten agreement under which HOME as-
sistance will be provided for the pur-
chase of the single family housing or 
rental housing and the property title 
will be transferred to the family or 
purchaser within six months of the 
agreement date. 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00576 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



567 

Office of the Secretary, HUD § 92.2 

(iii) If the project consists of tenant- 
based rental assistance, the partici-
pating jurisdiction (or State recipient, 
or subrecipient) has entered into a 
rental assistance contract with the 
owner or the tenant in accordance with 
the provisions of § 92.209. 

Community housing development orga-
nization means a private nonprofit or-
ganization that: 

(1) Is organized under State or local 
laws; 

(2) Has no part of its net earnings in-
uring to the benefit of any member, 
founder, contributor, or individual; 

(3) Is neither controlled by, nor under 
the direction of, individuals or entities 
seeking to derive profit or gain from 
the organization. A community hous-
ing development organization may be 
sponsored or created by a for-profit en-
tity, but: 

(i) The for-profit entity may not be 
an entity whose primary purpose is the 
development or management of hous-
ing, such as a builder, developer, or 
real estate management firm. 

(ii) The for-profit entity may not 
have the right to appoint more than 
one-third of the membership of the or-
ganization’s governing body. Board 
members appointed by the for-profit 
entity may not appoint the remaining 
two-thirds of the board members; and 

(iii) The community housing develop-
ment organization must be free to con-
tract for goods and services from ven-
dors of its own choosing; 

(4) Has a tax exemption ruling from 
the Internal Revenue Service under 
section 501(c) (3) or (4) of the Internal 
Revenue Code of 1986 (26 CFR 
1.501(c)(3)–1); 

(5) Does not include a public body (in-
cluding the participating jurisdiction). 
An organization that is State or lo-
cally chartered may qualify as a com-
munity housing development organiza-
tion; however, the State or local gov-
ernment may not have the right to ap-
point more than one-third of the mem-
bership of the organization’s governing 
body and no more than one-third of the 
board members may be public officials 
or employees of the participating juris-
diction or State recipient. Board mem-
bers appointed by the State or local 
government may not appoint the re-

maining two-thirds of the board mem-
bers; 

(6) Has standards of financial ac-
countability that conform to 24 CFR 
84.21, ‘‘Standards for Financial Man-
agement Systems;’’ 

(7) Has among its purposes the provi-
sion of decent housing that is afford-
able to low-income and moderate-in-
come persons, as evidenced in its char-
ter, articles of incorporation, resolu-
tions or by-laws; 

(8) Maintains accountability to low- 
income community residents by: 

(i) Maintaining at least one-third of 
its governing board’s membership for 
residents of low-income neighborhoods, 
other low-income community resi-
dents, or elected representative of low- 
income neighborhood organizations. 
For urban areas, ‘‘community’’ may be 
a neighborhood or neighborhoods, city, 
county or metropolitan area; for rural 
areas, it may be a neighborhood or 
neighborhoods, town, village, county, 
or multi-county area (but not the en-
tire State); and 

(ii) Providing a formal process for 
low-income program beneficiaries to 
advise the organization in its decisions 
regarding the design, siting, develop-
ment, and management of affordable 
housing; 

(9) Has a demonstrated capacity for 
carrying out activities assisted with 
HOME funds. An organization may sat-
isfy this requirement by hiring experi-
enced key staff members who have suc-
cessfully completed similar projects, or 
a consultant with the same type of ex-
perience and a plan to train appro-
priate key staff members of the organi-
zation; and 

(10) Has a history of serving the com-
munity within which housing to be as-
sisted with HOME funds is to be lo-
cated. In general, an organization must 
be able to show one year of serving the 
community before HOME funds are re-
served for the organization. However, a 
newly created organization formed by 
local churches, service organizations or 
neighborhood organizations may meet 
this requirement by demonstrating 
that its parent organization has at 
least a year of serving the community. 

Displaced homemaker means an indi-
vidual who: 

(1) Is an adult; 
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(2) Has not worked full-time full-year 
in the labor force for a number of years 
but has, during such years, worked pri-
marily without remuneration to care 
for the home and family; and 

(3) Is unemployed or underemployed 
and is experiencing difficulty in ob-
taining or upgrading employment. 

Family has the same meaning given 
that term in 24 CFR 5.403. 

First-time homebuyer means an indi-
vidual and his or her spouse who have 
not owned a home during the three- 
year period prior to purchase of a home 
with assistance under the American 
Dream Downpayment Initiative (ADDI) 
described in subpart M of this part. The 
term first-time homebuyer also in-
cludes an individual who is a displaced 
homemaker or single parent, as those 
terms are defined in this section. An 
individual shall not be excluded from 
consideration as a first-time home-
buyer on the basis that the individual 
owns or owned, as a principal residence 
during the three-year period, a dwell-
ing unit whose structure is not perma-
nently affixed to a permanent founda-
tion in accordance with local or other 
applicable regulations or is not in com-
pliance with State, local, or model 
building codes, or other applicable 
codes, and cannot be brought into com-
pliance with the codes for less than the 
cost of constructing a permanent 
structure. 

HOME funds means funds made avail-
able under this part through alloca-
tions and reallocations, plus program 
income. 

Homeownership means ownership in 
fee simple title or a 99 year leasehold 
interest in a one- to four-unit dwelling 
or in a condominium unit, or equiva-
lent form of ownership approved by 
HUD. The ownership interest may be 
subject only to the restrictions on re-
sale required under § 92.254(a); mort-
gages, deeds of trust, or other liens or 
instruments securing debt on the prop-
erty as approved by the participating 
jurisdiction; or any other restrictions 
or encumbrances that do not impair 
the good and marketable nature of 
title to the ownership interest. For 
purposes of the insular areas, home-
ownership includes leases of 40 years or 
more. For purposes of housing located 
on trust or restricted Indian lands, 

homeownership includes leases of 50 
years. The participating jurisdiction 
must determine whether or not owner-
ship or membership in a cooperative or 
mutual housing project constitutes 
homeownership under State law. 

Household means one or more persons 
occupying a housing unit. 

Housing includes manufactured hous-
ing and manufactured housing lots, 
permanent housing for disabled home-
less persons, transitional housing, sin-
gle-room occupancy housing, and group 
homes. Housing also includes elder cot-
tage housing opportunity (ECHO) units 
that are small, free-standing, barrier- 
free, energy-efficient, removable, and 
designed to be installed adjacent to ex-
isting single-family dwellings. Housing 
does not include emergency shelters 
(including shelters for disaster victims) 
or facilities such as nursing homes, 
convalescent homes, hospitals, residen-
tial treatment facilities, correctional 
facilities and student dormitories. 

Insular areas means Guam, the North-
ern Mariana Islands, the United States 
Virgin Islands, and American Samoa. 

Jurisdiction means a State or unit of 
general local government. 

Low-income families means families 
whose annual incomes do not exceed 80 
percent of the median income for the 
area, as determined by HUD with ad-
justments for smaller and larger fami-
lies, except that HUD may establish in-
come ceilings higher or lower than 80 
percent of the median for the area on 
the basis of HUD findings that such 
variations are necessary because of 
prevailing levels of construction costs 
or fair market rents, or unusually high 
or low family incomes. 

Metropolitan city has the meaning 
given the term in 24 CFR 570.3. 

Neighborhood means a geographic lo-
cation designated in comprehensive 
plans, ordinances, or other local docu-
ments as a neighborhood, village, or 
similar geographical designation that 
is within the boundary but does not en-
compass the entire area of a unit of 
general local government; except that 
if the unit of general local government 
has a population under 25,000, the 
neighborhood may, but need not, en-
compass the entire area of a unit of 
general local government. 
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Participating jurisdiction means a ju-
risdiction (as defined in this section) 
that has been so designated by HUD in 
accordance with § 92.105. 

Person with disabilities means a house-
hold composed of one or more persons, 
at least one of whom is an adult, who 
has a disability. 

(1) A person is considered to have a 
disability if the person has a physical, 
mental, or emotional impairment that: 

(i) Is expected to be of long-continued 
and indefinite duration; 

(ii) Substantially impedes his or her 
ability to live independently; and 

(iii) Is of such a nature that such 
ability could be improved by more suit-
able housing conditions. 

(2) A person will also be considered to 
have a disability if he or she has a de-
velopmental disability, which is a se-
vere, chronic disability that: 

(i) Is attributable to a mental or 
physical impairment or combination of 
mental and physical impairments; 

(ii) Is manifested before the person 
attains age 22; 

(iii) Is likely to continue indefi-
nitely; 

(iv) Results in substantial functional 
limitations in three or more of the fol-
lowing areas of major life activity: 
self-care, receptive and expressive lan-
guage, learning, mobility, self-direc-
tion, capacity for independent living, 
and economic self-sufficiency; and 

(v) Reflects the person’s need for a 
combination and sequence of special, 
interdisciplinary, or generic care, 
treatment, or other services that are of 
lifelong or extended duration and are 
individually planned and coordinated. 
Notwithstanding the preceding provi-
sions of this definition, the term ‘‘per-
son with disabilities’’ includes two or 
more persons with disabilities living 
together, one or more such persons liv-
ing with another person who is deter-
mined to be important to their care or 
well-being, and the surviving member 
or members of any household described 
in the first sentence of this definition 
who were living, in a unit assisted with 
HOME funds, with the deceased mem-
ber of the household at the time of his 
or her death. 

Program income means gross income 
received by the participating jurisdic-
tion, State recipient, or a subrecipient 

directly generated from the use of 
HOME funds or matching contribu-
tions. When program income is gen-
erated by housing that is only partially 
assisted with HOME funds or matching 
funds, the income shall be prorated to 
reflect the percentage of HOME funds 
used. Program income includes, but is 
not limited to, the following: 

(1) Proceeds from the disposition by 
sale or long-term lease of real property 
acquired, rehabilitated, or constructed 
with HOME funds or matching con-
tributions; 

(2) Gross income from the use or 
rental of real property, owned by the 
participating jurisdiction, State recipi-
ent, or a subrecipient, that was ac-
quired, rehabilitated, or constructed, 
with HOME funds or matching con-
tributions, less costs incidental to gen-
eration of the income; 

(3) Payments of principal and inter-
est on loans made using HOME funds or 
matching contributions; 

(4) Proceeds from the sale of loans 
made with HOME funds or matching 
contributions; 

(5) Proceeds from the sale of obliga-
tions secured by loans made with 
HOME funds or matching contribu-
tions; 

(6) Interest earned on program in-
come pending its disposition; and 

(7) Any other interest or return on 
the investment permitted under 
§ 92.205(b) of HOME funds or matching 
contributions. 

Project means a site or sites together 
with any building (including a manu-
factured housing unit) or buildings lo-
cated on the site(s) that are under com-
mon ownership, management, and fi-
nancing and are to be assisted with 
HOME funds as a single undertaking 
under this part. The project includes 
all the activities associated with the 
site and building. For tenant-based 
rental assistance, project means assist-
ance to one or more families. 

Project completion means that all nec-
essary title transfer requirements and 
construction work have been per-
formed; the project complies with the 
requirements of this part (including 
the property standards under § 92.251); 
the final drawdown has been disbursed 
for the project; and the project comple-
tion information has been entered in 
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the disbursement and information sys-
tem established by HUD. For tenant- 
based rental assistance, project com-
pletion means the final drawdown has 
been disbursed for the project. 

Reconstruction means the rebuilding, 
on the same lot, of housing standing on 
a site at the time of project commit-
ment. The number of housing units on 
the lot may not be decreased or in-
creased as part of a reconstruction 
project, but the number of rooms per 
unit may be increased or decreased. Re-
construction also includes replacing an 
existing substandard unit of manufac-
tured housing with a new or standard 
unit of manufactured housing. Recon-
struction is rehabilitation for purposes 
of this part. 

Single family housing means a one-to 
four-family residence, condominium 
unit, cooperative unit, combination of 
manufactured housing and lot, or man-
ufactured housing lot. 

Single parent means an individual 
who: 

(1) Is unmarried or legally separated 
from a spouse; and 

(2) Has one or more minor children of 
whom the individual has custody or 
joint custody, or is pregnant. 

Single room occupancy (SRO) housing 
means housing (consisting of single 
room dwelling units) that is the pri-
mary residence of its occupant or occu-
pants. The unit must contain either 
food preparation or sanitary facilities 
(and may contain both) if the project 
consists of new construction, conver-
sion of non-residential space, or recon-
struction. For acquisition or rehabili-
tation of an existing residential struc-
ture or hotel, neither food preparation 
nor sanitary facilities are required to 
be in the unit. If the units do not con-
tain sanitary facilities, the building 
must contain sanitary facilities that 
are shared by tenants. 

State means any state of the United 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, or any 
agency or instrumentality thereof that 
is established pursuant to legislation 
and designated by the chief executive 
officer to act on behalf of the state 
with regard to the provisions of this 
part; however, for purposes of the 
American Dream Downpayment Initia-
tive (ADDI) described in subpart M of 

this part, the term ‘‘state’’ does not in-
clude the Commonwealth of Puerto 
Rico (except for FY2003 ADDI funds). 

State recipient. See § 92.201(b)(2). 
Subrecipient means a public agency or 

nonprofit organization selected by the 
participating jurisdiction to admin-
ister all or a portion of the partici-
pating jurisdiction’s HOME program. A 
public agency or nonprofit organiza-
tion that receives HOME funds solely 
as a developer or owner of housing is 
not a subrecipient. The participating 
jurisdiction’s selection of a sub-
recipient is not subject to the procure-
ment procedures and requirements. 

Tenant-based rental assistance is a 
form of rental assistance in which the 
assisted tenant may move from a 
dwelling unit with a right to continued 
assistance. Tenant-based rental assist-
ance under this part also includes secu-
rity deposits for rental of dwelling 
units. 

Transitional housing means housing 
that: 

(1) Is designed to provide housing and 
appropriate supportive services to per-
sons, including (but not limited to) de-
institutionalized individuals with dis-
abilities, homeless individuals with 
disabilities, and homeless families with 
children; and 

(2) Has as its purpose facilitating the 
movement of individuals and families 
to independent living within a time pe-
riod that is set by the participating ju-
risdiction or project owner before occu-
pancy. 

Unit of general local government means 
a city, town, township, county, parish, 
village, or other general purpose polit-
ical subdivision of a State; a consor-
tium of such political subdivisions rec-
ognized by HUD in accordance with 
§ 92.101; and any agency or instrumen-
tality thereof that is established pursu-
ant to legislation and designated by 
the chief executive to act on behalf of 
the jurisdiction with regard to provi-
sions of this part. When a county is an 
urban county, the urban county is the 
unit of general local government for 
purposes of the HOME Investment 
Partnerships Program. 

Urban county has the meaning given 
the term in 24 CFR 570.3. 

Very low-income families means low- 
income families whose annual incomes 
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do not exceed 50 percent of the median 
family income for the area, as deter-
mined by HUD with adjustments for 
smaller and larger families, except 
that HUD may establish income ceil-
ings higher or lower than 50 percent of 
the median for the area on the basis of 
HUD findings that such variations are 
necessary because of prevailing levels 
of construction costs or fair market 
rents, or unusually high or low family 
incomes. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61755, Oct. 1, 2002; 69 FR 16765, Mar. 30, 
2004; 72 FR 16685, Apr. 4, 2007] 

§ 92.4 Waivers and suspension of re-
quirements for disaster areas. 

HUD’s authority for waiver of regula-
tions and for the suspension of require-
ments to address damage in a Presi-
dentially declared disaster area is de-
scribed in 24 CFR 5.110 and in section 
290 of the Act, respectively. 

Subpart B—Allocation Formula 

§ 92.50 Formula allocation. 

(a) Jurisdictions eligible for a formula 
allocation. HUD will provide allocations 
of funds in amounts determined by the 
formula described in this section to 
units of general local governments 
that, as of the end of the previous fis-
cal year, are metropolitan cities, urban 
counties, or consortia approved under 
§ 92.101; and States. 

(b) Amounts available for allocation; 
State and local share. The amount of 
funds that are available for allocation 
by the formula under this section is 
equal to the balance of funds remaining 
after reserving amounts for insular 
areas, housing education and organiza-
tional support, other support for State 
and local housing strategies, and other 
purposes authorized by Congress, in ac-
cordance with the Act and appropria-
tions. 

(c) Formula factors. The formula for 
determining allocations uses the fol-
lowing factors. The first and sixth fac-
tors are weighted 0.1; the other four 
factors are weighted 0.2. 

(1) Vacancy-adjusted rental units 
where the household head is at or 
below the poverty level. These rental 
units are multiplied by the ratio of the 

national rental vacancy rate over a ju-
risdiction’s rental vacancy rate. 

(2) Occupied rental units with at 
least one of four problems (over-
crowding, incomplete kitchen facili-
ties, incomplete plumbing, or high rent 
costs). Overcrowding is a condition that 
exists if there is more than one person 
per room occupying the unit. Incom-
plete kitchen facilities means the unit 
lacks a sink with running water, a 
range, or a refrigerator. Incomplete 
plumbing means the unit lacks hot and 
cold piped water, a flush toilet, or a 
bathtub or shower inside the unit for 
the exclusive use of the occupants of 
the unit. High rent costs occur when 
more than 30 percent of household in-
come is used for rent. 

(3) Rental units built before 1950 oc-
cupied by poor households. 

(4) Rental units described in para-
graph (c)(2) of this section multiplied 
by the ratio of the cost of producing 
housing for a jurisdiction divided by 
the national cost. 

(5) Number of families at or below 
the poverty level. 

(6) Population of a jurisdiction mul-
tiplied by a net per capita income (pci). 
To compute net pci for a jurisdiction or 
for the nation, the pci of a three person 
family at the poverty threshold is sub-
tracted from the pci of the jurisdiction 
or of the nation. The index is con-
structed by dividing the national net 
pci by the net pci of a jurisdiction. 

(d) Calculating formula allocations for 
units of general local government. (1) Ini-
tial allocation amounts for units of 
general local government described in 
paragraph (a) of this section are deter-
mined by multiplying the sum of the 
shares of the six factors in paragraph 
(c) of this section by 60 percent of the 
amount available under paragraph (b) 
of this section for formula allocation. 
The shares are the ratio of the weight-
ed factor for each jurisdiction over the 
corresponding factor for the total for 
all of these units of general local gov-
ernment. 

(2) If any of the initial amounts for 
such units of general local government 
in Puerto Rico exceeds twice the na-
tional average, on a per rental unit 
basis, that amount is capped at twice 
the national average. 
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(3) To determine the maximum num-
ber of units of general local govern-
ment that receive a formula allocation, 
only one jurisdiction (the unit of gen-
eral local government with the small-
est allocation of HOME funds) is 
dropped from the pool of eligible juris-
dictions on each successive recalcula-
tion, except that jurisdictions that are 
participating jurisdictions (other than 
consortia that fail to renew the mem-
bership of all of their member jurisdic-
tions) are not dropped. Then the 
amount of funds available for units of 
general local government is redistrib-
uted to all others. This recalculation/ 
redistribution continues until all re-
maining units of general local govern-
ment receive an allocation of $500,000 
or more or are participating jurisdic-
tions. Only units of general local gov-
ernment which receive an allocation of 
$500,000 or more under the formula or 
which are participating jurisdictions 
will be awarded an allocation. In fiscal 
years in which Congress appropriates 
less than $1.5 billion of HOME funds, 
$335,000 is substituted for $500,000. 

(4) The allocation amounts deter-
mined under paragraph (d)(3) of this 
section are reduced by any amounts 
that are necessary to provide increased 
allocations to States that have no unit 
of general local government receiving a 
formula allocation (see paragraph (e)(4) 
of this section). These reductions are 
made on a pro rata basis, except that no 
unit of general local government allo-
cation is reduced below $500,000 (or 
$335,000 in fiscal years in which Con-
gress appropriates less than $1.5 billion 
of HOME funds) and no participating 
jurisdiction allocation which is below 
this amount is reduced. 

(e) Calculating formula allocations for 
States. (1) Forty percent of the funds 
available for allocation under para-
graph (b) of this section are allocated 
to States. The allocation amounts for 
States are calculated by determining 
initial amounts for each State, based 
on the sum of the shares of the six fac-
tors. For 20 percent of the funds to be 
allocated to States, the shares are the 
ratio of the weighted factor for the en-
tire State over the corresponding fac-
tor for the total for all States. For 80 
percent of the funds to be allocated to 
States, the shares are the ratio of the 

weighted factor for all units of general 
local government within the State that 
do not receive a formula allocation 
over the corresponding factor for the 
total for all States. 

(2) If the initial amounts for Puerto 
Rico (based on either or both the 80 
percent of funds or 20 percent of funds 
calculation) exceed twice the national 
average, on a per rental unit basis, 
each amount that exceeds the national 
average is capped at twice the national 
average, and the resultant funds are re-
allocated to other States on a prorata 
basis. 

(3) If the initial amounts when com-
bined for any State are less than the 
$3,000,000, the allocation to that State 
is increased to the $3,000,000 and all 
other State allocations are reduced by 
an equal amount on a prorata basis, ex-
cept that no State allocation is re-
duced below $3,000,000. 

(4) The allocation amount for each 
State that has no unit of general local 
government within the State receiving 
an allocation under paragraph (d) of 
this section is increased by $500,000. 
Funds for this increase are derived 
from the funds available for units of 
general local government, in accord-
ance with paragraph (d)(4) of this sec-
tion. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28928, May 28, 1997; 67 FR 61755, Oct. 1, 
2002] 

INSULAR AREAS PROGRAM 

§ 92.60 Allocation amounts for insular 
areas. 

(a) Initial allocation amount for each 
insular area. The initial allocation 
amount for each insular area is deter-
mined based upon the insular area’s 
population and occupied rental units 
compared to all insular areas. 

(b) Threshold requirements. The HUD 
Field Office shall review each insular 
area’s progress on outstanding alloca-
tions made under this section, based on 
the insular area’s performance report, 
the timeliness of close-outs, and com-
pliance with fund management require-
ments and regulations, taking into 
consideration the size of the allocation 
and the degree and complexity of the 
program. If HUD determines from this 
review that the insular area does not 
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have the capacity to administer effec-
tively a new allocation, or a portion of 
a new allocation, in addition to alloca-
tions currently under administration, 
HUD may reduce the insular area’s ini-
tial allocation amount. 

(c) Previous audit findings and out-
standing monetary obligations. HUD 
shall not make an allocation to an in-
sular area that has either an out-
standing audit finding for any HUD 
program, or an outstanding monetary 
obligation to HUD that is in arrears, or 
for which a repayment schedule has 
not been established. This restriction 
does not apply if the HUD Field Office 
finds that the insular area has made a 
good faith effort to clear the audit and, 
when there is an outstanding monetary 
obligation to HUD, the insular area has 
made a satisfactory arrangement for 
repayment of the funds due HUD and 
payments are current. 

(d) Increases to the initial allocation 
amount. If funds reserved for the insu-
lar areas are available because HUD 
has decreased the amount for one or 
more insular areas in accordance with 
paragraphs (b) or (c) of this section, or 
for any other reason, HUD may in-
crease the allocation amount for one or 
more of the remaining insular areas 
based upon the insular area’s perform-
ance in committing HOME funds with-
in the 24 month deadline, producing 
housing units described in its program 
description, and meeting HOME pro-
gram requirements. Funds that become 
available but which are not used to in-
crease the allocation amount for one or 
more of the remaining insular areas 
will be reallocated in accordance with 
§ 92.66. 

(e) Notice of allocation amounts. HUD 
will notify each insular area, in writ-
ing, as to the amount of its HOME allo-
cation. 

§ 92.61 Program description. 
(a) Submission requirement. Not later 

than 90 days after HUD notifies the in-
sular area of the amount of its alloca-
tion, the insular area must submit a 
program description and certifications 
to HUD. 

(b) Content of program description. The 
program description must contain the 
following: 

(1) An executed Standard Form 424; 

(2) The estimated use of HOME funds 
and a description of projects and eligi-
ble activities, including number of 
units to be assisted, estimated costs, 
and tenure type (rental or owner occu-
pied) and, for tenant assistance, num-
ber of households to be assisted; 

(3) A timetable for the implementa-
tion of the projects or eligible activi-
ties; 

(4) If the insular area intends to use 
HOME funds for homebuyers, the 
guidelines for resale or recapture as re-
quired in § 92.254(a)(5); 

(5) If the insular area intends to use 
HOME funds for tenant-based rental as-
sistance, a description of how the pro-
gram will be administered consistent 
with the minimum guidelines described 
in § 92.209; 

(6) If an insular area intends to use 
other forms of investment not de-
scribed in § 92.205(b), a description of 
the other forms of investment; 

(7) A statement of the policy and pro-
cedures to be followed by the insular 
area to meet the requirements for af-
firmative marketing, and establishing 
and overseeing a minority and women 
business outreach program under 
§ 92.351; 

(8) If the insular intends to use 
HOME funds for refinancing along with 
rehabilitation, the insular area’s guide-
lines described in § 92.206(b). 

(c) Certifications. The following cer-
tifications must accompany the pro-
gram description: 

(1) A certification that, before com-
mitting funds to a project, the insular 
area will evaluate the project in ac-
cordance with guidelines that it adopts 
for this purpose and will not invest any 
more HOME funds in combination with 
other governmental assistance than is 
necessary to provide affordable hous-
ing; 

(2) If the insular area intends to pro-
vide tenant-based rental assistance, 
the certification required by § 92.209; 

(3) A certification that the submis-
sion of the program description is au-
thorized under applicable law and the 
insular area possesses the legal author-
ity to carry out the HOME Investment 
Partnerships Program, in accordance 
with the HOME regulations; 
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(4) A certification that it will comply 
with the acquisition and relocation re-
quirements of the Uniform Relocation 
Assistance and Real Property Acquisi-
tion Policies Act of 1970, as amended, 
implementing regulations at 49 CFR 
part 24 and the requirements of § 92.353; 

(5) A certification that the insular 
area will use HOME funds in compli-
ance with all requirements of this part; 

(6) The certification required with re-
gard to lobbying required by 24 CFR 
part 87, together with disclosure forms, 
if required by 24 CFR part 87. 

[61 FR 48750, Sept. 16, 1996, as amended at 72 
FR 73493, Dec. 27, 2007] 

§ 92.62 Review of program description 
and certifications. 

(a) Review of program description. The 
responsible HUD Field Office will re-
view an insular area’s program descrip-
tion and will approve the description 
unless the insular area has failed to 
submit information sufficient to allow 
HUD to make the necessary determina-
tions required for § 92.61 (b)(4), (b)(6), 
and (b)(7), or the guidelines under (b)(8) 
are not satisfactory to HUD, if applica-
ble; or if the level of proposed projects 
or eligible activities is not within the 
management capability demonstrated 
by past performance in housing and 
community development programs. If 
the insular area has not submitted in-
formation on § 92.61 (b)(4), (b)(6), and 
(b)(7), or the guidelines under (b)(8) are 
not satisfactory to HUD, if applicable; 
or if the level of proposed projects or 
eligible activities is not within the 
management capability demonstrated 
by past performance in housing and 
community development programs, the 
insular area may be required to furnish 
such further information or assurances 
as HUD may consider necessary to find 
the program description and certifi-
cations satisfactory. The HUD Field 
Office shall work with the insular area 
to achieve a complete and satisfactory 
program description. 

(b) Review period. Within thirty days 
of receipt of the program description, 
the HUD Field Office will notify the in-
sular area if determinations cannot be 
made under § 92.61 (b)(4), (b)(6), (b)(7), or 
(b)(8) with the supporting information 
submitted, or if the proposed projects 
or activities are beyond currently dem-

onstrated capability. The insular area 
will have a reasonable period of time, 
agreed upon mutually, to submit the 
necessary supporting information or to 
revise the proposed projects or activi-
ties in its program description. 

(c) HOME Investment Partnership 
Agreement. After HUD Field Office ap-
proval under this section, a HOME 
funds allocation is made by HUD exe-
cution of the agreement, subject to 
execution by the insular area. The 
funds are obligated on the date HUD 
notifies the insular area of HUD’s exe-
cution of the agreement. 

§ 92.63 Amendments to program de-
scription. 

An insular area must submit to HUD 
for approval any substantial change in 
its HUD-approved program description 
that it makes and must document any 
other changes in its file. A substantial 
change involves a change in the guide-
lines for resale or recapture 
(§ 92.61(b)(4)), other forms of investment 
(§ 92.61(b)(6)), minority and women busi-
ness outreach program (§ 92.61(b)(7)) or 
refinancing (§ 92.61(b)(8)); or a change in 
the tenure type of the project or activi-
ties; or a funding increase to a project 
or activity of $100,000 or 50% (which-
ever is greater). The HUD Field Office 
will notify the insular area if its pro-
gram description, as amended, does not 
permit determinations to be made 
under § 92.61 (b)(4), (b)(6), (b)(7), or 
(b)(8), or if the level of proposed 
projects or eligible activities is not 
within the management capability 
demonstrated by past performance in 
housing and community development 
programs, within 30 days of receipt. 
The insular area will have a reasonable 
period of time, agreed upon mutually, 
to submit the necessary supporting in-
formation to revise the proposed 
projects or activities in its program de-
scription. 

§ 92.64 Applicability of requirements 
to insular areas. 

(a) Insular areas are subject to the 
same requirements in subpart E (Pro-
gram Requirements), subpart F 
(Project Requirements), subpart K 
(Program Administration), and subpart 
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L (Performance Reviews and Sanc-
tions) of this part as participating ju-
risdictions, except for the following: 

(1) Subpart E (Program Require-
ments): Administrative costs, as de-
scribed in § 92.207, are eligible costs for 
insular areas in an amount not to ex-
ceed 15 percent of the HOME funds pro-
vided to the insular area. The match-
ing contribution requirements in this 
part do not apply. 

(2) Subpart K (Program Administra-
tion): 

(i) Section 92.500 (The HOME Invest-
ment Trust Fund) does not apply. HUD 
will establish a HOME account in the 
United States Treasury for each insu-
lar area and the HOME funds must be 
used for approved activities. A local ac-
count must be established for program 
income. Each insular area may use ei-
ther a separate local HOME account or 
a subsidiary account within its general 
fund (or other appropriate fund) as the 
local HOME account. HUD will recap-
ture HOME funds in the HOME Treas-
ury account by the amount of: 

(A) Any funds that are not com-
mitted within 24 months after the last 
day of the month in which HUD noti-
fies the insular area of HUD’s execu-
tion of the HOME Investment Partner-
ship Agreement; 

(B) Any funds that are not expended 
within five years after the last day of 
the month in which HUD notifies the 
insular area of HUD’s execution of the 
HOME Investment Partnership Agree-
ment; and 

(C) Any penalties assessed by HUD 
under § 92.552. 

(ii) Section 92.502 (Program disburse-
ment and information system) applies, 
except that references to the HOME In-
vestment Trust Fund mean HOME ac-
count. In addition, § 92.502(c) does not 
apply, and instead compliance with 
Treasury Circular No. 1075 (31 CFR part 
205) and 24 CFR 85.21 is required. 

(iii) Section 92.503 (Program income, 
repayments, and recaptured funds) ap-
plies, except that the funds may be re-
tained provided the funds are used for 
eligible activities in accordance with 
the requirements of this section. 

(3) Section 92.504 (Participating juris-
diction responsibilities; written agree-
ments; on-site inspections) applies, ex-
cept that the written agreement must 

ensure compliance with the require-
ments in this section. 

(4) Section 92.508 (Recordkeeping) ap-
plies with respect to the records that 
relate to the requirements of this sec-
tion. 

(5) Section 92.509 (Performance re-
ports) applies, except that a perform-
ance report is required for the fiscal 
year allocation only after completion 
of the approved projects funded by the 
allocation. 

(6) Subpart L (Performance Reviews 
and Sanctions): Section 92.552 does not 
apply. Instead, § 92.65 applies. 

(b) The requirements of subpart H 
(Other Federal Requirements) of this 
part apply as follows: § 92.357 Executive 
Order 12372 applies as written, and the 
requirements of the remaining sections 
which apply to participating jurisdic-
tions are applicable to the insular 
areas. 

(c) Subpart B (Allocation Formula), 
subpart C (Consortia; Designation and 
Revocation as a Participating Jurisdic-
tion), subpart D (Submission Require-
ments), and subpart G (Community 
Housing Development Organizations) of 
this part do not apply. 

(d) Subpart A (General) applies, ex-
cept that for the definitions of commit-
ment, program income, and subrecipient, 
‘‘participating jurisdiction’’ means 
‘‘insular area.’’ 

§ 92.65 Funding sanctions. 

Following notice and opportunity for 
informal consultation, HUD may with-
hold, reduce or terminate the assist-
ance where any corrective or remedial 
actions taken under § 92.551 fail to rem-
edy an insular area’s performance defi-
ciencies, and the deficiencies are suffi-
ciently substantial, in the judgment of 
HUD, to warrant sanctions. 

§ 92.66 Reallocation. 

Any HOME funds which are reduced 
or recaptured from an insular area’s al-
location and which are not used to in-
crease the allocation amount for one or 
more of the remaining insular areas as 
provided in § 92.60 of this part, will be 
reallocated by HUD to the States in ac-
cordance with the requirements in sub-
part J for reallocating funds initially 
allocated to a State. 
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Subpart C—Consortia; Designation 
and Revocation of Designa-
tion as a Participating Juris-
diction 

§ 92.100 [Reserved] 

§ 92.101 Consortia. 
(a) A consortium of geographically 

contiguous units of general local gov-
ernment is a unit of general local gov-
ernment for purposes of this part if the 
requirements of this section are met. 

(1) One or more members of a pro-
posed consortium or an existing con-
sortium whose consortium qualifica-
tion terminates at the end of the fiscal 
year, must provide written notification 
to the HUD Field Office of its intent to 
participate as a consortium in the 
HOME Program for the following fiscal 
year. HUD shall establish the deadline 
for this submission. 

(2) The proposed consortium must 
provide, at such time and in a manner 
and form prescribed by HUD, the quali-
fication documents, which will include 
submission of: 

(i) A written certification by the 
State that the consortium will direct 
its activities to alleviation of housing 
problems within the State; and 

(ii) Documentation which dem-
onstrates that the consortium has exe-
cuted one legally binding cooperation 
agreement among its members author-
izing one member unit of general local 
government to act in a representative 
capacity for all member units of gen-
eral local government for the purposes 
of this part and providing that the rep-
resentative member assumes overall 
responsibility for ensuring that the 
consortium’s HOME Program is carried 
out in compliance with the require-
ments of this part. 

(3) Before the end of the fiscal year in 
which the notice of intent and docu-
mentation are submitted, HUD must 
determine that a proposed consortium 
has sufficient authority and adminis-
trative capability to carry out the pur-
poses of this part on behalf of its mem-
ber jurisdictions. HUD will endeavor to 
make its determination as quickly as 
practicable after receiving the consor-
tium’s documentation in order to pro-
vide the consortium an opportunity to 
correct its submission, if necessary. If 

the submission is deficient, HUD will 
work with the consortium to resolve 
the issue, but will not delay the for-
mula allocations. HUD, at its discre-
tion, may review the performance of an 
existing consortium that wishes to re-
qualify to determine whether it con-
tinues to have sufficient authority and 
administrative capacity to successfully 
administer the program. 

(b) A metropolitan city or an urban 
county may be a member of a consor-
tium. A unit of general local govern-
ment that is included in an urban 
county may be part of a consortium, 
only if the urban county joins the con-
sortium. The included local govern-
ment cannot join the consortium ex-
cept through participation in the urban 
county. 

(c) A non-urban county may be a 
member of a consortium. However, the 
county cannot on its own include the 
whole county in the consortium. A unit 
of local government located within the 
non-urban county that wishes to par-
ticipate as a member of the consortium 
must sign the HOME consortium agree-
ment. 

(d) If the representative unit of gen-
eral local government distributes 
HOME funds to member units of gen-
eral local government, the representa-
tive unit is responsible for applying to 
the member units of general local gov-
ernment the same requirements as are 
applicable to subrecipients. 

(e) The consortium’s qualification as 
a unit of general local government con-
tinues for a period of three successive 
Federal fiscal years, or until HUD re-
vokes its designation as a participating 
jurisdiction, or until an urban county 
member fails to requalify under the 
CDBG program as an urban county for 
a fiscal year included in the consor-
tium’s qualification period, or the con-
sortium fails to receive a HOME alloca-
tion for the first Federal fiscal year of 
the consortium’s qualification period 
and does not request to be considered 
to receive a HOME allocation in each 
of the subsequent two years. However, 
if a member urban county’s three year 
CDBG qualification cycle is not the 
same as the consortium, the consor-
tium may elect a shorter qualification 
period than three years to synchronize 
with the urban county’s qualification 
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period. During the period of qualifica-
tion, additional units of general local 
government may join the consortium, 
but no included unit of general local 
government may withdraw from the 
consortium. See 24 CFR part 91, sub-
part E, for consolidated plan require-
ments for consortia, including the re-
quirement that all members of the con-
sortia must be on the same program 
year. 

(f) The consortium agreement may, 
at the option of its member units of 
general local government, contain a 
provision that authorizes automatic re-
newals for the successive qualification 
period of three Federal fiscal years. 
The provision authorizing automatic 
renewal must require the lead consor-
tium member to give the consortium 
members written notice of their right 
to elect not to continue participation 
for the new qualification period. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002] 

§ 92.102 Participation threshold 
amount. 

(a) To be eligible to become a partici-
pating jurisdiction, a unit of general 
local government must have a formula 
allocation under § 92.50 that is equal to 
or greater than $750,000; or 

(b) If a unit of general local govern-
ment’s formula allocation is less than 
$750,000, HUD must find: 

(1) The unit of general local govern-
ment has a local PHA and has dem-
onstrated a capacity to carry out the 
provisions of this part, as evidenced by 
satisfactory performance under one or 
more HUD-administered programs that 
provide assistance for activities com-
parable to the eligible activities under 
this part; and 

(2) The State has authorized HUD to 
transfer to the unit of general local 
government a portion of the State’s al-
location or the State, the unit of gen-
eral local government, or both, has 
made available its own resources such 
that the sum of the amounts trans-
ferred or made available are equal to or 
greater than the difference between the 
unit of general local government’s for-
mula allocation and $750,000. 

(c) In fiscal years in which Congress 
appropriates less than $1.5 billion for 
this part, $500,000 is substituted for 

$750,000 each time it appears in this 
section. 

§ 92.103 Notification of intent to par-
ticipate. 

(a) Not later than 30 days after re-
ceiving notice of its formula allocation 
amount, a jurisdiction must notify 
HUD in writing of its intention to be-
come a participating jurisdiction. 

(b) A unit of general local govern-
ment that has a formula allocation of 
less than $750,000, or less than $500,000 
in fiscal years in which Congress appro-
priates less than $1.5 billion for this 
part, must submit, with its notice, one 
or more of the following, as appro-
priate, as evidence that it has met the 
threshold allocation requirements in 
§ 92.102(b): 

(1) Authorization from the State to 
transfer a portion of its allocation to 
the unit of general local government; 

(2) A letter from the governor or des-
ignee indicating that the required 
funds have been approved and budgeted 
for the unit of general local govern-
ment; 

(3) A letter from the chief executive 
officer of the unit of general local gov-
ernment indicating that the required 
funds have been approved and budg-
eted. 

§ 92.104 Submission of a consolidated 
plan. 

A jurisdiction that has not submitted 
a consolidated plan to HUD must sub-
mit to HUD, not later than 90 days 
after providing notification under 
§ 92.103, a consolidated plan in accord-
ance with 24 CFR part 91. 

§ 92.105 Designation as a participating 
jurisdiction. 

When a jurisdiction has complied 
with the requirements of §§ 92.102 
through 92.104 and HUD has approved 
the jurisdiction’s consolidated plan in 
accordance with 24 CFR part 91, HUD 
will designate the jurisdiction as a par-
ticipating jurisdiction. 

§ 92.106 Continuous designation as a 
participating jurisdiction. 

Once a State or unit of general local 
government is designated a partici-
pating jurisdiction, it remains a par-
ticipating jurisdiction for subsequent 
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fiscal years and the requirements of 
§§ 92.102 through 92.105 do not apply, un-
less HUD revokes the designation in 
accordance with § 92.107. 

§ 92.107 Revocation of designation as a 
participating jurisdiction. 

HUD may revoke a jurisdiction’s des-
ignation as a participating jurisdiction 
if: 

(a) HUD finds, after reasonable notice 
and opportunity for hearing as pro-
vided in § 92.552(b) that the jurisdiction 
is unwilling or unable to carry out the 
provisions of this part, including fail-
ure to meet matching contribution re-
quirements; or 

(b) The jurisdiction’s formula alloca-
tion falls below $750,000 (or below 
$500,000 in fiscal years in which Con-
gress appropriates less than $1.5 billion 
for this part) for three consecutive 
years, below $625,000 (or below $410,000 
in fiscal years in which Congress appro-
priates less than $1.5 billion for this 
part) for two consecutive years, or the 
jurisdiction does not receive a formula 
allocation in any one year. 

(c) When HUD revokes a partici-
pating jurisdiction’s designation as a 
participating jurisdiction, HUD will re-
allocate any remaining funds in the ju-
risdiction’s HOME Investment Trust 
Fund established under § 92.500 in ac-
cordance with § 92.451. 

Subpart D—Submission 
Requirements 

§ 92.150 Submission requirements. 

In order to receive its HOME alloca-
tion, a participating jurisdiction must 
submit a consolidated plan in accord-
ance with 24 CFR part 91. That part in-
cludes requirements for the content of 
the consolidated plan, the process of 
developing the consolidated plan, in-
cluding citizen participation, the sub-
mission date, HUD approval, and 
amendments. 

Subpart E—Program Requirements 

§ 92.200 Private-public partnership. 

Each participating jurisdiction must 
make all reasonable efforts to maxi-
mize participation by the private sec-

tor in accordance with section 221 of 
the Act. 

§ 92.201 Distribution of assistance. 
(a) Local. (1) Each local participating 

jurisdiction must, insofar as is feasible, 
distribute HOME funds geographically 
within its boundaries and among dif-
ferent categories of housing need, ac-
cording to the priorities of housing 
need identified in its approved consoli-
dated plan. 

(2) The participating jurisdiction 
may only invest its HOME funds in eli-
gible projects within its boundaries, or 
in joint projects within the boundaries 
of contiguous local jurisdictions which 
serve residents from both jurisdictions. 

(b) State. (1) Each State participating 
jurisdiction is responsible for distrib-
uting HOME funds throughout the 
State according to the State’s assess-
ment of the geographical distribution 
of the housing needs within the State, 
as identified in the State’s approved 
consolidated plan. The State must dis-
tribute HOME funds to rural areas in 
amounts that take into account the 
non-metropolitan share of the State’s 
total population and objective meas-
ures of rural housing need, such as pov-
erty and substandard housing, as set 
forth in the State’s approved consoli-
dated plan. To the extent the need is 
within the boundaries of a partici-
pating unit of general local govern-
ment, the State and the unit of general 
local government shall coordinate ac-
tivities to address that need. 

(2) A State may carry out its own 
HOME program without active partici-
pation of units of general local govern-
ment or may distribute HOME funds to 
units of general local government to 
carry out HOME programs in which 
both the State and all or some of the 
units of general local government per-
form specified program functions. A 
unit of general local government des-
ignated by a State to receive HOME 
funds from a State is a State recipient. 

(3)(i) A State that uses State recipi-
ents to perform program functions 
shall ensure that the State recipients 
use HOME funds in accordance with 
the requirements of this part and other 
applicable laws. The State may require 
the State recipient to comply with re-
quirements established by the State or 
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may permit the State recipient to es-
tablish its own requirements to comply 
with this part. 

(ii) The State shall conduct such re-
views and audit of its State recipients 
as may be necessary or appropriate to 
determine whether the State recipient 
has committed and expended the 
HOME funds in the United States 
Treasury account as required by 
§ 92.500, and has met the requirements 
of this part, particularly eligible ac-
tivities, income targeting, afford-
ability, and matching contribution re-
quirements. 

(4) A State and local participating ju-
risdiction may jointly fund a project 
within the boundaries of the local par-
ticipating jurisdiction. The State may 
provide the HOME funds to the project 
or it may provide the HOME funds to 
the local participating jurisdiction to 
fund the project. 

(5) A State may fund projects on In-
dian reservations located within the 
State provided that the State includes 
Indian reservations in its consolidated 
plan. 

§ 92.202 Site and neighborhood stand-
ards. 

(a) General. A participating jurisdic-
tion must administer its HOME pro-
gram in a manner that provides hous-
ing that is suitable from the stand-
point of facilitating and furthering full 
compliance with the applicable provi-
sions of title VI of the Civil Rights Act 
of 1964 (42 U.S.C. 2000d—2000d–4), the 
Fair Housing Act (42 U.S.C. 3601 et seq., 
E.O. 11063 (3 CFR, 1959–1963 Comp., p. 
652), and HUD regulations issued pursu-
ant thereto; and promotes greater 
choice of housing opportunities. 

(b) New rental housing. In carrying 
out the site and neighborhood require-
ments with respect to new construc-
tion of rental housing, a participating 
jurisdiction is responsible for making 
the determination that proposed sites 
for new construction meet the require-
ments in 24 CFR 983.6(b). 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28928, May 28, 1997] 

§ 92.203 Income determinations. 
(a) The HOME program has income 

targeting requirements for the HOME 
program and for HOME projects. There-

fore, the participating jurisdiction 
must determine each family is income 
eligible by determining the family’s 
annual income. 

(1) For families who are tenants in 
HOME-assisted housing and not receiv-
ing HOME tenant-based rental assist-
ance, the participating jurisdiction 
must initially determine annual in-
come using the method in paragraph 
(a)(1)(i) of this section. For subsequent 
income determinations during the pe-
riod of affordability, the participating 
jurisdiction may use any one of the fol-
lowing methods in accordance with 
§ 92.252(h): 

(i) Examine the source documents ev-
idencing annual income (e.g., wage 
statement, interest statement, unem-
ployment compensation statement) for 
the family. 

(ii) Obtain from the family a written 
statement of the amount of the fam-
ily’s annual income and family size, 
along with a certification that the in-
formation is complete and accurate. 
The certification must state that the 
family will provide source documents 
upon request. 

(iii) Obtain a written statement from 
the administrator of a government pro-
gram under which the family receives 
benefits and which examines each year 
the annual income of the family. The 
statement must indicate the tenant’s 
family size and state the amount of the 
family’s annual income; or alter-
natively, the statement must indicate 
the current dollar limit for very low- 
or low-income families for the family 
size of the tenant and state that the 
tenant’s annual income does not exceed 
this limit. 

(2) For all other families, the partici-
pating jurisdiction must determine an-
nual income by examining the source 
documents evidencing annual income 
(e.g., wage statement, interest state-
ment, unemployment compensation 
statement) for the family. 

(b) When determining whether a fam-
ily is income eligible, the participating 
jurisdiction must use one of the fol-
lowing three definitions of ‘‘annual in-
come’’: 

(1) ‘‘Annual income’’ as defined at 24 
CFR 5.609 (except when determining 
the income of a homeowner for an 
owner-occupied rehabilitation project, 

VerDate Mar<15>2010 08:31 Apr 29, 2011 Jkt 223077 PO 00000 Frm 00589 Fmt 8010 Sfmt 8010 Y:\SGML\223077.XXX 223077jd
jo

ne
s 

on
 D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R



580 

24 CFR Subtitle A (4–1–11 Edition) § 92.204 

the value of the homeowner’s principal 
residence may be excluded from the 
calculation of Net Family Assets); or 

(2) Annual Income as reported under 
the Census long-form for the most re-
cent available decennial Census. This 
definition includes: 

(i) Wages, salaries, tips, commis-
sions, etc.; 

(ii) Self-employment income from 
owned non-farm business, including 
proprietorships and partnerships; 

(iii) Farm self-employment income; 
(iv) Interest, dividends, net rental in-

come, or income from estates or trusts; 
(v) Social Security or railroad retire-

ment; 
(vi) Supplemental Security Income, 

Aid to Families with Dependent Chil-
dren, or other public assistance or pub-
lic welfare programs; 

(vii) Retirement, survivor, or dis-
ability pensions; and 

(viii) Any other sources of income re-
ceived regularly, including Veterans’ 
(VA) payments, unemployment com-
pensation, and alimony; or 

(3) Adjusted gross income as defined 
for purposes of reporting under Inter-
nal Revenue Service (IRS) Form 1040 
series for individual Federal annual in-
come tax purposes. 

(c) Although the participating juris-
diction may use any of the three defini-
tions of ‘‘annual income’’ permitted in 
paragraph (b) of this section, to cal-
culate adjusted income it must apply 
exclusions from income established at 
24 CFR 5.611. The HOME rents for very 
low-income families established under 
§ 92.252(b)(2) are based on adjusted in-
come. In addition, the participating ju-
risdiction may base the amount of ten-
ant-based rental assistance on the ad-
justed income of the family. 

(d)(1) The participating jurisdiction 
must calculate the annual income of 
the family by projecting the prevailing 
rate of income of the family at the 
time the participating jurisdiction de-
termines that the family is income eli-
gible. Annual income shall include in-
come from all family members. Income 
or asset enhancement derived from the 
HOME-assisted project shall not be 
considered in calculating annual in-
come. 

(2) The participating jurisdiction is 
not required to re-examine the family’s 

income at the time the HOME assist-
ance is provided, unless more than six 
months has elapsed since the partici-
pating jurisdiction determined that the 
family qualified as income eligible. 

(3) The participating jurisdiction 
must follow the requirements in § 5.617 
when making subsequent income deter-
minations of persons with disabilities 
who are tenants in HOME-assisted 
rental housing or who receive tenant- 
based rental assistance. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28928, May 28, 1997; 66 FR 6224, Jan. 19, 
2001] 

§ 92.204 Applicability of requirements 
to entities that receive a realloca-
tion of HOME funds, other than 
participating jurisdictions. 

(a) Jurisdictions other than partici-
pating jurisdictions and community 
housing development organizations re-
ceiving competitive reallocations from 
HUD are subject to the same require-
ments in subpart E (Program Require-
ments), subpart F (Project Require-
ments), subpart K (Program Adminis-
tration), and subpart L (Performance 
Reviews and Sanctions) of this part as 
participating jurisdictions, except for 
the following: 

(1) Subpart E (Program Require-
ments): the matching contribution re-
quirements in § 92.218 through § 92.221 
do not apply. 

(2) Subpart K (Program Administra-
tion): 

(i) Section 92.500 (The HOME Invest-
ment Trust Fund) does not apply. HUD 
will establish a HOME account in the 
United States Treasury and the HOME 
funds must be used for approved activi-
ties. A local account must be estab-
lished for program income. HUD will 
recapture HOME funds in the HOME 
Treasury account by the amount of: 

(A) Any funds that are not com-
mitted within 24 months after the last 
day of the month in which HUD noti-
fies the entity of HUD’s execution of 
the HOME Investment Partnership 
Agreement; 

(B) Any funds that are not expended 
within five years after the last day of 
the month in which HUD notifies the 
entity of HUD’s execution of the HOME 
Investment Partnership Agreement; 
and 
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(C) Any penalties assessed by HUD 
under § 92.552. 

(ii) Section 92.502 (Program disburse-
ment and information system) applies, 
except that references to the HOME In-
vestment Trust Fund mean HOME ac-
count and the reference to 24 CFR part 
58 does not apply. In addition, § 92.502(c) 
does not apply, and instead, compli-
ance with Treasury Circular No. 1075 
(31 CFR part 205) and 24 CFR 85.21 is re-
quired. 

(iii) Section 92.503 (Program income, 
repayments, and recaptured funds) ap-
plies, except that program income may 
be retained provided the funds are used 
for eligible activities in accordance 
with the requirements of this section. 

(3) Section 92.504 (Participating juris-
diction responsibilities; written agree-
ments; on-site inspections) applies, ex-
cept that the written agreement must 
ensure compliance with the require-
ments in this section. 

(4) Section 92.508 (Recordkeeping) ap-
plies with respect to the records that 
relate to the requirements of this sec-
tion. 

(5) Section 92.509 (Performance re-
ports) applies, except that a perform-
ance report is required only after com-
pletion of the approved projects. 

(b) The requirements in subpart H 
(Other Federal Requirements) of this 
part apply as written, except that ju-
risdictions and community housing de-
velopment organizations receiving re-
allocations from HUD must comply 
with affirmative marketing require-
ments, labor requirements, and lead- 
based paint requirements, applicable to 
participating jurisdictions. 

(c) Subpart B (Allocation Formula), 
subpart C (Consortia; Designation and 
Revocation of Designation as a Partici-
pating Jurisdiction), and subpart G 
(Community Housing Development Or-
ganizations) of this part do not apply. 

(d) Subpart A (General) applies, ex-
cept that for the definitions of commit-
ment, program income, and subrecipient, 
‘‘participating jurisdiction’’ means ju-
risdiction or community housing devel-
opment organization receiving the 
competitive reallocation. 

ELIGIBLE AND PROHIBITED ACTIVITIES 

§ 92.205 Eligible activities: General. 
(a) Eligible activities. (1) HOME funds 

may be used by a participating juris-
diction to provide incentives to develop 
and support affordable rental housing 
and homeownership affordability 
through the acquisition (including as-
sistance to homebuyers), new construc-
tion, reconstruction, or rehabilitation 
of non-luxury housing with suitable 
amenities, including real property ac-
quisition, site improvements, conver-
sion, demolition, and other expenses, 
including financing costs, relocation 
expenses of any displaced persons, fam-
ilies, businesses, or organizations; to 
provide tenant-based rental assistance, 
including security deposits; to provide 
payment of reasonable administrative 
and planning costs; and to provide for 
the payment of operating expenses of 
community housing development orga-
nizations. The housing must be perma-
nent or transitional housing. The spe-
cific eligible costs for these activities 
are set forth in §§ 92.206 through 92.209. 

(2) Acquisition of vacant land or dem-
olition must be undertaken only with 
respect to a particular housing project 
intended to provide affordable housing. 

(3) Conversion of an existing struc-
ture to affordable housing is rehabilita-
tion, unless the conversion entails add-
ing one or more units beyond the exist-
ing walls, in which case, the project is 
new construction for purposes of this 
part. 

(4) Manufactured housing. HOME 
funds may be used to purchase and/or 
rehabilitate a manufactured housing 
unit, or purchase the land upon which 
a manufactured housing unit is lo-
cated. Except for existing, owner-occu-
pied manufactured housing that is re-
habilitated with HOME funds, the man-
ufactured housing unit must, at the 
time of project completion, be con-
nected to permanent utility hook-ups 
and be located on land that is owned by 
the manufactured housing unit owner 
or land for which the manufactured 
housing owner has a lease for a period 
at least equal to the applicable period 
of affordability. 

(b) Forms of assistance. (1) A partici-
pating jurisdiction may invest HOME 
funds as equity investments, interest- 
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bearing loans or advances, non-inter-
est-bearing loans or advances, interest 
subsidies consistent with the purposes 
of this part, deferred payment loans, 
grants, or other forms of assistance 
that HUD determines to be consistent 
with the purposes of this part. Each 
participating jurisdiction has the right 
to establish the terms of assistance, 
subject to the requirements of this 
part. 

(2) A participating jurisdiction may 
invest HOME funds to guarantee loans 
made by lenders and, if required, the 
participating jurisdiction may estab-
lish a loan guarantee account with 
HOME funds. The HOME funds may be 
used to guarantee the timely payment 
of principal and interest or payment of 
the outstanding principal and interest 
upon foreclosure of the loan. The 
amount of the loan guarantee account 
must be based on a reasonable estimate 
of the default rate on the guaranteed 
loans, but under no circumstances may 
the amount on deposit exceed 20 per-
cent of the total outstanding principal 
amount guaranteed; except that the ac-
count may include a reasonable min-
imum balance. While loan funds guar-
anteed with HOME funds are subject to 
all HOME requirements, funds which 
are used to repay the guaranteed loans 
are not. 

(c) Minimum amount of assistance. The 
minimum amount of HOME funds that 
must be invested in a project involving 
rental housing or homeownership is 
$1,000 times the number of HOME-as-
sisted units in the project. 

(d) Multi-unit projects. HOME funds 
may be used to assist one or more 
housing units in a multi-unit project. 
Only the actual HOME eligible develop-
ment costs of the assisted units may be 
charged to the HOME program. If the 
assisted and non-assisted units are not 
comparable, the actual costs may be 
determined based on a method of cost 
allocation. If the assisted and non-as-
sisted units are comparable in terms of 
size, features and number of bedrooms, 
the actual cost of the HOME-assisted 
units can be determined by pro-rating 
the total HOME eligible development 
costs of the project so that the propor-
tion of the total development costs 
charged to the HOME program does not 

exceed the proportion of the HOME-as-
sisted units in the project. 

(e) Terminated projects. A HOME as-
sisted project that is terminated before 
completion, either voluntarily or oth-
erwise, constitutes an ineligible activ-
ity and any HOME funds invested in 
the project must be repaid to the par-
ticipating jurisdiction’s HOME Invest-
ment Trust Fund in accordance with 
§ 92.503(b) (except for project-specific 
assistance to community housing de-
velopment organizations as provided in 
§ 92.301(a)(3) and § 92.301(b)(3)). 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28928, May 28, 1997] 

§ 92.206 Eligible project costs. 
HOME funds may be used to pay the 

following eligible costs: 
(a) Development hard costs. The actual 

cost of constructing or rehabilitating 
housing. These costs include the fol-
lowing: 

(1) For new construction, costs to 
meet the applicable new construction 
standards of the participating jurisdic-
tion and the Model Energy Code re-
ferred to in § 92.251; 

(2) For rehabilitation, costs: 
(i) To meet the property standards in 

§ 92.251; 
(ii) To make essential improvements, 

including energy-related repairs or im-
provements, improvements necessary 
to permit use by persons with disabil-
ities, and lead-based paint activities, 
as required by part 35 of this title. 

(3) For both new construction and re-
habilitation, costs: 

(i) To demolish existing structures; 
(ii) To make utility connections in-

cluding off-site connections from the 
property line to the adjacent street; 
and 

(iii) To make improvements to the 
project site that are in keeping with 
improvements of surrounding, standard 
projects. Site improvements may in-
clude on-site roads and sewer and 
water lines necessary to the develop-
ment of the project. The project site is 
the property, owned by the project 
owner, upon which the project is lo-
cated. 

(4) For both new construction and re-
habilitation of multifamily rental 
housing, costs to construct or rehabili-
tate laundry and community facilities 
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which are located within the same 
building as the housing and which are 
for the use of the project residents and 
their guests. 

(5) Costs to make utility connections 
or to make improvements to the 
project site, in accordance with the 
provisions of § 92.206(a)(3) (ii) and (iii) 
are also eligible in connection with ac-
quisition of standard housing. 

(b) Refinancing costs. The cost to refi-
nance existing debt secured by housing 
that is being rehabilitated with HOME 
funds: 

(1) For single-family (1- to 4-family) 
owner-occupied housing when loaning 
HOME funds to rehabilitate the hous-
ing, if the refinancing is necessary to 
reduce the overall housing costs to the 
borrower and make the housing more 
affordable. 

(2) For multifamily projects, when 
loaning HOME funds to rehabilitate 
the units if refinancing is necessary to 
permit or continue affordability under 
§ 92.252. The participating jurisdiction 
must establish refinancing guidelines 
and state them in its consolidated plan 
described in 24 CFR part 91. Regardless 
of the amount of HOME funds invested, 
the minimum affordability period shall 
be 15 years. The guidelines shall de-
scribe the conditions under which the 
participating jurisdictions will refi-
nance existing debt. At minimum, the 
guidelines must: 

(i) Demonstrate that rehabilitation is 
the primary eligible activity and en-
sure that this requirement is met by 
establishing a minimum level of reha-
bilitation per unit or a required ratio 
between rehabilitation and refi-
nancing; 

(ii) Require a review of management 
practices to demonstrate that dis-
investment in the property has not oc-
curred, that the long term needs of the 
project can be met and that the feasi-
bility of serving the targeted popu-
lation over an extended affordability 
period can be demonstrated; 

(iii) State whether the new invest-
ment is being made to maintain cur-
rent affordable units, create additional 
affordable units, or both; 

(iv) Specify the required period of af-
fordability, whether it is the minimum 
15 years or longer; 

(v) Specify whether the investment of 
HOME funds may be jurisdiction-wide 
or limited to a specific geographic 
area, such as a neighborhood identified 
in a neighborhood revitalization strat-
egy under 24 CFR 91.215(e)(2) or a Fed-
erally designated Empowerment Zone 
or Enterprise Community; and 

(vi) State that HOME funds cannot 
be used to refinance multifamily loans 
made or insured by any Federal pro-
gram, including CDBG. 

(c) Acquisition costs. Costs of acquir-
ing improved or unimproved real prop-
erty, including acquisition by home-
buyers. 

(d) Related soft costs. Other reasonable 
and necessary costs incurred by the 
owner or participating jurisdiction and 
associated with the financing, or devel-
opment (or both) of new construction, 
rehabilitation or acquisition of housing 
assisted with HOME funds. These costs 
include, but are not limited to: 

(1) Architectural, engineering or re-
lated professional services required to 
prepare plans, drawings, specifications, 
or work write-ups. 

(2) Costs to process and settle the fi-
nancing for a project, such as private 
lender origination fees, credit reports, 
fees for title evidence, fees for recorda-
tion and filing of legal documents, 
building permits, attorneys fees, pri-
vate appraisal fees and fees for an inde-
pendent cost estimate, builders or de-
velopers fees. 

(3) Costs of a project audit that the 
participating jurisdiction may require 
with respect to the development of the 
project. 

(4) Costs to provide information serv-
ices such as affirmative marketing and 
fair housing information to prospective 
homeowners and tenants as required by 
§ 92.351. 

(5) For new construction or rehabili-
tation, the cost of funding an initial 
operating deficit reserve, which is a re-
serve to meet any shortfall in project 
income during the period of project 
rent-up (not to exceed 18 months) and 
which may only be used to pay project 
operating expenses, scheduled pay-
ments to a replacement reserve, and 
debt service. Any HOME funds placed 
in an operating deficit reserve that re-
main unexpended after the period of 
project rent-up may be retained for 
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project reserves if permitted by the 
participating jurisdiction. 

(6) Staff and overhead costs directly 
related to carrying out the project, 
such as work specifications prepara-
tion, loan processing inspections, and 
other services related to assisting po-
tential owners, tenants, and home-
buyers, e.g., housing counseling, may 
be charged to project costs only if the 
project is funded and the individual be-
comes the owner or tenant of the 
HOME-assisted project. For multi-unit 
projects, such costs must be allocated 
among HOME-assisted units in a rea-
sonable manner and documented. 

(7) For both new construction and re-
habilitation, costs for the payment of 
impact fees that are charged for all 
projects within a jurisdiction. 

(8) Costs of environmental review and 
release of funds in accordance with 24 
CFR part 58 which are directly related 
to the project. 

(e) Community housing development or-
ganization costs. Eligible costs of 
project-specific assistance are set forth 
in § 92.301. 

(f) Relocation costs. The cost of reloca-
tion payments and other relocation as-
sistance to persons displaced by the 
project are eligible costs. 

(1) Relocation payments include re-
placement housing payments, pay-
ments for moving expenses, and pay-
ments for reasonable out-of-pocket 
costs incurred in the temporary reloca-
tion of persons. 

(2) Other relocation assistance means 
staff and overhead costs directly re-
lated to providing advisory and other 
relocation services to persons displaced 
by the project, including timely writ-
ten notices to occupants, referrals to 
comparable and suitable replacement 
property, property inspections, coun-
seling, and other assistance necessary 
to minimize hardship. 

(g) Costs relating to payment of loans. 
If the HOME funds are not used to di-
rectly pay a cost specified in this sec-
tion, but are used to pay off a construc-
tion loan, bridge financing loan, or 
guaranteed loan, the payment of prin-
cipal and interest for such loan is an 
eligible cost only if: 

(1) The loan was used for eligible 
costs specified in this section, and 

(2) The HOME assistance is part of 
the original financing for the project 
and the project meets the requirements 
of this part. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28928, May 28, 1997; 64 FR 50224, Sept. 15, 
1999] 

§ 92.207 Eligible administrative and 
planning costs. 

A participating jurisdiction may ex-
pend, for payment of reasonable admin-
istrative and planning costs of the 
HOME program and ADDI, an amount 
of HOME funds that is not more than 
ten percent of the sum of the Fiscal 
Year HOME basic formula allocation 
plus any funds received in accordance 
with § 92.102(b) to meet or exceed par-
ticipation threshold requirements that 
Fiscal Year. A state that transfers any 
HOME funds in accordance with 
§ 92.102(b) must exclude these funds in 
calculating the amount it may expend 
for administrative and planning costs. 
A participating jurisdiction may also 
expend, for payment of reasonable ad-
ministrative and planning costs of the 
HOME program and the ADDI de-
scribed in subpart M of this part, a sum 
up to ten percent of the program in-
come deposited into its local account 
or received and reported by its state re-
cipients or subrecipients during the 
program year. A participating jurisdic-
tion may expend such funds directly or 
may authorize its state recipients or 
subrecipients, if any, to expend all or a 
portion of such funds, provided total 
expenditures for planning and adminis-
trative costs do not exceed the max-
imum allowable amount. Reasonable 
administrative and planning costs in-
clude: 

(a) General management, oversight and 
coordination. Reasonable costs of over-
all program management, coordina-
tion, monitoring, and evaluation. Such 
costs include, but are not limited to, 
necessary expenditures for the fol-
lowing: 

(1) Salaries, wages, and related costs 
of the participating jurisdiction’s staff. 
In charging costs to this category the 
participating jurisdiction may either 
include the entire salary, wages, and 
related costs allocable to the program 
of each person whose primary respon-
sibilities with regard to the program 
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involves program administration as-
signments, or the prorated share of the 
salary, wages, and related costs of each 
person whose job includes any program 
administration assignments. The par-
ticipating jurisdiction may use only 
one of these methods. Program admin-
istration includes the following types 
of assignments: 

(i) Developing systems and schedules 
for ensuring compliance with program 
requirements; 

(ii) Developing interagency agree-
ments and agreements with entities re-
ceiving HOME funds; 

(iii) Monitoring HOME-assisted hous-
ing for progress and compliance with 
program requirements; 

(iv) Developing agreements and mon-
itoring housing not assisted with 
HOME funds that the participating ju-
risdiction designates as a matching 
contribution in accordance with 
§ 92.219(b) for compliance with applica-
ble program requirements; 

(v) Preparing reports and other docu-
ments related to the program for sub-
mission to HUD; 

(vi) Coordinating the resolution of 
audit and monitoring findings; 

(vii) Evaluating program results 
against stated objectives; and 

(viii) Managing or supervising per-
sons whose primary responsibilities 
with regard to the program include 
such assignments as those described in 
paragraphs (a)(1)(i) through (vii) of this 
section; 

(2) Travel costs incurred for official 
business in carrying out the program; 

(3) Administrative services performed 
under third party contracts or agree-
ments, including such services as gen-
eral legal services, accounting services, 
and audit services; 

(4) Other costs for goods and services 
required for administration of the pro-
gram, including such goods and serv-
ices as rental or purchase of equip-
ment, insurance, utilities, office sup-
plies, and rental and maintenance (but 
not purchase) of office space; and 

(5) Costs of administering tenant- 
based rental assistance programs. 

(b) Staff and overhead. Staff and over-
head costs directly related to carrying 
out the project, such as work specifica-
tions preparation, loan processing, in-
spections, and other services related to 

assisting potential owners, tenants, 
and homebuyers (e.g., housing coun-
seling); and staff and overhead costs di-
rectly related to providing advisory 
and other relocation services to per-
sons displaced by the project, including 
timely written notices to occupants, 
referrals to comparable and suitable 
replacement property, property inspec-
tions, counseling, and other assistance 
necessary to minimize hardship. These 
costs may be charged as administrative 
costs or as project costs under § 92.206 
(d)(6) and (f)(2), at the discretion of the 
participating jurisdiction. 

(c) Public information. The provision 
of information and other resources to 
residents and citizen organizations par-
ticipating in the planning, implemen-
tation, or assessment of projects being 
assisted with HOME funds. 

(d) Fair housing. Activities to affirm-
atively further fair housing in accord-
ance with the participating jurisdic-
tion’s certification under 24 CFR part 
91. 

(e) Indirect Costs. Indirect costs may 
be charged to the HOME program 
under a cost allocation plan prepared 
in accordance with OMB Circulars A–87 
or A–122 as applicable. 

(f) Preparation of the consolidated plan. 
Preparation of the consolidated plan 
required under 24 CFR part 91. Prepara-
tion includes the costs of public hear-
ings, consultations, and publication. 

(g) Other Federal requirements. Costs 
of complying with the Federal require-
ments in subpart H of this part. 
Project-specific environmental review 
costs may be charged as administrative 
costs or as project costs in accordance 
with § 92.206(d)(8), at the discretion of 
the participating jurisdiction. 

(h) Preserving affordable housing al-
ready assisted with HOME funds. Costs 
specified under § 92.254(a)(9) may be 
charged as an administrative cost or 
may be charged to the project as pro-
vided in § 92.254(a)(9). In addition, the 
foreclosure cost of a HOME-assisted 
rental housing project with a HOME 
loan in default is an eligible adminis-
trative cost. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002; 69 FR 16766, Mar. 30, 
2004; 72 FR 16685, Apr. 4, 2007] 
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§ 92.208 Eligible community housing 
development organization (CHDO) 
operating expense and capacity 
building costs. 

(a) Up to 5 percent of a participating 
jurisdiction’s fiscal year HOME alloca-
tion may be used for the operating ex-
penses of community housing develop-
ment organizations (CHDOs). These 
funds may not be used to pay operating 
expenses incurred by a CHDO acting as 
a subrecipient or contractor under the 
HOME Program. Operating expenses 
means reasonable and necessary costs 
for the operation of the community 
housing development organization. 
Such costs include salaries, wages, and 
other employee compensation and ben-
efits; employee education, training, 
and travel; rent; utilities; communica-
tion costs; taxes; insurance; equip-
ment; materials and supplies. The re-
quirements and limitations on the re-
ceipt of these funds by CHDOs are set 
forth in § 92.300 (e) and (f). 

(b) HOME funds may be used for ca-
pacity building costs under § 92.300(b). 

§ 92.209 Tenant-based rental assist-
ance: Eligible costs and require-
ments. 

(a) Eligible costs. Eligible costs are the 
rental assistance and security deposit 
payments made to provide tenant- 
based rental assistance for a family 
pursuant to this section. Administra-
tion of tenant-based rental assistance 
is eligible only under general manage-
ment oversight and coordination at 
§ 92.207(a). 

(b) General requirement. A partici-
pating jurisdiction may use HOME 
funds for tenant-based rental assist-
ance only if the participating jurisdic-
tion makes the certification about in-
clusion of this type of assistance in its 
consolidated plan in accordance with 24 
CFR 91.225(d)(1), 91.325(d)(1), or 
91.425(a)(2)(i), and specifies local mar-
ket conditions that lead to the choice 
of this option. 

(c) Tenant selection. The participating 
jurisdiction must select families in ac-
cordance with written tenant selection 
policies and criteria that are con-
sistent with the following: 

(1) Low-income families. Tenant-based 
rental assistance may only be provided 
to very low- and low-income families. 

The participating jurisdiction must de-
termine that the family is very low- or 
low-income before the assistance is 
provided. During the period of assist-
ance, the participating jurisdiction 
must annually determine that the fam-
ily continues to be low-income. 

(2) Preferences for Individuals with Spe-
cial Needs. (i) The participating juris-
diction may establish a preference for 
individuals with special needs. The par-
ticipating jurisdiction may offer, in 
conjunction with a tenant-based rental 
assistance program, particular types of 
non-mandatory services that may be 
most appropriate for persons with a 
special need or a particular disability. 
Generally, tenant-based rental assist-
ance and the related services should be 
made available to all persons with spe-
cial needs or disabilities who can ben-
efit from such services. 

(ii) The participating jurisdiction 
may also provide a preference for a spe-
cific category of individuals with dis-
abilities (e.g., persons with HIV/AIDS 
or chronic mental illness) if the spe-
cific category is identified in the par-
ticipating jurisdiction’s consolidated 
plan as having unmet need and the 
preference is needed to narrow the gap 
in benefits and services received by 
such persons. 

(iii) Preferences cannot be adminis-
tered in a manner that limits the op-
portunities of persons on any basis pro-
hibited by the laws listed under 24 CFR 
5.105(a). For example, a participating 
jurisdiction may not determine that 
persons given a preference under the 
program are therefore prohibited from 
applying for or participating in other 
programs or forms of assistance. 

(3) Existing tenants in the HOME-as-
sisted projects. A participating jurisdic-
tion may select low-income families 
currently residing in housing units 
that are designated for rehabilitation 
or acquisition under the participating 
jurisdiction’s HOME program. Partici-
pating jurisdictions using HOME funds 
for tenant-based rental assistance pro-
grams may establish local preferences 
for the provision of this assistance. 
Families so selected may use the ten-
ant-based assistance in the rehabili-
tated or acquired housing unit or in 
other qualified housing. 
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(d) Portability of assistance. A partici-
pating jurisdiction may require the 
family to use the tenant-based assist-
ance within the participating jurisdic-
tion’s boundaries or may permit the 
family to use the assistance outside its 
boundaries. 

(e) Term of rental assistance contract. 
The term of the rental assistance con-
tract providing assistance with HOME 
funds may not exceed 24 months, but 
may be renewed, subject to the avail-
ability of HOME funds. The term of the 
rental assistance contract must begin 
on the first day of the term of the 
lease. For a rental assistance contract 
between a participating jurisdiction 
and an owner, the term of the contract 
must terminate on termination of the 
lease. For a rental assistance contract 
between a participating jurisdiction 
and a family, the term of the contract 
need not end on termination of the 
lease, but no payments may be made 
after termination of the lease until a 
family enters into a new lease. 

(f) Rent reasonableness. The partici-
pating jurisdiction must disapprove a 
lease if the rent is not reasonable, 
based on rents that are charged for 
comparable unassisted rental units. 

(g) Tenant protections. The lease must 
comply with the requirements in 
§ 92.253 (a) and (b). 

(h) Maximum subsidy. (1) The amount 
of the monthly assistance that a par-
ticipating jurisdiction may pay to, or 
on behalf of, a family may not exceed 
the difference between a rent standard 
for the unit size established by the par-
ticipating jurisdiction and 30 percent of 
the family’s monthly adjusted income. 

(2) The participating jurisdiction 
must establish a minimum tenant con-
tribution to rent. 

(3) The participating jurisdiction’s 
rent standard for a unit size must be 
based on: 

(i) Local market conditions; or 
(ii) For each unit size, may not be 

less than 80 percent of the published 
Section 8 Existing Housing fair market 
rent (in effect when the payment 
standard amount is adopted) nor more 
than the fair market rent or HUD-ap-
proved community-wide exception rent 
(in effect when the participating juris-
diction adopts its rent standard 
amount). (Community-wide exception 

rents are maximum gross rents ap-
proved by HUD for the Rental Certifi-
cate Program under 24 CFR 882.106(a)(3) 
for a designated municipality, county, 
or similar locality, which apply to the 
whole PHA jurisdiction.) A partici-
pating jurisdiction may approve on a 
unit-by-unit basis a subsidy based on a 
rent standard that exceeds the applica-
ble fair market rent by up to 10 percent 
for 20 percent of units assisted. 

(i) Housing quality standards. Housing 
occupied by a family receiving tenant- 
based assistance under this section 
must meet the requirements set forth 
in 24 CFR 982.401. The participating ju-
risdiction must inspect the housing ini-
tially and re-inspect it annually. 

(j) Security deposits. (1) A partici-
pating jurisdiction may use HOME 
funds provided for tenant-based rental 
assistance to provide loans or grants to 
very low- and low-income families for 
security deposits for rental of dwelling 
units whether or not the participating 
jurisdiction provides any other tenant- 
based rental assistance under this sec-
tion. 

(2) The relevant State or local defini-
tion of ‘‘security deposit’’ in the juris-
diction where the unit is located is ap-
plicable for the purposes of this part, 
except that the amount of HOME funds 
that may be provided for a security de-
posit may not exceed the equivalent of 
two month’s rent for the unit. 

(3) Only the prospective tenant may 
apply for HOME security deposit as-
sistance, although the participating ju-
risdiction may pay the funds directly 
to the tenant or to the landlord. 

(4) HOME funds for security deposits 
may be provided as a grant or as a 
loan. If they are provided as a loan, the 
loan repayments are program income 
to be used in accordance with § 92.503. 

(5) Paragraphs (b), (c), (d), (f), (g), and 
(i) of this section are applicable to 
HOME security deposit assistance, ex-
cept that income determinations pur-
suant to paragraph (c)(1) of this section 
and Housing Quality Standard inspec-
tions pursuant to paragraph (i) of this 
section are required only at the time 
the security deposit assistance is pro-
vided. 
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(k) Program operation. A tenant-based 
rental assistance program must be op-
erated consistent with the require-
ments of this section. The partici-
pating jurisdiction may operate the 
program itself, or may contract with a 
PHA or other entity with the capacity 
to operate a rental assistance program. 
The tenant-based rental assistance 
may be provided through an assistance 
contract to an owner that leases a unit 
to an assisted family or directly to the 
family. In either case, the partici-
pating jurisdiction (or entity operating 
the program) must approve the lease. 

(l) Use of Section 8 assistance. In any 
case where assistance under section 8 
of the 1937 Act becomes available to a 
participating jurisdiction, recipients of 
tenant-based rental assistance under 
this part will qualify for tenant selec-
tion preferences to the same extent as 
when they received the tenant-based 
rental assistance under this part. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28928, May 28, 1997; 67 FR 61756, Oct. 1, 
2002] 

§ 92.212 Pre-award costs. 
(a) General. Before the effective date 

of the HOME Investment Partnership 
Agreement, the participating jurisdic-
tion may incur costs which may be 
charged to the HOME allocation after 
the award of the HOME allocation, pro-
vided the costs are in compliance with 
the requirements of this part (includ-
ing environmental review require-
ments) and with the statutory and reg-
ulatory requirements in effect at the 
time the costs are charged to the 
HOME allocation. 

(b) Administrative and planning costs. 
Eligible administrative and planning 
costs may be incurred as of the begin-
ning of the participating jurisdiction’s 
consolidated program year (see 24 CFR 
91.10) or the date the consolidated plan 
describing the HOME allocation to 
which the costs will be charged is re-
ceived by HUD, whichever is later. 

(c) Project costs. Eligible project costs 
may be incurred during the current 
program year in an amount not to ex-
ceed 25% of the current HOME alloca-
tion amount, to be charged to the fol-
lowing year’s HOME allocation. Before 
incurring the pre-award costs, the par-
ticipating jurisdiction must comply 

with its citizen participation plan re-
quirements addressing 24 CFR 
91.105(b)(2), (4), (5) and (g) (local gov-
ernments) or 24 CFR 91.115(b)(2), (4), (5) 
and (f) (States). In lieu of a full action 
plan, the participating jurisdiction 
may develop a mini-action plan which 
describes the proposed pre-award 
projects and costs in accordance with 
24 CFR 91.220(c) and includes, if appli-
cable, 24 CFR 91.220(g)(2) (local govern-
ments) or 24 CFR 91.320(c) and, if appli-
cable, 24 CFR 91.320(g)(2) (States). The 
mini-action plan must state that 
HOME funding for the project(s) is sub-
ject to the future availability of HOME 
funds. The subsequent action plan (i.e., 
action plan for the HOME allocation to 
which the costs will be charged) must 
also include the use of HOME funds 
contained in the mini-action plan. 

(d) Subrecipient or State recipient costs. 
The participating jurisdiction may au-
thorize its subrecipient or State recipi-
ent to incur pre-award costs in accord-
ance with the requirements of this sec-
tion. The authorization must be in 
writing. 

(e) Other pre-agreement costs. Pre- 
agreement costs in excess of the 
amount set forth in paragraph (c) of 
this section must be approved, in writ-
ing, by the HUD Field Office before the 
costs are incurred. 

§ 92.213 [Reserved] 

§ 92.214 Prohibited activities. 

(a) HOME funds may not be used to: 
(1) Provide project reserve accounts, 

except as provided in § 92.206(d)(5), or 
operating subsidies; 

(2) Provide tenant-based rental as-
sistance for the special purposes of the 
existing section 8 program, in accord-
ance with section 212(d) of the Act; 

(3) Provide non-federal matching con-
tributions required under any other 
Federal program; 

(4) Provide assistance authorized 
under section 9 of the 1937 Act (Public 
Housing Capital and Operating Funds); 

(5) Provide assistance to eligible low- 
income housing under 24 CFR part 248 
(Prepayment of Low Income Housing 
Mortgages), except that assistance may 
be provided to priority purchasers as 
defined in 24 CFR 248.101; 
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(6) Provide assistance (other than 
tenant-based rental assistance, assist-
ance to a homebuyer to acquire hous-
ing previously assisted with HOME 
funds, or assistance to preserve afford-
ability of homeownership housing in 
accordance with § 92.254(a)(9)) to a 
project previously assisted with HOME 
funds during the period of affordability 
established by the particular jurisdic-
tion in the written agreement under 
§ 92.504. However, additional HOME 
funds may be committed to a project 
for up to one year after project comple-
tion (see § 92.502), but the amount of 
HOME funds in the project may not ex-
ceed the maximum per-unit subsidy 
amount established under § 92.250. 

(7) Pay for the acquisition of prop-
erty owned by the participating juris-
diction, except for property acquired 
by the participating jurisdiction with 
HOME funds, or property acquired in 
anticipation of carrying out a HOME 
project; or 

(8) Pay delinquent taxes, fees or 
charges on properties to be assisted 
with HOME funds. 

(9) Pay for any cost that is not eligi-
ble under §§ 92.206 through 92.209. 

(b) Participating jurisdictions may 
not charge monitoring, servicing and 
origination fees in HOME-assisted 
projects. However, participating juris-
dictions may charge nominal applica-
tion fees (although these fees are not 
an eligible HOME cost) to project own-
ers to discourage frivolous applica-
tions. Such fees are applicable credits 
under OMB Circular A–87. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28929, May 28, 1997; 67 FR 61756, Oct. 1, 
2002; 72 FR 16685, Apr. 4, 2007] 

§ 92.215 Limitation on jurisdictions 
under court order. 

Limitations on the use of HOME 
funds in connection with litigation in-
volving discrimination or fair housing 
are set forth in section 224 of the Act. 

INCOME TARGETING 

§ 92.216 Income targeting: Tenant- 
based rental assistance and rental 
units. 

Each participating jurisdiction must 
invest HOME funds made available dur-
ing a fiscal year so that, with respect 

to tenant-based rental assistance and 
rental units: 

(a) Not less than 90 percent of: 
(1) The families receiving such rental 

assistance are families whose annual 
incomes do not exceed 60 percent of the 
median family income for the area, as 
determined and made available by HUD 
with adjustments for smaller and larg-
er families (except that HUD may es-
tablish income ceilings higher or lower 
than 60 percent of the median for the 
area on the basis of HUD’s findings 
that such variations are necessary be-
cause of prevailing levels of construc-
tion cost or fair market rent, or unusu-
ally high or low family income) at the 
time of occupancy or at the time funds 
are invested, whichever is later; or 

(2) The dwelling units assisted with 
such funds are occupied by families 
having such incomes; and 

(b) The remainder of: 
(1) The families receiving such rental 

assistance are households that qualify 
as low-income families (other than 
families described in paragraph (a)(1) of 
this section) at the time of occupancy 
or at the time funds are invested, 
whichever is later; or 

(2) The dwelling units assisted with 
such funds are occupied by such house-
holds. 

§ 92.217 Income targeting: Homeown-
ership. 

Each participating jurisdiction must 
invest HOME funds made available dur-
ing a fiscal year so that with respect to 
homeownership assistance, 100 percent 
of these funds are invested in dwelling 
units that are occupied by households 
that qualify as low-income families. 

[67 FR 61756, Oct. 1, 2002] 

MATCHING CONTRIBUTION REQUIREMENT 

§ 92.218 Amount of matching contribu-
tion. 

(a) General. Each participating juris-
diction must make contributions to 
housing that qualifies as affordable 
housing under the HOME program, 
throughout a fiscal year. The contribu-
tions must total not less than 25 per-
cent of the funds drawn from the juris-
diction’s HOME Investment Trust 
Fund Treasury account in that fiscal 
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year, excluding funds drawn for pur-
poses identified in paragraph (c) of this 
section. 

(b) Shortfall amount from State or local 
resources. Amounts made available 
under § 92.102(b)(2) from the resources 
of a State (other than a transfer of the 
State’s formula allocation), the local 
participating jurisdiction, or both, to 
enable the local participating jurisdic-
tion to meet the participation thresh-
old amount are not required to be 
matched and do not constitute match-
ing contributions. 

(c) HOME funds not required to be 
matched. HOME funds used for adminis-
trative and planning costs (pursuant to 
§ 92.207); community housing develop-
ment organization operating expenses 
(pursuant to § 92.208); capacity building 
(pursuant to § 92.300(b)) of community 
housing development organizations; 
and project specific assistance to com-
munity housing development organiza-
tions (pursuant to § 92.301) when the 
participating jurisdiction waives re-
payment under the provisions of 
§ 92.301(a)(3) or § 92.301(b)(3) are not re-
quired to be matched. 

(d) Match contribution for other pro-
grams. Contributions that have been or 
will be counted as satisfying a match-
ing requirement of another Federal 
grant or award may not count as satis-
fying the matching contribution re-
quirement for the HOME program. 

§ 92.219 Recognition of matching con-
tribution. 

(a) Match contribution to HOME-as-
sisted housing. A contribution is recog-
nized as a matching contribution if it 
is made with respect to: 

(1) A tenant who is assisted with 
HOME funds; 

(2) A HOME-assisted unit; 
(3) The portion of a project that is 

not HOME-assisted provided that at 
least 50 percent of the housing units in 
the project are HOME-assisted. If the 
match contribution to the portion of 
the project that is not HOME-assisted 
meets the affordable housing require-
ments of § 92.219(b)(2), the percentage 
requirement for HOME-assisted units 
does not apply; or 

(4) The commercial space in a mixed- 
use project in which at least 51 percent 
of the floor space is residential pro-

vided that at least 50 percent of the 
dwelling units are HOME-assisted. 

(b) Match contribution to affordable 
housing that is not HOME-assisted. The 
following requirements apply for rec-
ognition of matching contributions 
made to affordable housing that is not 
HOME-assisted: 

(1) For tenant-based rental assistance 
that is not HOME-assisted: 

(i) The contribution must be made 
with respect to a tenant who is assisted 
with tenant-based rental assistance 
that meets the requirements of § 92.203 
(Income determinations) and para-
graphs (a), (c), (f), and (i) of § 92.209 
(Tenant-based rental assistance); and 

(ii) The participating jurisdiction 
must demonstrate in writing that such 
assistance meets the provisions of 
§§ 92.203 and 92.209 (except § 92.209(e)). 

(2) For affordable housing that is not 
HOME-assisted: 

(i) The contribution must be made 
with respect to housing that qualifies 
as affordable housing under § 92.252 or 
§ 92.254. 

(ii) The participating jurisdiction or 
its instrumentality must execute, with 
the owner of the housing (or, if the par-
ticipating jurisdiction is the owner, 
with the manager or developer), a writ-
ten agreement that imposes and enu-
merates all of the affordability require-
ments from § 92.252 and § 92.253(a) and 
(b) (Tenant protections), or § 92.254, 
whichever are applicable; the property 
standards requirements of § 92.251; and 
income determinations made in accord-
ance with § 92.203. This written agree-
ment must be executed before any 
match contributions may be made. 

(iii) A participating jurisdiction 
must establish a procedure to monitor 
HOME match-eligible housing to en-
sure continued compliance with the re-
quirements of §§ 92.203 (Income deter-
minations), 92.252 (Qualification as af-
fordable housing: Rental housing), 
92.253(a) and (b) (Tenant protections) 
and 92.254 (Qualification as affordable 
housing: Homeownership). No other 
HOME requirements apply. 

(iv) The match may be in any eligible 
form of match except those in 
§ 92.220(a)(2) (forbearance of fees), (a)(4) 
(on-site and off-site infrastructure), 
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(a)(10) (direct cost of supportive serv-
ices) and (a)(11) (direct costs of home-
buyer counseling services). 

(v) Match contributions to mixed-use 
or mixed-income projects that contain 
affordable housing units will be recog-
nized only if the contribution is made 
to the project’s affordable housing 
units. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28929, May 28, 1997] 

§ 92.220 Form of matching contribu-
tion. 

(a) Eligible forms. Matching contribu-
tions must be made from nonfederal re-
sources and may be in the form of one 
or more of the following: 

(1) Cash contributions from nonfederal 
sources. To be recognized as a cash con-
tribution, funds must be contributed 
permanently to the HOME program (or 
to affordable housing not assisted with 
HOME funds), regardless of the form of 
investment provided to the project. 
Therefore, to receive match credit for 
the full amount of a loan to a HOME 
project, all repayment, interest, or 
other return on investment of the con-
tribution must be deposited in the 
local account of the participating ju-
risdiction’s HOME Investment Trust 
Fund to be used for eligible HOME ac-
tivities in accordance with the require-
ments of this part. A cash contribution 
to affordable housing that is not as-
sisted with HOME funds must be con-
tributed permanently to the project. 
Repayments of matching contributions 
in affordable housing projects, as de-
fined in § 92.219(b), that are not HOME- 
assisted, must be made to the local ac-
count of the participating jurisdic-
tion’s HOME Investment Trust Fund to 
get match credit for the full loan 
amount. 

(i) A cash contribution may be made 
by the participating jurisdiction, non- 
Federal public entities, private enti-
ties, or individuals, except as prohib-
ited under paragraph (b)(4) of this sec-
tion. A cash contribution made to a 
nonprofit organization for use in a 
HOME project may be counted as a 
matching contribution. 

(ii) A cash contribution may be made 
from program income (as defined by 24 
CFR 85.25(b)) from a Federal grant 
earned after the end of the award pe-

riod if no Federal requirements govern 
the disposition of the program income. 
Included in this category are repay-
ments from closed out grants under the 
Urban Development Action Grant Pro-
gram (24 CFR part 570, subpart G) and 
the Housing Development Grant Pro-
gram (24 CFR part 850), and from the 
Rental Rehabilitation Grant Program 
(24 CFR part 511) after all fiscal year 
Rental Rehabilitation grants have been 
closed out. 

(iii) The grant equivalent of a below- 
market interest rate loan to the 
project that is not repayable to the 
participating jurisdiction’s HOME In-
vestment Trust Fund may be counted 
as a cash contribution, as follows: 

(A) If the loan is made from funds 
borrowed by a jurisdiction or public 
agency or corporation the contribution 
is the present discounted cash value of 
the difference between the payments to 
be made on the borrowed funds and 
payments to be received from the loan 
to the project based on a discount rate 
equal to the interest rate on the bor-
rowed funds. 

(B) If the loan is made from funds 
other than funds borrowed by a juris-
diction or public agency or corpora-
tion, the contribution is the present 
discounted cash value of the yield fore-
gone. In determining the yield fore-
gone, the participating jurisdiction 
must use as a measure of a market rate 
yield one of the following, as appro-
priate: 

(1) With respect to one- to four-unit 
housing financed with a fixed interest 
rate mortgage, a rate equal to the 10- 
year Treasury note rate plus 200 basis 
points; 

(2) With respect to one- to four-unit 
housing financed with an adjustable in-
terest rate mortgage, a rate equal to 
the one-year Treasury bill rate plus 250 
basis points; 

(3) With respect to a multifamily 
project, a rate equal to the 10-year 
Treasury note rate plus 300 basis 
points; or 

(4) With respect to housing receiving 
financing for rehabilitation, a rate 
equal to the 10-year Treasury note rate 
plus 400 basis points. 

(iv) Proceeds of bonds that are not 
repaid with revenue from an affordable 
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housing project (e.g., general obliga-
tion bonds) and that are loaned to a 
HOME-assisted or other qualified af-
fordable housing project constitute a 
cash contribution under this para-
graph. 

(v) A cash contribution may be 
counted as a matching contribution 
only if it is used for costs eligible 
under §§ 92.206 or 92.209, or for the fol-
lowing (which are not HOME eligible 
costs): the cost of removing and relo-
cating an ECHO housing unit during 
the period of affordability in accord-
ance with § 92.258(d)(3)(ii), payments to 
a project reserve account beyond pay-
ments permitted by § 92.206(d)(5), oper-
ating subsidies, or costs relating to the 
portion of a mixed-income or mixed- 
use HOME-assisted project not related 
to the affordable housing units. 

(2) Forbearance of fees—(i) State and 
local taxes, charges or fees. The value 
(based on customary and reasonable 
means for establishing value) of State 
or local taxes, fees, or other charges 
that are normally and customarily im-
posed or charged by a State or local 
government on all transactions or 
projects in the conduct of its oper-
ations, which are waived, foregone, or 
deferred (including State low-income 
housing tax credits) in a manner that 
achieves affordability of HOME-as-
sisted projects, may be counted as 
match. The amount of any real estate 
taxes may be based on post-improve-
ment property value. For taxes, fees, or 
charges that are forgiven for future 
years, the value is the present dis-
counted cash value, based on a rate 
equal to the rate for the Treasury secu-
rity with a maturity closest to the 
number of years for which the taxes, 
fees, or charges are waived, foregone, 
or deferred. 

(ii) Other charges or fees. The value of 
fees or charges associated with the 
transfer or development of real estate 
that are normally and customarily im-
posed or charged by public or private 
entities, which are waived or foregone, 
in whole or in part, in a manner that 
achieves affordability of HOME-as-
sisted projects, may be counted as 
match. Fees and charges under this 
paragraph do not include fees or 
charges for legal or other professional 
services; professional services which 

are donated, in whole or in part, are an 
eligible matching contribution in ac-
cordance with paragraph (a)(7) of this 
section. 

(iii) Fees or charges that are associ-
ated with the HOME Program only 
(rather than normally and customarily 
imposed or charged on all transactions 
or projects) are not eligible forms of 
matching contributions. 

(3) Donated Real Property. The value, 
before the HOME assistance is provided 
and minus any debt burden, lien, or 
other encumbrance, of donated land or 
other real property may be counted as 
match. The donation may be made by 
the participating jurisdiction, non-Fed-
eral public entities, private entities, or 
individuals, except as prohibited under 
paragraph (b)(4) of this section. 

(i) Donated property not acquired 
with Federal resources is a contribu-
tion in the amount of 100% of the 
value. 

(ii) Donated property acquired with 
Federal assistance may provide a par-
tial contribution as follows. The prop-
erty must be acquired with Federal as-
sistance specifically for a HOME 
project (or for affordable housing that 
will be counted as match pursuant to 
§ 92.219(b)(2)). The property must be ac-
quired with the Federal assistance at 
demonstrably below the appraised 
value and must be acknowledged by the 
seller as a donation to affordable hous-
ing at the time of the acquisition with 
the Federal assistance. The amount of 
the contribution is the difference be-
tween the acquisition price and the ap-
praised value at the time of acquisition 
with the Federal assistance. If the 
property is acquired with the Federal 
assistance by someone other than the 
HOME project (or affordable housing) 
owner, to continue to qualify as a con-
tribution, the property must be given 
to the HOME project (or affordable 
housing) owner at a price that does not 
exceed the amount of the Federal as-
sistance used to acquire the property. 

(iii) Property must be appraised in 
conformance with established and gen-
erally recognized appraisal practice 
and procedures in common use by pro-
fessional appraisers. Opinions of value 
must be based on the best available 
data properly analyzed and interpreted. 
The appraisal of land and structures 
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must be performed by an independent, 
certified appraiser. 

(4) The cost, not paid with Federal 
resources, of on-site and off-site infra-
structure that the participating juris-
diction documents are directly re-
quired for HOME-assisted projects. The 
infrastructure must have been com-
pleted no earlier than 12 months before 
HOME funds are committed to the 
project. 

(5) Proceeds from multifamily and 
single family affordable housing 
project bond financing validly issued 
by a State or local government, or an 
agency or instrumentality of a State or 
local government or a political subdivi-
sion of a State and repayable with rev-
enues from the affordable housing 
project financed as follows: 

(i) Fifty percent of the loan amount 
made from bond proceeds to a multi-
family affordable housing project 
owner may qualify as match. 

(ii) Twenty-five percent of the loan 
amount from bond proceeds made to a 
single-family affordable housing 
project owner may qualify as match. 

(iii) Loans made from bond proceeds 
may not constitute more than 25 per-
cent of a participating jurisdiction’s 
total annual match contribution. 

(6) The reasonable value of donated 
site-preparation and construction ma-
terials, not acquired with Federal re-
sources. The value of site-preparation 
and construction materials is to be de-
termined in accordance with the par-
ticipating jurisdiction’s cost estimate 
procedures. 

(7) The reasonable rental value of the 
donated use of site preparation or con-
struction equipment. 

(8) The value of donated or voluntary 
labor or professional services (see 
§ 92.354(b)) in connection with the pro-
vision of affordable housing. A single 
rate established by HUD shall be appli-
cable for determining the value of un-
skilled labor. The value of skilled labor 
or professional services shall be deter-
mined by the rate that the individual 
or entity performing the labor or serv-
ice normally charges. 

(9) The value of sweat equity (see 
§ 92.354(c)) provided to a homeownership 
project, under an established compo-
nent of a participating jurisdiction’s 
program, up until the time of project 

completion (i.e., submission of a 
project completion form). Such labor 
shall be valued at the rate established 
for unskilled labor at paragraph (a)(8) 
of this section. 

(10) The direct cost of supportive 
services provided to families residing 
in HOME-assisted units during the pe-
riod of affordability or receiving HOME 
tenant-based rental assistance during 
the term of the tenant-based rental as-
sistance contract. The supportive serv-
ices must be necessary to facilitate 
independent living or be required as 
part of a self-sufficiency program. Ex-
amples of supportive services include: 
case management, mental health serv-
ices, assistance with the tasks of daily 
living, substance abuse treatment and 
counseling, day care, and job training 
and counseling. 

(11) The direct cost of homebuyer 
counseling services provided to fami-
lies that acquire properties with HOME 
funds under the provisions of § 92.254(a), 
including ongoing counseling services 
provided during the period of afford-
ability. These services may be provided 
as part of a homebuyer counseling pro-
gram that is not specific to the HOME 
Program, but only the cost of services 
to families that complete purchases 
with HOME assistance may be counted 
as match. 

(b) Ineligible forms. The following are 
examples that do not meet the require-
ments of paragraph (a) of this section 
and do not count toward meeting a par-
ticipating jurisdiction’s matching con-
tribution requirement: 

(1) Contributions made with or de-
rived from Federal resources or funds, 
regardless of when the Federal re-
sources or funds were received or ex-
pended. CDBG funds (defined in 24 CFR 
570.3) are Federal funds for this pur-
pose; 

(2) The interest rate subsidy attrib-
utable to the Federal tax-exemption on 
financing or the value attributable to 
Federal tax credits; 

(3) Owner equity or investment in a 
project; and 

(4) Cash or other forms of contribu-
tions from applicants for or recipients 
of HOME assistance or contracts, or in-
vestors who own, are working on, or 
are proposing to apply for assistance 
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for a HOME-assisted project. The pro-
hibition in this paragraph (b)(4) does 
not apply to contractors (who do not 
own any HOME project) contributing 
professional services in accordance 
with paragraph (a)(8) of this section or 
to persons contributing sweat equity in 
accordance with paragraph (a)(9) of 
this section. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28929, May 28, 1997; 62 FR 44840, Aug. 22, 
1997] 

§ 92.221 Match credit. 
(a) When credit is given. Contributions 

are credited on a fiscal year basis at 
the time the contribution is made, as 
follows: 

(1) A cash contribution is credited 
when the funds are expended. 

(2) The grant equivalent of a below- 
market interest rate loan is credited at 
the time of the loan closing. 

(3) The value of state or local taxes, 
fees, or other charges that are nor-
mally and customarily imposed but are 
waived, foregone, or deferred is cred-
ited at the time the state or local gov-
ernment or other public or private en-
tity officially waives, forgoes, or defers 
the taxes, fees, or other charges and 
notifies the project owner. 

(4) The value of donated land or other 
real property is credited at the time 
ownership of the property is trans-
ferred to the HOME project (or afford-
able housing) owner. 

(5) The cost of investment in infra-
structure directly required for HOME- 
assisted projects is credited at the time 
funds are expended for the infrastruc-
ture or at the time the HOME funds are 
committed to the project if the infra-
structure was completed before the 
commitment of HOME funds. 

(6) The value of donated material is 
credited as match at the time it is used 
for affordable housing. 

(7) The value of the donate use of site 
preparation or construction equipment 
is credited as match at the time the 
equipment is used for affordable hous-
ing. 

(8) The value of donated or voluntary 
labor or professional services is cred-
ited at the time the work is performed. 

(9) A loan made from bond proceeds 
under § 92.220(a)(5) is credited at the 
time of the loan closing. 

(10) The direct cost of social services 
provided to residents of HOME-assisted 
units is credited at the time that the 
social services are provided during the 
period of affordability. 

(11) The direct cost of homebuyer 
counseling services provided to fami-
lies that purchase HOME-assisted units 
is credited at the time that the home-
buyer purchases the unit or for post- 
purchase counseling services, at the 
time the counseling services are pro-
vided. 

(b) Excess match. Contributions made 
in a fiscal year that exceed the partici-
pating jurisdiction’s match liability 
for the fiscal year in which they were 
made may be carried over and applied 
to future fiscal years’ match liability. 
Loans made from bond proceeds in ex-
cess of 25 percent of a participating ju-
risdiction’s total annual match con-
tribution may be carried over to subse-
quent fiscal years as excess match, sub-
ject to the annual 25 percent limita-
tion. 

(c) Credit for match contributions 
shall be assigned as follows: 

(1) For HOME-assisted projects in-
volving more than one participating ju-
risdiction, the participating jurisdic-
tion that makes the match contribu-
tion may decide to retain the match 
credit or permit the other partici-
pating jurisdiction to claim the credit. 

(2) For HOME match contributions to 
affordable housing that is not HOME- 
assisted (match pursuant to § 92.219(b)) 
involving more than one participating 
jurisdiction, the participating jurisdic-
tion that makes the match contribu-
tion receives the match credit. 

(3) A State that provides non-Federal 
funds to a local participating jurisdic-
tion to be used for a contribution to af-
fordable housing, whether or not 
HOME-assisted, may take the match 
credit for itself or may permit the 
local participating jurisdiction to re-
ceive the match credit. 

§ 92.222 Reduction of matching con-
tribution requirement. 

(a) Reduction for fiscal distress. HUD 
will determine match reductions annu-
ally. 
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(1) Distress criteria for local government 
participating jurisdictions. If a local gov-
ernment participating jurisdiction sat-
isfies both of the distress factors in 
paragraphs (a)(1)(i) and (ii) of this sec-
tion, it is in severe fiscal distress and 
its match requirement will be reduced 
by 100% for the period specified in 
paragraph (a)(3) of this section. If a 
local government participating juris-
diction satisfies either distress factor 
in paragraphs (a)(1)(i) or (ii) of this sec-
tion, it is in fiscal distress and its 
match requirement will be reduced by 
50 percent, for the period specified in 
paragraph (a)(4) of this section. 

(i) Poverty rate. The average poverty 
rate in the participating jurisdiction 
was equal to or greater than 125 per-
cent of the average national poverty 
rate during the calendar year for which 
the most recent data are available, as 
determined according to information of 
the Bureau of the Census. 

(ii) Per capita income. The average per 
capita income in the participating ju-
risdiction was less than 75 percent of 
the average national per capita in-
come, during the calendar year for 
which the most recent data are avail-
able, as determined according to infor-
mation from the Bureau of the Census. 

(2) Distress criteria for participating ju-
risdictions that are States. If a State sat-
isfies at least 2 of the 3 distress factors 
in paragraphs (a)(2)(i) through (iii) of 
this section, it is in severe fiscal dis-
tress and its match requirement will be 
reduced by 100% for the period specified 
in paragraph (a)(3) of this section. If a 
State satisfies any 1 of the 3 distress 
factors in paragraphs (a)(2)(i) through 
(iii) of this section, it is in fiscal dis-
tress and its match requirement will be 
reduced by 50 percent, for the period 
specified in paragraph (a)(4) of this sec-
tion. 

(i) Poverty rate. The average poverty 
rate in the State was equal to or great-
er than 125 percent of the average na-
tional poverty rate during the calendar 
year for which the most recent data 
are available, as determined according 
to information from the Bureau of the 
Census. 

(ii) Per capita income. The average per 
capita income in the State was less 
than 75 percent of the average national 
per capita income, during the calendar 

year for which the most recent data 
are available, as determined according 
to information from the Bureau of the 
Census. 

(iii) Personal income growth. The aver-
age personal income growth rate in the 
State over the most recent four quar-
ters for which the data are available 
was less than 75 percent of the average 
national personal income growth rate 
during that period, as determined ac-
cording to information from the Bu-
reau of Economic Analysis. 

(3) Period of match reduction for severe 
fiscal distress. A 100% match reduction 
is effective for the fiscal year in which 
the severe fiscal distress determination 
is made and for the following fiscal 
year. 

(4) Period of match reduction for fiscal 
distress. A 50% match reduction is effec-
tive for the fiscal year in which the fis-
cal distress determination is made and 
for the following fiscal year, except 
that if a severe fiscal distress deter-
mination is published in that following 
fiscal year, the participating jurisdic-
tion starts a new two-year match re-
duction period in accordance with the 
provisions of paragraph (a)(3) of this 
section. 

(b) Reduction of match for participating 
jurisdictions in disaster areas. If a par-
ticipating jurisdiction is located in an 
area in which a declaration of major 
disaster pursuant to the Robert T. 
Stafford Disaster Relief and Emer-
gency Assistance Act is made, it may 
request a reduction of its matching re-
quirement. For a local participating 
jurisdiction, the HUD Field office may 
reduce the matching requirement spec-
ified in § 92.218 by up to 100 percent for 
the fiscal year in which the declaration 
of major disaster is made and the fol-
lowing fiscal year. For a State partici-
pating jurisdiction, the HUD Field of-
fice may reduce the matching require-
ment specified in § 92.218, by up to 100 
percent for the fiscal year in which the 
declaration of major disaster is made 
and the following fiscal year with re-
spect to any HOME funds expended in 
an area to which the declaration of a 
major disaster applies. At its discre-
tion and upon request of the partici-
pating jurisdiction, the HUD Field Of-
fice may extend the reduction for an 
additional year. 
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Subpart F—Project Requirements 
§ 92.250 Maximum per-unit subsidy 

amount and subsidy layering. 
(a) Maximum per-unit subsidy amount. 

The total amount of HOME funds and 
ADDI funds that a participating juris-
diction may invest on a per-unit basis 
in affordable housing may not exceed 
the per-unit dollar limitations estab-
lished under section 221(d)(3)(ii) of the 
National Housing Act (12 U.S.C. 
17151(d)(3)(ii)) for elevator-type 
projects that apply to the area in 
which the housing is located. These 
limits are available from the Multi-
family Division in the HUD Field Of-
fice. If the participating jurisdiction’s 
per-unit subsidy amount has already 
been increased to 210% as permitted 
under section 221(d)(3)(ii) of the Na-
tional Housing Act, upon request of the 
Field Office, HUD will allow the per- 
unit subsidy amount to be increased on 
a program-wide basis to an amount, up 
to 240% of the original per unit limits. 

(b) Subsidy layering. Before commit-
ting funds to a project, the partici-
pating jurisdiction must evaluate the 
project in accordance with guidelines 
that it has adopted for this purpose and 
will not invest any more HOME funds, 
in combination with other govern-
mental assistance, than is necessary to 
provide affordable housing. 

[61 FR 48750, Sept. 16, 1997, as amended at 62 
FR 28929, May 28, 1997; 69 FR 16766, Mar. 30, 
2004] 

§ 92.251 Property standards. 
(a) (1) Housing that is constructed or 

rehabilitated with HOME funds must 
meet all applicable local codes, reha-
bilitation standards, ordinances, and 
zoning ordinances at the time of 
project completion, except as provided 
in paragraph (b) of this section. The 
participating jurisdiction must have 
written standards for rehabilitation 
that ensure that HOME-assisted hous-
ing is decent, safe, and sanitary. In the 
absence of a local code for new con-
struction or rehabilitation, HOME-as-
sisted new construction or rehabilita-
tion must meet, as applicable, one of 
three model codes: Uniform Building 
Code (ICBO), National Building Code 
(BOCA), Standard (Southern) Building 
Code (SBCCI); or the Council of Amer-

ican Building Officials (CABO) one or 
two family code; or the Minimum Prop-
erty Standards (MPS) in 24 CFR 200.925 
or 200.926. To avoid duplicative inspec-
tions when FHA financing is involved 
in a HOME-assisted property, a partici-
pating jurisdiction may rely on a Min-
imum Property Standards (MPS) in-
spection performed by a qualified per-
son. Newly constructed housing must 
meet the current edition of the Model 
Energy Code published by the Council 
of American Building Officials. 

(2) All other HOME-assisted housing 
(e.g., acquisition) must meet all appli-
cable State and local housing quality 
standards and code requirements and if 
there are no such standards or code re-
quirements, the housing must meet the 
housing quality standards in 24 CFR 
982.401. 

(3) The housing must meet the acces-
sibility requirements at 24 CFR part 8, 
which implements Section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 
794) and covered multifamily dwellings, 
as defined at 24 CFR 100.201, must also 
meet the design and construction re-
quirements at 24 CFR 100.205, which 
implement the Fair Housing Act (42 
U.S.C. 3601–3619). 

(4) Construction of all manufactured 
housing must meet the Manufactured 
Home Construction and Safety Stand-
ards established in 24 CFR part 3280. 
These standards pre-empt State and 
local codes covering the same aspects 
of performance for such housing. Par-
ticipating jurisdictions providing 
HOME assistance to install manufac-
tured housing units must comply with 
applicable State and local laws or 
codes. In the absence of such laws or 
codes, the participating jurisdiction 
must comply with the manufacturer’s 
written instructions for installation of 
manufactured housing units. Manufac-
tured housing that is rehabilitated 
using HOME funds must meet the re-
quirements set out in paragraph (a)(1) 
of this section. 

(b) The following requirements apply 
to housing for homeownership that is 
to be rehabilitated after transfer of the 
ownership interest: 

(1) Before the transfer of the home-
ownership interest, the participating 
jurisdiction must: 
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(i) Inspect the housing for any de-
fects that pose a danger to health; and 

(ii) Notify the prospective purchaser 
of the work needed to cure the defects 
and the time by which defects must be 
cured and applicable property stand-
ards met. 

(2) The housing must be free from all 
noted health and safety defects before 
occupancy and not later than 6 months 
after the transfer. 

(3) The housing must meet the prop-
erty standards in paragraph (a)(1) of 
this section not later than 2 years after 
transfer of the ownership interest. 

(c) An owner of rental housing as-
sisted with HOME funds must maintain 
the housing in compliance with all ap-
plicable State and local housing qual-
ity standards and code requirements 
and if there are no such standards or 
code requirements, the housing must 
meet the housing quality standards in 
24 CFR 982.401. 

(d) All housing occupied by tenants 
receiving HOME tenant-based rental 
assistance must meet the housing qual-
ity standards in 24 CFR 982.401. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28929, May 28, 1997] 

§ 92.252 Qualification as affordable 
housing: Rental housing. 

The HOME-assisted units in a rental 
housing project must be occupied only 
by households that are eligible as low- 
income families and must meet the fol-
lowing requirements to qualify as af-
fordable housing. The affordability re-
quirements also apply to the HOME-as-
sisted non-owner-occupied units in sin-
gle-family housing purchased with 
HOME funds in accordance with 
§ 92.254. 

(a) Rent limitation. HUD provides the 
following maximum HOME rent limits. 
The maximum HOME rents are the 
lesser of: 

(1) The fair market rent for existing 
housing for comparable units in the 
area as established by HUD under 24 
CFR 888.111; or 

(2) A rent that does not exceed 30 per-
cent of the adjusted income of a family 
whose annual income equals 65 percent 
of the median income for the area, as 
determined by HUD, with adjustments 
for number of bedrooms in the unit. 
The HOME rent limits provided by 

HUD will include average occupancy 
per unit and adjusted income assump-
tions. 

(b) Additional Rent limitations. In rent-
al projects with five or more HOME-as-
sisted rental units, twenty (20) percent 
of the HOME-assisted units must be oc-
cupied by very low-income families and 
meet one of following rent require-
ments: 

(1) The rent does not exceed 30 per-
cent of the annual income of a family 
whose income equals 50 percent of the 
median income for the area, as deter-
mined by HUD, with adjustments for 
smaller and larger families. HUD pro-
vides the HOME rent limits which in-
clude average occupancy per unit and 
adjusted income assumptions. How-
ever, if the rent determined under this 
paragraph is higher than the applicable 
rent under paragraph (a) of this sec-
tion, then the maximum rent for units 
under this paragraph is that calculated 
under paragraph (a) of this section. 

(2) The rent does not exceed 30 per-
cent of the family’s adjusted income. If 
the unit receives Federal or State 
project-based rental subsidy and the 
very low-income family pays as a con-
tribution toward rent not more than 30 
percent of the family’s adjusted in-
come, then the maximum rent (i.e., 
tenant contribution plus project-based 
rental subsidy) is the rent allowable 
under the Federal or State project- 
based rental subsidy program. 

(c) Initial rent schedule and utility al-
lowances. The participating jurisdiction 
must establish maximum monthly al-
lowances for utilities and services (ex-
cluding telephone). The participating 
jurisdiction must review and approve 
rents proposed by the owner for units 
subject to the maximum rent limita-
tions in paragraphs (a) or (b) of this 
section. For all units subject to the 
maximum rent limitations in para-
graphs (a) or (b) of this section for 
which the tenant is paying utilities 
and services, the participating jurisdic-
tion must ensure that the rents do not 
exceed the maximum rent minus the 
monthly allowances for utilities and 
services. 

(d) Nondiscrimination against rental as-
sistance subsidy holders. The owner can-
not refuse to lease HOME-assisted 
units to a certificate or voucher holder 
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under 24 CFR part 982—Section 8 Ten-
ant-Based Assistance: Unified Rule for 
Tenant-Based Assistance under the 
Section 8 Rental Certificate Program 
and the Section 8 Rental Voucher Pro-
gram or to the holder of a comparable 
document evidencing participation in a 
HOME tenant-based rental assistance 
program because of the status of the 
prospective tenant as a holder of such 
certificate, voucher, or comparable 
HOME tenant-based assistance docu-
ment. 

(e) Periods of Affordability. The 
HOME-assisted units must meet the af-
fordability requirements for not less 
than the applicable period specified in 
the following table, beginning after 
project completion. The affordability 
requirements apply without regard to 
the term of any loan or mortgage or 
the transfer of ownership. They must 
be imposed by deed restrictions, cov-
enants running with the land, or other 
mechanisms approved by HUD, except 
that the affordability restrictions may 
terminate upon foreclosure or transfer 
in lieu of foreclosure. The participating 
jurisdiction may use purchase options, 
rights of first refusal or other preemp-
tive rights to purchase the housing be-
fore foreclosure or deed in lieu of fore-
closure to preserve affordability. The 
affordability restrictions shall be re-
vived according to the original terms 
if, during the original affordability pe-
riod, the owner of record before the 
foreclosure, or deed in lieu of fore-
closure, or any entity that includes the 
former owner or those with whom the 
former owner has or had family or 
business ties, obtains an ownership in-
terest in the project or property. 

Rental housing activity 
Minimum period of 

affordability in 
years 

Rehabilitation or acquisition of existing 
housing per unit amount of HOME 
funds: Under $15,000 ........................ 5 

$15,000 to $40,000 ............................... 10 
Over $40,000 or rehabilitation involving 

refinancing .......................................... 15 
New construction or acquisition of 

newly constructed housing ................ 20 

(f) Subsequent rents during the afford-
ability period. (1) The maximum HOME 
rent limits are recalculated on a peri-
odic basis after HUD determines fair 
market rents and median incomes. 

HUD then provides the new maximum 
HOME rent limits to participating ju-
risdictions. Regardless of changes in 
fair market rents and in median in-
come over time, the HOME rents for a 
project are not required to be lower 
than the HOME rent limits for the 
project in effect at the time of project 
commitment. 

(2) The participating jurisdiction 
must provide project owners with in-
formation on updated HOME rent lim-
its so that rents may be adjusted (not 
to exceed the maximum HOME rent 
limits in paragraph (f)(1) of this sec-
tion) in accordance with the written 
agreement between the participating 
jurisdiction and the owner. Owners 
must annually provide the partici-
pating jurisdiction with information on 
rents and occupancy of HOME-assisted 
units to demonstrate compliance with 
this section. 

(3) Any increase in rents for HOME- 
assisted units is subject to the provi-
sions of outstanding leases, and in any 
event, the owner must provide tenants 
of those units not less than 30 days 
prior written notice before imple-
menting any increase in rents. 

(g) Adjustment of HOME rent limits for 
a particular project. (1) Changes in fair 
market rents and in median income 
over time should be sufficient to main-
tain the financial viability of a project 
within the HOME rent limits in this 
section. 

(2) HUD may adjust the HOME rent 
limits for a project, only if HUD finds 
that an adjustment is necessary to sup-
port the continued financial viability 
of the project and only by an amount 
that HUD determines is necessary to 
maintain continued financial viability 
of the project. HUD expects that this 
authority will be used sparingly. 

(h) Tenant income. The income of each 
tenant must be determined initially in 
accordance with § 92.203(a)(1)(i). In ad-
dition, each year during the period of 
affordability the project owner must 
re-examine each tenant’s annual in-
come in accordance with one of the op-
tions in § 92.203 selected by the partici-
pating jurisdiction. An owner of a mul-
tifamily project with an affordability 
period of 10 years or more who re-ex-
amines tenant’s annual income 
through a statement and certification 
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in accordance with § 92.203(a)(1)(ii), 
must examine the income of each ten-
ant, in accordance with § 92.203(a)(1)(i), 
every sixth year of the affordability pe-
riod. Otherwise, an owner who accepts 
the tenant’s statement and certifi-
cation in accordance with 
§ 92.203(a)(1)(ii) is not required to exam-
ine the income of tenants in multi-
family or single-family projects unless 
there is evidence that the tenant’s 
written statement failed to completely 
and accurately state information about 
the family’s size or income. 

(i) Over-income tenants. (1) HOME-as-
sisted units continue to qualify as af-
fordable housing despite a temporary 
noncompliance caused by increases in 
the incomes of existing tenants if ac-
tions satisfactory to HUD are being 
taken to ensure that all vacancies are 
filled in accordance with this section 
until the noncompliance is corrected. 

(2) Tenants who no longer qualify as 
low-income families must pay as rent 
the lesser of the amount payable by the 
tenant under State or local law or 30 
percent of the family’s adjusted in-
come, except that tenants of HOME-as-
sisted units that have been allocated 
low-income housing tax credits by a 
housing credit agency pursuant to sec-
tion 42 of the Internal Revenue Code of 
1986 (26 U.S.C. 42) must pay rent gov-
erned by section 42. In addition, in 
projects in which the Home units are 
designated as floating pursuant to 
paragraph (j) of this section, tenants 
who no longer qualify as low-income 
are not required to pay as rent an 
amount that exceeds the market rent 
for comparable, unassisted units in the 
neighborhood. 

(j) Fixed and floating HOME units. In 
a project containing HOME-assisted 
and other units, the participating ju-
risdiction may designate fixed or float-
ing HOME units. This designation must 
be made at the time of project commit-
ment. Fixed units remain the same 
throughout the period of affordability. 
Floating units are changed to maintain 
conformity with the requirements of 
this section during the period of afford-
ability so that the total number of 
housing units meeting the require-
ments of this section remains the 
same, and each substituted unit is 
comparable in terms of size, features, 

and number of bedrooms to the origi-
nally designated HOME-assisted unit. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28929, May 28, 1997; 62 FR 44840, Aug. 22, 
1997] 

§ 92.253 Tenant and participant pro-
tections. 

(a) Lease. The lease between a tenant 
and an owner of rental housing assisted 
with HOME funds must be for not less 
than one year, unless by mutual agree-
ment between the tenant and the 
owner. 

(b) Prohibited lease terms. The lease 
may not contain any of the following 
provisions: 

(1) Agreement to be sued. Agreement 
by the tenant to be sued, to admit 
guilt, or to a judgment in favor of the 
owner in a lawsuit brought in connec-
tion with the lease; 

(2) Treatment of property. Agreement 
by the tenant that the owner may 
take, hold, or sell personal property of 
household members without notice to 
the tenant and a court decision on the 
rights of the parties. This prohibition, 
however, does not apply to an agree-
ment by the tenant concerning disposi-
tion of personal property remaining in 
the housing unit after the tenant has 
moved out of the unit. The owner may 
dispose of this personal property in ac-
cordance with State law; 

(3) Excusing owner from responsibility. 
Agreement by the tenant not to hold 
the owner or the owner’s agents legally 
responsible for any action or failure to 
act, whether intentional or negligent; 

(4) Waiver of notice. Agreement of the 
tenant that the owner may institute a 
lawsuit without notice to the tenant; 

(5) Waiver of legal proceedings. Agree-
ment by the tenant that the owner 
may evict the tenant or household 
members without instituting a civil 
court proceeding in which the tenant 
has the opportunity to present a de-
fense, or before a court decision on the 
rights of the parties; 

(6) Waiver of a jury trial. Agreement 
by the tenant to waive any right to a 
trial by jury; 

(7) Waiver of right to appeal court deci-
sion. Agreement by the tenant to waive 
the tenant’s right to appeal, or to oth-
erwise challenge in court, a court deci-
sion in connection with the lease; and 
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(8) Tenant chargeable with cost of legal 
actions regardless of outcome. Agreement 
by the tenant to pay attorney’s fees or 
other legal costs even if the tenant 
wins in a court proceeding by the 
owner against the tenant. The tenant, 
however, may be obligated to pay costs 
if the tenant loses. 

(c) Termination of tenancy. An owner 
may not terminate the tenancy or 
refuse to renew the lease of a tenant of 
rental housing assisted with HOME 
funds except for serious or repeated 
violation of the terms and conditions 
of the lease; for violation of applicable 
Federal, State, or local law; for com-
pletion of the tenancy period for tran-
sitional housing; or for other good 
cause. To terminate or refuse to renew 
tenancy, the owner must serve written 
notice upon the tenant specifying the 
grounds for the action at least 30 days 
before the termination of tenancy. 

(d) Tenant selection. An owner of rent-
al housing assisted with HOME funds 
must adopt written tenant selection 
policies and criteria that: 

(1) Are consistent with the purpose of 
providing housing for very low-income 
and low-income families; 

(2) Are reasonably related to program 
eligibility and the applicants’ ability 
to perform the obligations of the lease; 

(3) Provide for the selection of ten-
ants from a written waiting list in the 
chronological order of their applica-
tion, insofar as is practicable; and 

(4) Give prompt written notification 
to any rejected applicant of the 
grounds for any rejection. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002] 

§ 92.254 Qualification as affordable 
housing: Homeownership. 

(a) Acquisition with or without rehabili-
tation. Housing that is for acquisition 
by a family must meet the afford-
ability requirements of this paragraph 
(a). 

(1) The housing must be single family 
housing. 

(2) The housing must be modest hous-
ing as follows: 

(i) In the case of acquisition of newly 
constructed housing or standard hous-
ing, the housing has a purchase price 
for the type of single family housing 
that does not exceed 95 percent of the 

median purchase price for the area, as 
described in paragraph (a)(2)(iii) of this 
section. 

(ii) In the case of acquisition with re-
habilitation, the housing has an esti-
mated value after rehabilitation that 
does not exceed 95 percent of the me-
dian purchase price for the area, de-
scribed in paragraph (a)(2)(iii) of this 
section. 

(iii) If a participating jurisdiction in-
tends to use HOME funds for home-
buyer assistance or for rehabilitation 
of owner-occupied single-family prop-
erties, the participating jurisdiction 
may use the Single Family Mortgage 
Limits under Section 203(b) of the Na-
tional Housing Act (12 U.S.C. 1709(b)) 
(which may be obtained from the HUD 
Field Office) or it may determine 95 
percent of the median area purchase 
price for single family housing in the 
jurisdiction, as follows. The partici-
pating jurisdiction must set forth the 
price for different types of single fam-
ily housing for the jurisdiction. The 95 
percent of median area purchase price 
must be established in accordance with 
a market analysis which ensured that a 
sufficient number of recent housing 
sales are included in the survey. Sales 
must cover the requisite number of 
months based on volume: For 500 or 
more sales per month, a one-month re-
porting period; for 250 through 499 sales 
per month, a two-month reporting pe-
riod; for less than 250 sales per month, 
at least a three-month reporting pe-
riod. The data must be listed in ascend-
ing order of sales price. The address of 
the listed properties must include the 
location within the participating juris-
diction. Lot, square and subdivision 
data may be substituted for the street 
address. The housing sales data must 
reflect all, or nearly all, of the one- 
family house sales in the entire par-
ticipating jurisdiction. To determine 
the median, take the middle sale on 
the list if an odd number of sales and if 
an even number, take the higher of the 
middle numbers and consider it the me-
dian. After identifying the median 
sales price, the amount should be mul-
tiplied by .95 to determine the 95 per-
cent of the median area purchase price. 
This information must be submitted to 
the HUD Field Office for review. 
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(3) The housing must be acquired by 
a homebuyer whose family qualifies as 
a low-income family and the housing 
must be the principal residence of the 
family throughout the period described 
in paragraph (a)(4) of this section. 

(4) Periods of affordability. The HOME- 
assisted housing must meet the afford-
ability requirements for not less than 
the applicable period specified in the 
following table, beginning after project 
completion. The per unit amount of 
HOME funds and the affordability pe-
riod that they trigger are described 
more fully in paragraphs (a)(5)(i) (re-
sale) and (ii) (recapture) of this sec-
tion. 

Homeownership assistance HOME 
amount per-unit 

Minimum period of 
affordability in 

years 

Under $15,000 ....................................... 5 
$15,000 to $40,000 ............................... 10 
Over $40,000 ......................................... 15 

(5) Resale and recapture. To ensure af-
fordability, the participating jurisdic-
tion must impose either resale or re-
capture requirements, at its option. 
The participating jurisdiction must es-
tablish the resale or recapture require-
ments that comply with the standards 
of this section and set forth the re-
quirements in its consolidated plan. 
HUD must determine that they are ap-
propriate. 

(i) Resale. Resale requirements must 
ensure, if the housing does not con-
tinue to be the principal residence of 
the family for the duration of the pe-
riod of affordability, that the housing 
is made available for subsequent pur-
chase only to a buyer whose family 
qualifies as a low-income family and 
will use the property as its principal 
residence. The resale requirement must 
also ensure that the price at resale pro-
vides the original HOME-assisted 
owner a fair return on investment (in-
cluding the homeowner’s investment 
and any capital improvement) and en-
sure that the housing will remain af-
fordable to a reasonable range of low- 
income homebuyers. The period of af-
fordability is based on the total 
amount of HOME funds invested in the 
housing. 

(A) Except as provided in paragraph 
(a)(5)(i)(B) of this section, deed restric-
tions, covenants running with the land, 

or other similar mechanisms must be 
used as the mechanism to impose the 
resale requirements. The affordability 
restrictions may terminate upon occur-
rence of any of the following termi-
nation events: foreclosure, transfer in 
lieu of foreclosure or assignment of an 
FHA insured mortgage to HUD. The 
participating jurisdiction may use pur-
chase options, rights of first refusal or 
other preemptive rights to purchase 
the housing before foreclosure to pre-
serve affordability. The affordability 
restrictions shall be revived according 
to the original terms if, during the 
original affordability period, the owner 
of record before the termination event, 
obtains an ownership interest in the 
housing. 

(B) Certain housing may be presumed 
to meet the resale restrictions (i.e., the 
housing will be available and afford-
able to a reasonable range of low-in-
come homebuyers; a low-income home-
buyer will occupy the housing as the 
family’s principal residence; and the 
original owner will be afforded a fair 
return on investment) during the pe-
riod of affordability without the impo-
sition of enforcement mechanisms by 
the participating jurisdiction. The pre-
sumption must be based upon a market 
analysis of the neighborhood in which 
the housing is located. The market 
analysis must include an evaluation of 
the location and characteristics of the 
housing and residents in the neighbor-
hood (e.g., sale prices, age and amen-
ities of the housing stock, incomes of 
residents, percentage of owner-occu-
pants) in relation to housing and in-
comes in the housing market area. An 
analysis of the current and projected 
incomes of neighborhood residents for 
an average period of affordability for 
homebuyers in the neighborhood must 
support the conclusion that a reason-
able range of low-income families will 
continue to qualify for mortgage fi-
nancing. For example, an analysis 
shows that the housing is modestly 
priced within the housing market area 
and that families with incomes of 65% 
to 80% of area median can afford 
monthly payments under average FHA 
terms without other government as-
sistance and housing will remain af-
fordable at least during the next five to 
seven years compared to other housing 
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in the market area; the size and amen-
ities of the housing are modest and 
substantial rehabilitation will not sig-
nificantly increase the market value; 
the neighborhood has housing that is 
not currently owned by the occupants, 
but the participating jurisdiction is en-
couraging homeownership in the neigh-
borhood by providing homeownership 
assistance and by making improve-
ments to the streets, sidewalks, and 
other public facilities and services. If a 
participating jurisdiction in preparing 
a neighborhood revitalization strategy 
under § 91.215(e)(2) of its consolidated 
plan or Empowerment Zone or Enter-
prise Community application under 24 
CFR part 597 has incorporated the type 
of market data described above, that 
submission may serve as the required 
analysis under this section. If the par-
ticipating jurisdiction continues to 
provide homeownership assistance for 
housing in the neighborhood, it must 
periodically update the market anal-
ysis to verify the original presumption 
of continued affordability. 

(ii) Recapture. Recapture provisions 
must ensure that the participating ju-
risdiction recoups all or a portion of 
the HOME assistance to the home-
buyers, if the housing does not con-
tinue to be the principal residence of 
the family for the duration of the pe-
riod of affordability. The participating 
jurisdiction may structure its recap-
ture provisions based on its program 
design and market conditions. The pe-
riod of affordability is based upon the 
total amount of HOME funds subject to 
recapture described in paragraph 
(a)(5)(ii)(A)(5) of this section. 

(A) The following options for recap-
ture requirements are acceptable to 

HUD. The participating jurisdiction 
may adopt, modify or develop its own 
recapture requirements for HUD ap-
proval. In establishing its recapture re-
quirements, the participating jurisdic-
tion is subject to the limitation that 
when the recapture requirement is 
triggered by a sale (voluntary or invol-
untary) of the housing unit, the 
amount recaptured cannot exceed the 
net proceeds, if any. The net proceeds 
are the sales price minus superior loan 
repayment (other than HOME funds) 
and any closing costs. 

(1) Recapture entire amount. The par-
ticipating jurisdiction may recapture 
the entire amount of the HOME invest-
ment from the homeowner. 

(2) Reduction during affordability pe-
riod. The participating jurisdiction 
may reduce the HOME investment 
amount to be recaptured on a prorata 
basis for the time the homeowner has 
owned and occupied the housing meas-
ured against the required affordability 
period. 

(3) Shared net proceeds. If the net pro-
ceeds are not sufficient to recapture 
the full HOME investment (or a re-
duced amount as provided for in para-
graph (a)(5)(ii)(A)(2) of this section) 
plus enable the homeowner to recover 
the amount of the homeowner’s down-
payment and any capital improvement 
investment made by the owner since 
purchase, the participating jurisdiction 
may share the net proceeds. The net 
proceeds are the sales price minus loan 
repayment (other than HOME funds) 
and closing costs. The net proceeds 
may be divided proportionally as set 
forth in the following mathematical 
formulas: 

HOME investment

HOME investment eowner investment
Net proceeds HOMEamount to be recaptured

homeowner investment

HOME investment eowner investment
Net proceeds amount to eowner

+
× =

+
× =

hom

hom
hom

(4) Owner investment returned first. 
The participating jurisdiction may per-
mit the homebuyer to recover the 
homebuyer’s entire investment (down-
payment and capital improvements 

made by the owner since purchase) be-
fore recapturing the HOME invest-
ment. 
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(5) Amount subject to recapture. The 
HOME investment that is subject to re-
capture is based on the amount of 
HOME assistance that enabled the 
homebuyer to buy the dwelling unit. 
This includes any HOME assistance 
that reduced the purchase price from 
fair market value to an affordable 
price, but excludes the amount between 
the cost of producing the unit and the 
market value of the property (i.e., the 
development subsidy). The recaptured 
funds must be used to carry out HOME- 
eligible activities in accordance with 
the requirements of this part. If the 
HOME assistance is only used for the 
development subsidy and therefore not 
subject to recapture, the resale option 
must be used. 

(6) Special considerations for single- 
family properties with more than one 
unit. If the HOME funds are only used 
to assist a low-income homebuyer to 
acquire one unit in single-family hous-
ing containing more than one unit and 
the assisted unit will be the principal 
residence of the homebuyer, the afford-
ability requirements of this section 
apply only to the assisted unit. If 
HOME funds are also used to assist the 
low-income homebuyer to acquire one 
or more of the rental units in the sin-
gle-family housing, the affordability 
requirements of § 92.252 apply to as-
sisted rental units, except that the par-
ticipating jurisdiction may impose re-
sale or recapture restrictions on all as-
sisted units (owner-occupied and rental 
units) in the single family housing. If 
resale restrictions are used, the afford-
ability requirements on all assisted 
units continue for the period of afford-
ability. If recapture restrictions are 
used, the affordability requirements on 
the assisted rental units may be termi-
nated, at the discretion of the partici-
pating jurisdiction, upon recapture of 
the HOME investment. (If HOME funds 
are used to assist only the rental units 
in such a property then the require-
ments of § 92.252 would apply and the 
owner-occupied unit would not be sub-
ject to the income targeting or afford-
ability provisions of § 92.254.) 

(7) Lease-purchase. HOME funds may 
be used to assist homebuyers through 
lease-purchase programs for existing 
housing and for housing to be con-
structed. The housing must be pur-

chased by a homebuyer within 36 
months of signing the lease’purchase 
agreement. The homebuyer must qual-
ify as a low-income family at the time 
the lease-purchase agreement is signed. 
If HOME funds are used to acquire 
housing that will be resold to a home-
buyer through a lease-purchase pro-
gram, the HOME affordability require-
ments for rental housing in § 92.252 
shall apply if the housing is not trans-
ferred to a homebuyer within forty-two 
months after project completion. 

(8) Contract to purchase. If HOME 
funds are used to assist a homebuyer 
who has entered into a contract to pur-
chase housing to be constructed, the 
homebuyer must qualify as a low-in-
come family at the time the contract is 
signed. 

(9) Preserving affordability of housing 
that was previously assisted with HOME 
funds. 

(i) To preserve the affordability of 
HOME-assisted housing a participating 
jurisdiction may use additional HOME 
funds for the following costs: 

(A) The cost to acquire the housing 
through a purchase option, right of 
first refusal, or other preemptive right 
before foreclosure, or at the foreclosure 
sale. (The foreclosure costs to acquire 
housing with a HOME loan in default 
are eligible. However, HOME funds may 
not be used to repay a loan made with 
HOME funds.) 

(B) The cost to undertake any nec-
essary rehabilitation for the housing 
acquired. 

(C) The cost of owning/holding the 
housing pending resale to another 
homebuyer. 

(D) The cost to assist another home-
buyer in purchasing the housing. 

(ii) When a participating jurisdiction 
uses HOME funds to preserve the af-
fordability of such housing, the addi-
tional investment must be treated as 
an amendment to the original project. 
The housing must be sold to a new eli-
gible homebuyer in accordance with 
the requirements of § 92.254(a) within a 
reasonable period of time. 

(iii) The total amount of the original 
and additional HOME assistance may 
not exceed the maximum per unit sub-
sidy amount established under § 92.250. 
Alternatively to charging the cost to 
the HOME program under § 92.206, the 
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participating jurisdiction may charge 
the cost to the HOME program under 
§ 92.207 as a reasonable administrative 
cost of its HOME program, so that the 
additional HOME funds for the housing 
are not subject to the maximum per- 
unit subsidy amount. To the extent ad-
ministrative funds are used, they may 
be reimbursed, in whole or in part, 
when the housing is sold to a new eligi-
ble homebuyer. 

(b) Rehabilitation not involving acquisi-
tion. Housing that is currently owned 
by a family qualifies as affordable 
housing only if: 

(1) The estimated value of the prop-
erty, after rehabilitation, does not ex-
ceed 95 percent of the median purchase 
price for the area, described in para-
graph (a)(2)(iii) of this section; and 

(2) The housing is the principal resi-
dence of an owner whose family quali-
fies as a low-income family at the time 
HOME funds are committed to the 
housing. 

(c) Ownership interest. The ownership 
in the housing assisted under this sec-
tion must meet the definition of 
‘‘homeownership’’ in § 92.2. 

(d) New construction without acquisi-
tion. Newly constructed housing that is 
built on property currently owned by a 
family which will occupy the housing 
upon completion, qualifies as afford-
able housing if it meets the require-
ments under paragraph (a) of this sec-
tion. 

[61 FR 48750, Sept. 16, 1996, as amended at 67 
FR 61756, Oct. 1, 2002; 68 FR 10161, Mar. 4, 
2003; 69 FR 16766, Mar. 30, 2004; 69 FR 68052, 
Nov. 22, 2004; 72 FR 16685, Apr. 4, 2007] 

§ 92.255 Converting rental units to 
homeownership units for existing 
tenants. 

The participating jurisdiction may 
permit the owner of HOME-assisted 
rental units to convert the rental units 
to homeownership units by selling, do-
nating, or otherwise conveying the 
units to the existing tenants to enable 
the tenants to become homeowners in 
accordance with the requirements of 
§ 92.254. If no additional HOME funds 
are used to enable the tenants to be-
come homeowners, the homeownership 
units are subject to a minimum period 
of affordability equal to the remaining 
affordable period if the units continued 

as rental units. If additional HOME 
funds are used to directly assist the 
tenants to become homeowners, the 
minimum period of affordability is the 
affordability period under § 92.254(a)(4), 
based on the amount of direct home-
ownership assistance provided. 

§ 92.256 [Reserved] 

§ 92.257 Faith-based activities. 

(a) Organizations that are religious 
or faith-based are eligible, on the same 
basis as any other organization, to par-
ticipate in the HOME program. Neither 
the Federal government nor a State or 
local government receiving funds under 
HOME programs shall discriminate 
against an organization on the basis of 
the organization’s religious character 
or affiliation. 

(b) Organizations that are directly 
funded under the HOME program may 
not engage in inherently religious ac-
tivities, such as worship, religious in-
struction, or proselytization, as part of 
the assistance funded under this part. 
If an organization conducts such ac-
tivities, the activities must be offered 
separately, in time or location, from 
the assistance funded under this part, 
and participation must be voluntary 
for the beneficiaries of the assistance 
provided. 

(c) A religious organization that par-
ticipates in the HOME program will re-
tain its independence from Federal, 
State, and local governments, and may 
continue to carry out its mission, in-
cluding the definition, practice, and ex-
pression of its religious beliefs, pro-
vided that it does not use direct HOME 
funds to support any inherently reli-
gious activities, such as worship, reli-
gious instruction, or proselytization. 
Among other things, faith-based orga-
nizations may use space in their facili-
ties, without removing religious art, 
icons, scriptures, or other religious 
symbols. In addition, a HOME-funded 
religious organization retains its au-
thority over its internal governance, 
and it may retain religious terms in its 
organization’s name, select its board 
members on a religious basis, and in-
clude religious references in its organi-
zation’s mission statements and other 
governing documents. 
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(d) An organization that participates 
in the HOME program shall not, in pro-
viding program assistance, discrimi-
nate against a program beneficiary or 
prospective program beneficiary on the 
basis of religion or religious belief. 

(e) HOME funds may not be used for 
the acquisition, construction, or reha-
bilitation of structures to the extent 
that those structures are used for in-
herently religious activities. HOME 
funds may be used for the acquisition, 
construction, or rehabilitation of 
structures only to the extent that 
those structures are used for con-
ducting eligible activities under this 
part. Where a structure is used for both 
eligible and inherently religious activi-
ties, HOME funds may not exceed the 
cost of those portions of the acquisi-
tion, construction, or rehabilitation 
that are attributable to eligible activi-
ties in accordance with the cost ac-
counting requirements applicable to 
HOME funds in this part. Sanctuaries, 
chapels, or other rooms that a HOME- 
funded religious congregation uses as 
its principal place of worship, however, 
are ineligible for HOME-funded im-
provements. Disposition of real prop-
erty after the term of the grant, or any 
change in use of the property during 
the term of the grant, is subject to gov-
ernment-wide regulations governing 
real property disposition (see 24 CFR 
parts 84 and 85). 

(f) If a state or local government vol-
untarily contributes its own funds to 
supplement federally funded activities, 
the State or local government has the 
option to segregate the Federal funds 
or commingle them. However, if the 
funds are commingled, this section ap-
plies to all of the commingled funds. 

[68 FR 56404, Sept. 30, 2003] 

§ 92.258 Elder cottage housing oppor-
tunity (ECHO) units. 

(a) General. HOME funds may be used 
for the initial purchase and initial 
placement costs of elder cottage hous-
ing opportunity (ECHO) units that 
meet the requirements of this section, 
and that are small, free-standing, bar-
rier-free, energy-efficient, removable, 
and designed to be installed adjacent to 
existing single-family dwellings. 

(b) Eligible owners. The owner of a 
HOME-assisted ECHO unit may be: 

(1) The owner-occupant of the single- 
family host property on which the 
ECHO unit will be located; 

(2) A participating jurisdiction; or 
(3) A non-profit organization. 
(c) Eligible tenants. During the afford-

ability period, the tenant of a HOME- 
assisted ECHO unit must be an elderly 
or disabled family as defined in 24 CFR 
5.403 and must also be a low-income 
family. 

(d) Applicable requirements. The re-
quirements of § 92.252 apply to HOME- 
assisted ECHO units, with the fol-
lowing modifications: 

(1) Only one ECHO unit may be pro-
vided per host property. 

(2) The ECHO unit owner may choose 
whether or not to charge the tenant of 
the ECHO unit rent, but if a rent is 
charged, it must meet the require-
ments of § 92.252. 

(3) The ECHO housing must remain 
affordable for the period specified in 
§ 92.252(e). If within the affordability 
period the original occupant no longer 
occupies the unit, the ECHO unit 
owner must: 

(i) Rent the unit to another eligible 
occupant on site; 

(ii) Move the ECHO unit to another 
site for occupancy by an eligible occu-
pant; or 

(iii) If the owner of the ECHO unit is 
the host property owner-occupant, the 
owner may repay the HOME funds in 
accordance with the recapture provi-
sions imposed by the participating ju-
risdiction consistent with 
§ 92.254(a)(5)(ii). The participating juris-
diction must use the recaptured HOME 
funds for additional HOME activities. 

(4) The participating jurisdiction has 
the responsibility to enforce the 
project requirements applicable to 
ECHO units. 

Subpart G—Community Housing 
Development Organizations 

§ 92.300 Set-aside for community hous-
ing development organizations 
(CHDOs). 

(a)(1) Within 24 months after HUD 
notifies the participating jurisdiction 
of HUD’s execution of the HOME In-
vestment Partnerships Agreement, the 
participating jurisdiction must reserve 
not less than 15 percent of the HOME 
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allocation for investment only in hous-
ing to be developed, sponsored, or 
owned by community housing develop-
ment organizations. For a State, the 
HOME allocation includes funds reallo-
cated under § 92.451(c)(2)(i) and, for a 
unit of general local government, funds 
transferred from a State under 
§ 92.102(b). The funds are reserved when 
a participating jurisdiction enters into 
a written agreement with the commu-
nity housing development organiza-
tion. The funds must be provided to a 
community housing development orga-
nization, its subsidiary, or a partner-
ship of which it or its subsidiary is the 
managing general partner. If a CHDO 
owns the project in partnership, it or 
its wholly owned for-profit or non-prof-
it subsidiary must be the managing 
general partner. In acting in any of the 
capacities specified, the community 
housing development organization 
must have effective project control. In 
addition, a community housing devel-
opment organization, in connection 
with housing it develops, sponsors or 
owns with HOME funds provided under 
this section, may provide direct home-
ownership assistance (e.g. downpay-
ment assistance) and not be considered 
a subrecipient. 

(2) The participating jurisdiction de-
termines the form of assistance, e.g., 
grant or loan, that the community 
housing development organization re-
ceives and whether any proceeds must 
be returned to the participating juris-
diction or may be retained by the com-
munity housing development organiza-
tion. While the proceeds the partici-
pating jurisdiction permits the com-
munity housing development organiza-
tion to retain are not subject to the re-
quirements of this part, the partici-
pating jurisdiction must specify in the 
written agreement with the commu-
nity housing development organization 
whether they are to be used for HOME- 
eligible or other housing activities to 
benefit low-income families. However, 
funds recaptured because housing no 
longer meets the affordability require-
ments under § 92.254(a)(5)(ii) are subject 
to the requirements of this part in ac-
cordance with § 92.503. 

(b) Each participating jurisdiction 
must make reasonable efforts to iden-
tify community housing development 

organizations that are capable, or can 
reasonably be expected to become ca-
pable, of carrying out elements of the 
jurisdiction’s approved consolidated 
plan and to encourage such community 
housing development organizations to 
do so. If during the first 24 months of 
its participation in the HOME Program 
a participating jurisdiction cannot 
identify a sufficient number of capable 
community housing development orga-
nizations, up to 20 percent of the min-
imum community housing develop-
ment organization setaside of 15 per-
cent specified in paragraph (a) of this 
section, above, (but not more than 
$150,000 during the 24 month period) 
may be committed to develop the ca-
pacity of community housing develop-
ment organizations in the jurisdiction. 

(c) Up to 10 percent of the HOME 
funds reserved under this section may 
be used for activities specified under 
§ 92.301. 

(d) HOME funds required to be re-
served under this section are subject to 
reduction, as provided in § 92.500(d). 

(e) If funds for operating expenses are 
provided under § 92.208 to a community 
housing development organization that 
is not also receiving funds under para-
graph (a) of this section for housing to 
be developed, sponsored or owned by 
the community housing development 
organization, the participating juris-
diction must enter into a written 
agreement with the community hous-
ing development organization that pro-
vides that the community housing de-
velopment organization is expected to 
receive funds under paragraph (a) of 
this section within 24 months of receiv-
ing the funds for operating expenses, 
and specifies the terms and conditions 
upon which this expectation is based. 

(f) Limitation on community housing 
development organization operating 
funds. A community housing develop-
ment organization may not receive 
HOME funding for any fiscal year in an 
amount that provides more than 50 per-
cent or $50,000, whichever is greater, of 
the community housing development 
organization’s total operating expenses 
in that fiscal year. This also includes 
organizational support and housing 
education provided under section 
233(b)(1), (2), and (6) of the Act, as well 
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as funds for operating expenses pro-
vided under § 92.208. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28930, May 28, 1997] 

§ 92.301 Project-specific assistance to 
community housing development 
organizations. 

(a) Project-specific technical assistance 
and site control loans—(1) General. With-
in the percentage specified in 
§ 92.300(c), HOME funds may be used by 
a participating jurisdiction to provide 
technical assistance and site control 
loans to community housing develop-
ment organizations in the early stages 
of site development for an eligible 
project. These loans may not exceed 
amounts that the participating juris-
diction determines to be customary 
and reasonable project preparation 
costs allowable under paragraph (a)(2) 
of this section. All costs must be re-
lated to a specific eligible project or 
projects. 

(2) Allowable costs. A loan may be pro-
vided to cover project costs necessary 
to determine project feasibility (in-
cluding costs of an initial feasibility 
study), consulting fees, costs of pre-
liminary financial applications, legal 
fees, architectural fees, engineering 
fees, engagement of a development 
team, option to acquire property, site 
control and title clearance. General 
operational expenses of the community 
housing development organization are 
not allowable costs. 

(3) Repayment. The community hous-
ing development organization must 
repay the loan to the participating ju-
risdiction from construction loan pro-
ceeds or other project income. The par-
ticipating jurisdiction may waive re-
payment of the loan, in part or in 
whole, if there are impediments to 
project development that the partici-
pating jurisdiction determines are rea-
sonably beyond the control of the bor-
rower. 

(b) Project-specific seed money loans— 
(1) General. Within the percentage spec-
ified in § 92.300(c), HOME funds may be 
used to provide loans to community 
housing development organizations to 
cover preconstruction project costs 
that the participating jurisdiction de-
termines to be customary and reason-

able, including, but not limited to the 
costs of obtaining firm construction 
loan commitments, architectural plans 
and specifications, zoning approvals, 
engineering studies, and legal fees. 

(2) Eligible sponsors. A loan may be 
provided only to a community housing 
development organization that has, 
with respect to the project concerned, 
site control (evidenced by a deed, a 
sales contract, or an option contract to 
acquire the property), a preliminary fi-
nancial commitment, and a capable de-
velopment team. 

(3) Repayment. The community hous-
ing development organization must 
repay the loan to the participating ju-
risdiction from construction loan pro-
ceeds or other project income. The par-
ticipating jurisdiction may waive re-
payment of the loan, in whole or in 
part, if there are impediments to 
project development that the partici-
pating jurisdiction determines are rea-
sonably beyond the control of the com-
munity housing development organiza-
tion. 

§ 92.302 Housing education and orga-
nizational support. 

HUD is authorized to provide edu-
cation and organizational support as-
sistance, in conjunction with HOME 
funds made available to community 
housing development organizations in 
accordance with section 233 of the Act. 
HUD will publish a notice in the FED-
ERAL REGISTER announcing the avail-
ability of funding under this section, as 
appropriate. The notice need not in-
clude funding for each of the eligible 
activities, but may target funding from 
among the eligible activities. 

§ 92.303 Tenant participation plan. 

A community housing development 
organization that receives assistance 
under this part must adhere to a fair 
lease and grievance procedure approved 
by the participating jurisdiction and 
provide a plan for and follow a program 
of tenant participation in management 
decisions. 
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Subpart H—Other Federal 
Requirements 

§ 92.350 Other Federal requirements 
and nondiscrimination. 

(a) The Federal requirements set 
forth in 24 CFR part 5, subpart A, are 
applicable to participants in the HOME 
program. The requirements of this sub-
part include: nondiscrimination and 
equal opportunity; disclosure require-
ments; debarred, suspended or ineli-
gible contractors; and drug-free work-
place. 

(b) The nondiscrimination require-
ments at section 282 of the Act are ap-
plicable. These requirements are 
waived in connection with the use of 
HOME funds on lands set aside under 
the Hawaiian Homes Commission Act, 
1920 (42 Stat. 108). 

[62 FR 28930, May 28, 1997] 

§ 92.351 Affirmative marketing; minor-
ity outreach program. 

(a) Affirmative marketing. (1) Each par-
ticipating jurisdiction must adopt af-
firmative marketing procedures and re-
quirements for rental and homebuyer 
projects containing 5 or more HOME- 
assisted housing units. Affirmative 
marketing steps consist of actions to 
provide information and otherwise at-
tract eligible persons in the housing 
market area to the available housing 
without regard to race, color, national 
origin, sex, religion, familial status or 
disability. (The affirmative marketing 
procedures do not apply to families 
with Section 8 tenant-based rental 
housing assistance or families with 
tenant-based rental assistance provided 
with HOME funds.) 

(2) The affirmative marketing re-
quirements and procedures adopted 
must include: 

(i) Methods for informing the public, 
owners, and potential tenants about 
Federal fair housing laws and the par-
ticipating jurisdiction’s affirmative 
marketing policy (e.g., the use of the 
Equal Housing Opportunity logotype or 
slogan in press releases and solicita-
tions for owners, and written commu-
nication to fair housing and other 
groups); 

(ii) Requirements and practices each 
owner must adhere to in order to carry 

out the participating jurisdiction’s af-
firmative marketing procedures and re-
quirements (e.g., use of commercial 
media, use of community contacts, use 
of the Equal Housing Opportunity logo-
type or slogan, and display of fair hous-
ing poster); 

(iii) Procedures to be used by owners 
to inform and solicit applications from 
persons in the housing market area 
who are not likely to apply for the 
housing without special outreach (e.g., 
use of community organizations, places 
of worship, employment centers, fair 
housing groups, or housing counseling 
agencies); 

(iv) Records that will be kept describ-
ing actions taken by the participating 
jurisdiction and by owners to affirma-
tively market units and records to as-
sess the results of these actions; and 

(v) A description of how the partici-
pating jurisdiction will annually assess 
the success of affirmative marketing 
actions and what corrective actions 
will be taken where affirmative mar-
keting requirements are not met. 

(3) A State that distributes HOME 
funds to units of general local govern-
ment must require each unit of general 
local government to adopt affirmative 
marketing procedures and require-
ments that meet the requirement in 
paragraphs (a) and (b) of this section. 

(b) Minority outreach. A participating 
jurisdiction must prescribe procedures 
acceptable to HUD to establish and 
oversee a minority outreach program 
within its jurisdiction to ensure the in-
clusion, to the maximum extent pos-
sible, of minorities and women, and en-
tities owned by minorities and women, 
including, without limitation, real es-
tate firms, construction firms, ap-
praisal firms, management firms, fi-
nancial institutions, investment bank-
ing firms, underwriters, accountants, 
and providers of legal services, in all 
contracts entered into by the partici-
pating jurisdiction with such persons 
or entities, public and private, in order 
to facilitate the activities of the par-
ticipating jurisdiction to provide af-
fordable housing authorized under this 
Act or any other Federal housing law 
applicable to such jurisdiction. Section 
85.36(e) of this title describes actions to 
be taken by a participating jurisdiction 
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to assure that minority business enter-
prises and women business enterprises 
are used when possible in the procure-
ment of property and services. 

§ 92.352 Environmental review. 

(a) General. The environmental ef-
fects of each activity carried out with 
HOME funds must be assessed in ac-
cordance with the provisions of the Na-
tional Environmental Policy Act of 
1969 (NEPA) (42 U.S.C. 4321) and the re-
lated authorities listed in HUD’s imple-
menting regulations at 24 CFR parts 50 
and 58. 

(b) Responsibility for review. (1) The ju-
risdiction (e.g., the participating juris-
diction or State recipient) or insular 
area must assume responsibility for en-
vironmental review, decisionmaking, 
and action for each activity that it car-
ries out with HOME funds, in accord-
ance with the requirements imposed on 
a recipient under 24 CFR part 58. No 
funds may be committed to a HOME 
activity or project before the comple-
tion of the environmental review and 
approval of the request for release of 
funds and related certification, except 
as authorized by 24 CFR part 58. 

(2) A State participating jurisdiction 
must also assume responsibility for ap-
proval of requests for release of HOME 
funds submitted by State recipients. 

(3) HUD will perform the environ-
mental review, in accordance with 24 
CFR part 50, for a competitively award-
ed application for HOME funds sub-
mitted to HUD by an entity that is not 
a jurisdiction. 

§ 92.353 Displacement, relocation, and 
acquisition. 

(a) Minimizing displacement. Con-
sistent with the other goals and objec-
tives of this part, the participating ju-
risdiction must ensure that it has 
taken all reasonable steps to minimize 
the displacement of persons (families, 
individuals, businesses, nonprofit orga-
nizations, and farms) as a result of a 
project assisted with HOME funds. To 
the extent feasible, residential tenants 
must be provided a reasonable oppor-
tunity to lease and occupy a suitable, 
decent, safe, sanitary, and affordable 
dwelling unit in the building/complex 
upon completion of the project. 

(b) Temporary relocation. The fol-
lowing policies cover residential ten-
ants who will not be required to move 
permanently but who must relocate 
temporarily for the project. Such ten-
ants must be provided: 

(1) Reimbursement for all reasonable 
out-of-pocket expenses incurred in con-
nection with the temporary relocation, 
including the cost of moving to and 
from the temporarily occupied housing 
and any increase in monthly rent/util-
ity costs. 

(2) Appropriate advisory services, in-
cluding reasonable advance written no-
tice of: 

(i) The date and approximate dura-
tion of the temporary relocation; 

(ii) The location of the suitable, de-
cent, safe, and sanitary dwelling to be 
made available for the temporary pe-
riod; 

(iii) The terms and conditions under 
which the tenant may lease and occupy 
a suitable, decent, safe, and sanitary 
dwelling in the building/complex upon 
completion of the project; and 

(iv) The provisions of paragraph (b)(1) 
of this section. 

(c) Relocation assistance for displaced 
persons—(1) General. A displaced person 
(defined in paragraph (c)(2) of this sec-
tion) must be provided relocation as-
sistance at the levels described in, and 
in accordance with the requirements of 
the Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970 (URA) (42 U.S.C. 4201–4655) and 
49 CFR part 24. A ‘‘displaced person’’ 
must be advised of his or her rights 
under the Fair Housing Act and, if the 
comparable replacement dwelling used 
to establish the amount of the replace-
ment housing payment to be provided 
to a minority person is located in an 
area of minority concentration, the mi-
nority person also must be given, if 
possible, referrals to comparable and 
suitable, decent, safe, and sanitary re-
placement dwellings not located in 
such areas. 

(2) Displaced Person. (i) For purposes 
of paragraph (c) of this section, the 
term displaced person means a person 
(family individual, business, nonprofit 
organization, or farm, including any 
corporation, partnership or associa-
tion) that moves from real property or 
moves personal property from real 
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property, permanently, as a direct re-
sult of acquisition, rehabilitation, or 
demolition for a project assisted with 
HOME funds. This includes any perma-
nent, involuntary move for an assisted 
project, including any permanent move 
from the real property that is made: 

(A) After notice by the owner to 
move permanently from the property, 
if the move occurs on or after: 

(1) The date of the submission of an 
application to the participating juris-
diction or HUD, if the applicant has 
site control and the application is later 
approved; or 

(2) The date the jurisdiction approves 
the applicable site, if the applicant 
does not have site control at the time 
of the application; or 

(B) Before the date described in para-
graph (c)(2)(i)(A) of this section, if the 
jurisdiction or HUD determines that 
the displacement resulted directly 
from acquisition, rehabilitation, or 
demolition for the project; or 

(C) By a tenant-occupant of a dwell-
ing unit, if any one of the following 
three situations occurs: 

(1) The tenant moves after execution 
of the agreement covering the acquisi-
tion, rehabilitation, or demolition and 
the move occurs before the tenant is 
provided written notice offering the 
tenant the opportunity to lease and oc-
cupy a suitable, decent, safe, and sani-
tary dwelling in the same building/ 
complex upon completion of the 
project under reasonable terms and 
conditions. Such reasonable terms and 
conditions must include a term of at 
least one year at a monthly rent and 
estimated average monthly utility 
costs that do not exceed the greater of: 

(i) The tenant’s monthly rent before 
such agreement and estimated average 
monthly utility costs; or 

(ii) The total tenant payment, as de-
termined under 24 CFR 5.613, if the ten-
ant is low-income, or 30 percent of 
gross household income, if the tenant 
is not low-income; or 

(2) The tenant is required to relocate 
temporarily, does not return to the 
building/complex, and either 

(i) The tenant is not offered payment 
for all reasonable out-of-pocket ex-
penses incurred in connection with the 
temporary relocation; or 

(ii) Other conditions of the temporary 
relocation are not reasonable; or 

(3) The tenant is required to move to 
another dwelling unit in the same 
building/complex but is not offered re-
imbursement for all reasonable out-of- 
pocket expenses incurred in connection 
with the move, or other conditions of 
the move are not reasonable. 

(ii) Notwithstanding paragraph 
(c)(2)(i) of this section, a person does 
not qualify as a displaced person if: 

(A) The person has been evicted for 
cause based upon a serious or repeated 
violation of the terms and conditions 
of the lease or occupancy agreement, 
violation of applicable federal, State or 
local law, or other good cause, and the 
participating jurisdiction determines 
that the eviction was not undertaken 
for the purpose of evading the obliga-
tion to provide relocation assistance. 
The effective date of any termination 
or refusal to renew must be preceded 
by at least 30 days advance written no-
tice to the tenant specifying the 
grounds for the action. 

(B) The person moved into the prop-
erty after the submission of the appli-
cation but, before signing a lease and 
commencing occupancy, was provided 
written notice of the project, its pos-
sible impact on the person (e.g., the 
person may be displaced, temporarily 
relocated, incur a rent increase), and 
the fact that the person would not 
qualify as a ‘‘displaced person’’ (or for 
any assistance under this section) as a 
result of the project; 

(C) The person is ineligible under 49 
CFR 24.2(g)(2); or 

(D) HUD determines that the person 
was not displaced as a direct result of 
acquisition, rehabilitation, or demoli-
tion for the project. 

(iii) The jurisdiction may, at any 
time, ask HUD to determine whether a 
displacement is or would be covered by 
this rule. 

(3) Initiation of negotiations. For pur-
poses of determining the formula for 
computing replacement housing assist-
ance to be provided under paragraph (c) 
of this section to a tenant displaced 
from a dwelling as a direct result of 
private-owner rehabilitation, demoli-
tion or acquisition of the real property, 
the term initiation of negotiations means 
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the execution of the agreement cov-
ering the acquisition, rehabilitation, or 
demolition. 

(d) Optional relocation assistance. The 
participating jurisdiction may provide 
relocation payments and other reloca-
tion assistance to families, individuals, 
businesses, nonprofit organizations, 
and farms displaced by a project as-
sisted with HOME funds where the dis-
placement is not subject to paragraph 
(c) of this section. The jurisdiction 
may also provide relocation assistance 
to persons covered under paragraph (c) 
of this section beyond that required. 
For any such assistance that is not re-
quired by State or local law, the juris-
diction must adopt a written policy 
available to the public that describes 
the optional relocation assistance that 
it has elected to furnish and provides 
for equal relocation assistance within 
each class of displaced persons. 

(e) Residential antidisplacement and re-
location assistance plan. The partici-
pating jurisdiction shall comply with 
the requirements of 24 CFR part 42, 
subpart C. 

(f) Real property acquisition require-
ments. The acquisition of real property 
for a project is subject to the URA and 
the requirements of 49 CFR part 24, 
subpart B. 

(g) Appeals. A person who disagrees 
with the participating jurisdiction’s 
determination concerning whether the 
person qualifies as a displaced person, 
or the amount of relocation assistance 
for which the person may be eligible, 
may file a written appeal of that deter-
mination with the jurisdiction. A low- 
income person who is dissatisfied with 
the jurisdiction’s determination on his 
or her appeal may submit a written re-
quest for review of that determination 
to the HUD Field Office. 

[61 FR 48750, Sept. 16, 1996, as amended at 61 
FR 51760, Oct. 3, 1996; 62 FR 28930, May 28, 
1997; 67 FR 61756, Oct. 1, 2002] 

§ 92.354 Labor. 
(a) General. (1) Every contract for the 

construction (rehabilitation or new 
construction) of housing that includes 
12 or more units assisted with HOME 
funds must contain a provision requir-
ing the payment of not less than the 
wages prevailing in the locality, as pre-
determined by the Secretary of Labor 

pursuant to the Davis-Bacon Act (40 
U.S.C. 276a–276a-5), to all laborers and 
mechanics employed in the develop-
ment of any part of the housing. Such 
contracts must also be subject to the 
overtime provisions, as applicable, of 
the Contract Work Hours and Safety 
Standards Act (40 U.S.C. 327–332). 

(2) The contract for construction 
must contain these wage provisions if 
HOME funds are used for any project 
costs in § 92.206, including construction 
or nonconstruction costs, of housing 
with 12 or more HOME-assisted units. 
When HOME funds are only used to as-
sist homebuyers to acquire single-fam-
ily housing, and not for any other 
project costs, the wage provisions 
apply to the construction of the hous-
ing if there is a written agreement 
with the owner or developer of the 
housing that HOME funds will be used 
to assist homebuyers to buy the hous-
ing and the construction contract cov-
ers 12 or more housing units to be pur-
chased with HOME assistance. The 
wage provisions apply to any construc-
tion contract that includes a total of 12 
or more HOME-assisted units, whether 
one or more than one project is covered 
by the construction contract. Once 
they are determined to be applicable, 
the wage provisions must be contained 
in the construction contract so as to 
cover all laborers and mechanics em-
ployed in the development of the entire 
project, including portions other than 
the assisted units. Arranging multiple 
construction contracts within a single 
project for the purpose of avoiding the 
wage provisions is not permitted. 

(3) Participating jurisdictions, con-
tractors, subcontractors, and other 
participants must comply with regula-
tions issued under these acts and with 
other Federal laws and regulations per-
taining to labor standards and HUD 
Handbook 1344.1 (Federal Labor Stand-
ards Compliance in Housing and Com-
munity Development Programs), as ap-
plicable. Participating jurisdictions 
must require certification as to com-
pliance with the provisions of this sec-
tion before making any payment under 
such contract. 

(b) Volunteers. The prevailing wage 
provisions of paragraph (a) of this sec-
tion do not apply to an individual who 
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receives no compensation or is paid ex-
penses, reasonable benefits, or a nomi-
nal fee to perform the services for 
which the individual volunteered and 
who is not otherwise employed at any 
time in the construction work. See 24 
CFR part 70. 

(c) Sweat equity. The prevailing wage 
provisions of paragraph (a) of this sec-
tion do not apply to members of an eli-
gible family who provide labor in ex-
change for acquisition of a property for 
homeownership or provide labor in lieu 
of, or as a supplement to, rent pay-
ments. 

§ 92.355 Lead-based paint. 
Housing assisted with HOME funds is 

subject to the Lead-Based Paint Poi-
soning Prevention Act (42 U.S.C. 4821– 
4846), the Residential Lead-Based Paint 
Hazard Reduction Act of 1992 (42 U.S.C. 
4851–4856), and implementing regula-
tions at part 35, subparts A, B, J, K, M 
and R of this title. 

[64 FR 50224, Sept. 15, 1999] 

§ 92.356 Conflict of interest. 
(a) Applicability. In the procurement 

of property and services by partici-
pating jurisdictions, State recipients, 
and subrecipients, the conflict of inter-
est provisions in 24 CFR 85.36 and 24 
CFR 84.42, respectively, apply. In all 
cases not governed by 24 CFR 85.36 and 
24 CFR 84.42, the provisions of this sec-
tion apply. 

(b) Conflicts prohibited. No persons de-
scribed in paragraph (c) of this section 
who exercise or have exercised any 
functions or responsibilities with re-
spect to activities assisted with HOME 
funds or who are in a position to par-
ticipate in a decisionmaking process or 
gain inside information with regard to 
these activities, may obtain a financial 
interest or benefit from a HOME-as-
sisted activity, or have an interest in 
any contract, subcontract or agree-
ment with respect thereto, or the pro-
ceeds thereunder, either for themselves 
or those with whom they have family 
or business ties, during their tenure or 
for one year thereafter. 

(c) Persons covered. The conflict of in-
terest provisions of paragraph (b) of 
this section apply to any person who is 
an employee, agent, consultant, officer, 
or elected official or appointed official 

of the participating jurisdiction, State 
recipient, or subrecipient which are re-
ceiving HOME funds. 

(d) Exceptions: Threshold requirements. 
Upon the written request of the par-
ticipating jurisdiction, HUD may grant 
an exception to the provisions of para-
graph (b) of this section on a case-by- 
case basis when it determines that the 
exception will serve to further the pur-
poses of the HOME Investment Part-
nerships Program and the effective and 
efficient administration of the partici-
pating jurisdiction’s program or 
project. An exception may be consid-
ered only after the participating juris-
diction has provided the following: 

(1) A disclosure of the nature of the 
conflict, accompanied by an assurance 
that there has been public disclosure of 
the conflict and a description of how 
the public disclosure was made; and 

(2) An opinion of the participating ju-
risdiction’s or State recipient’s attor-
ney that the interest for which the ex-
ception is sought would not violate 
State or local law. 

(e) Factors to be considered for excep-
tions. In determining whether to grant 
a requested exception after the partici-
pating jurisdiction has satisfactorily 
met the requirements of paragraph (d) 
of this section, HUD will consider the 
cumulative effect of the following fac-
tors, where applicable: 

(1) Whether the exception would pro-
vide a significant cost benefit or an es-
sential degree of expertise to the pro-
gram or project which would otherwise 
not be available; 

(2) Whether the person affected is a 
member of a group or class of low-in-
come persons intended to be the bene-
ficiaries of the assisted activity, and 
the exception will permit such person 
to receive generally the same interests 
or benefits as are being made available 
or provided to the group or class; 

(3) Whether the affected person has 
withdrawn from his or her functions or 
responsibilities, or the decisionmaking 
process with respect to the specific as-
sisted activity in question; 

(4) Whether the interest or benefit 
was present before the affected person 
was in a position as described in para-
graph (c) of this section; 
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(5) Whether undue hardship will re-
sult either to the participating juris-
diction or the person affected when 
weighed against the public interest 
served by avoiding the prohibited con-
flict; and 

(6) Any other relevant consider-
ations. 

(f) Owners and Developers. (1) No 
owner, developer or sponsor of a 
project assisted with HOME funds (or 
officer, employee, agent, elected or ap-
pointed official or consultant of the 
owner, developer or sponsor) whether 
private, for-profit or non-profit (includ-
ing a community housing development 
organization (CHDO) when acting as an 
owner, developer or sponsor) may oc-
cupy a HOME-assisted affordable hous-
ing unit in a project. This provision 
does not apply to an individual who re-
ceives HOME funds to acquire or reha-
bilitate his or her principal residence 
or to an employee or agent of the 
owner or developer of a rental housing 
project who occupies a housing unit as 
the project manager or maintenance 
worker. 

(2) Exceptions. Upon written request 
of a housing owner or developer, the 
participating jurisdiction (or State re-
cipient, if authorized by the State par-
ticipating jurisdiction) may grant an 
exception to the provisions of para-
graph (f)(1) of this section on a case-by- 
case basis when it determines that the 
exception will serve to further the pur-
poses of the HOME program and the ef-
fective and efficient administration of 
the owner’s or developer’s HOME-as-
sisted project. In determining whether 
to grant a requested exception, the par-
ticipating jurisdiction shall consider 
the following factors: 

(i) Whether the person receiving the 
benefit is a member of a group or class 
of low-income persons intended to be 
the beneficiaries of the assisted hous-
ing, and the exception will permit such 
person to receive generally the same 
interests or benefits as are being made 
available or provided to the group or 
class; 

(ii) Whether the person has with-
drawn from his or her functions or re-
sponsibilities, or the decisionmaking 
process with respect to the specific as-
sisted housing in question; 

(iii) Whether the tenant protection 
requirements of § 92.253 are being ob-
served; 

(iv) Whether the affirmative mar-
keting requirements of § 92.351 are 
being observed and followed; and 

(v) Any other factor relevant to the 
participating jurisdiction’s determina-
tion, including the timing of the re-
quested exception. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28930, May 28, 1997] 

§ 92.357 Executive Order 12372. 
(a) General. Executive Order 12372, as 

amended by Executive Order 12416 (3 
CFR, 1982 Comp., p. 197 and 3 CFR, 1983 
Comp., p. 186) (Intergovernmental Re-
view of Federal Programs) and HUD’s 
implementing regulations at 24 CFR 
part 52, allow each State to establish 
its own process for review and com-
ment on proposed Federal financial as-
sistance programs. 

(b) Applicability. Executive Order 
12372 applies to applications submitted 
with respect to HOME funds being com-
petitively reallocated under subpart J 
of this part to units of general local 
government. 

§ 92.358 Consultant activities. 
No person providing consultant serv-

ices in an employer-employee type re-
lationship shall receive more than a 
reasonable rate of compensation for 
personal services paid with HOME 
funds. In no event, however, shall such 
compensation exceed the limits in ef-
fect under the provisions of any appli-
cable statute (e.g., annual HUD appro-
priations acts which have set the limit 
at the equivalent of the daily rate paid 
for Level IV of the Executive Schedule, 
see the Departments of Veterans Af-
fairs and Housing and Urban Develop-
ment, and Independent Agencies Ap-
propriations Act, 1997, Pub. L. 104–204 
(September 26, 1996)). Such services 
shall be evidenced by written agree-
ments between the parties which detail 
the responsibilities, standards, and 
compensation. Consultant services pro-
vided under an independent contractor 
relationship are not subject to the 
compensation limitation of Level IV of 
the Executive Schedule. 

[62 FR 28930, May 28, 1997] 
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Subpart I—Technical Assistance 

§ 92.400 Coordinated Federal support 
for housing strategies. 

(a) General. HUD will provide assist-
ance in accordance with Subtitle C of 
the Act. 

(b) Notice of funding. HUD will pub-
lish a notice in the FEDERAL REGISTER 
announcing the availability of funding 
under this section as appropriate. 

Subpart J—Reallocations 

§ 92.450 General. 

(a) This subpart J sets out the condi-
tions under which HUD reallocates 
HOME funds that have been allocated, 
reserved, or placed in a HOME Invest-
ment Trust Fund. 

(b) A jurisdiction that is not a par-
ticipating jurisdiction but is meeting 
the requirements of §§ 92.102, 92.103, and 
92.104, (participation threshold, notice 
of intent, and submission of consoli-
dated plan) is treated as a partici-
pating jurisdiction for purposes of re-
ceiving a reallocation under subpart J 
of this part. 

§ 92.451 Reallocation of HOME funds 
from a jurisdiction that is not des-
ignated a participating jurisdiction 
or has its designation revoked. 

(a) Failure to be designated a partici-
pating jurisdiction. HUD will reallocate, 
under this section, any HOME funds al-
located to or reserved for a jurisdiction 
that is not a participating jurisdiction 
if: 

(1) HUD determines that the jurisdic-
tion has failed to: 

(i) Meet the participation threshold 
amount in § 92.102; 

(ii) Provide notice of its intent to be-
come a participating jurisdiction in ac-
cordance with § 92.103; or 

(iii) Submit its consolidated plan, in 
accordance with 24 CFR part 91; or 

(2) HUD after providing for amend-
ments and resubmissions in accordance 
with 24 CFR part 91 disapproves the ju-
risdiction’s consolidated plan. 

(b) Designation revoked. HUD will re-
allocate, under this section, any funds 
remaining in a jurisdiction’s HOME In-
vestment Trust Fund after HUD has re-
voked the jurisdiction’s designation as 

a participating jurisdiction under 
§ 92.107. 

(c) Manner of reallocation. HUD will 
reallocate funds that are subject to re-
allocation under this section in the fol-
lowing manner: 

(1) If the funds to be reallocated 
under this section are from a State, 
HUD will: 

(i) Make the funds available by com-
petition in accordance with criteria in 
§ 92.453 among applications submitted 
by units of general local government 
within the State and with preference 
being given to applications from units 
of general local government that are 
not participating jurisdictions, and 

(ii) Reallocate the remainder by for-
mula in accordance with § 92.454. 

(2) If the funds to be reallocated are 
from a unit of general local govern-
ment: 

(i) Located in a State that is partici-
pating jurisdiction, HUD will reallo-
cate the funds to that State. The 
State, in distributing these funds, must 
give preference to the provision of af-
fordable housing within the unit of 
general local government; or 

(ii) Located in a State that is not a 
participating jurisdiction, HUD will re-
allocate the funds by competition 
among units of general local govern-
ment and community housing develop-
ment organizations within the State, 
with priority going to applications for 
affordable housing within the unit of 
general local government; and reallo-
cate the remainder by formula in ac-
cordance with § 92.454. 

§ 92.452 Reallocation of community 
housing development organization 
set-aside. 

HUD will reallocate, under this sec-
tion, any HOME funds reduced or re-
captured by HUD from a participating 
jurisdiction’s HOME Investment Trust 
Fund under § 92.300(d). HUD will reallo-
cate these funds by competition in ac-
cordance with criteria in § 92.453 to 
other participating jurisdictions for af-
fordable housing developed, sponsored, 
or owned by community housing devel-
opment organizations. 

§ 92.453 Competitive reallocations. 
(a) HUD will invite applications 

through FEDERAL REGISTER publication 
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of a Notice of Funding Availability 
(NOFA), in accordance with section 102 
of the Department of Housing and 
Urban Development Reform Act of 1989 
(42 U.S.C. 3545) and the requirements of 
sec. 217(c) of the Cranston-Gonzalez Na-
tional Affordable Housing Act (42 
U.S.C. 12747(c)), for HOME funds that 
become available for competitive re-
allocation under § 92.451 or § 92.452, or 
both. The NOFA will describe the ap-
plication requirements and procedures, 
including the total funding available 
for the competition and any maximum 
amount of individual awards. The 
NOFA will also describe the selection 
criteria and any special factors to be 
evaluated in awarding points under the 
selection criteria. 

(b) The NOFA will include the selec-
tion criteria at sec. 217(c) of the Cran-
ston-Gonzalez National Affordable 
Housing Act (42 U.S.C. 12747(c)), with 
the following maximum number of 
points awarded for each category of 
criteria: 

(1) Commitment. Up to 25 points for 
the criteria at sec. 217(c)(1) of the Cran-
ston-Gonzalez National Affordable 
Housing Act (42 U.S.C. 12747(c)(1)); 

(2) Actions. Up to 50 points for the cri-
teria at sec. 217(c)(2) of the Cranston- 
Gonzalez National Affordable Housing 
Act (42 U.S.C. 12747(c)(2)); and 

(3) Policies. Up to 25 points for the cri-
teria at sec. 217(c)(3) of the Cranston- 
Gonzalez National Affordable Housing 
Act (42 U.S.C. 12747(c)(3)). 

[62 FR 44840, Aug. 22, 1997] 

§ 92.454 Reallocations by formula. 
(a) HUD will reallocate under this 

section: 
(1) Any HOME funds remaining avail-

able for reallocation after HUD has 
made competitive reallocations under 
§ 92.451 and § 92.452; 

(2) Any HOME funds available for re-
allocation because HUD reduced or re-
captured funds from participating ju-
risdiction under § 92.500(d) for failure to 
commit the funds within the time spec-
ified; 

(3) Any HOME funds withdrawn by 
HUD from a participating jurisdiction 
under 24 CFR 91.520(f) for failure to 
submit in a timely manner a perform-
ance report required by 24 CFR 91.520 
that is satisfactory to HUD; and 

(4) Any HOME funds remitted to HUD 
under § 92.503(b) when a jurisdiction 
ceases to be a participating jurisdic-
tion. 

(b) Any reallocation of funds from a 
State must be made only among all 
participating States, and any realloca-
tion of funds from units of general 
local government must be made only 
among all participating units of gen-
eral local government, except those 
participating jurisdictions that HUD 
has removed from participating in re-
allocations under § 92.552. 

(c) A local participating jurisdic-
tion’s share of a reallocation is cal-
culated by multiplying the amount 
available for reallocation to units of 
general local government by a factor 
that is that ratio of the participating 
jurisdiction’s formula allocation pro-
vided under § 92.50 to the total of the 
formula allocations provided for all 
local participating jurisdictions shar-
ing in the reallocation. A State partici-
pating jurisdiction’s share is com-
parably determined using the amount 
available for reallocation to States. 

(d) HUD will make reallocations 
under this section quarterly, unless the 
amount available for such reallocation 
is insufficient to warrant making a re-
allocation. In any event, HUD will 
make a reallocation under this section 
at least once a year. The minimum 
amount of a reallocation is $1000. 

Subpart K—Program 
Administration 

§ 92.500 The HOME Investment Trust 
Fund. 

(a) General. A HOME Investment 
Trust Fund consists of the accounts de-
scribed in this section solely for invest-
ment in accordance with the provisions 
of this part. HUD will establish a 
HOME Investment Trust Fund United 
States Treasury account for each par-
ticipating jurisdiction. Each partici-
pating jurisdiction may use either a 
separate local HOME Investment Trust 
Fund account or, a subsidiary account 
within its general fund (or other appro-
priate fund) as the local HOME Invest-
ment Trust Fund account. 

(b) Treasury Account. The United 
States Treasury account of the HOME 
Investment Trust Fund includes funds 
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allocated to the participating jurisdic-
tion under § 92.50 (including for a local 
participating jurisdiction, any transfer 
of the State’s allocation pursuant to 
§ 92.102(b)(2)) and funds reallocated to 
the participating jurisdiction, either 
by formula or by competition, under 
subpart J of this part; and 

(c) Local Account. (1) The local ac-
count of the HOME Investment Trust 
Fund includes deposits of HOME funds 
disbursed from the Treasury account; 
the deposit of any State funds (other 
than HOME funds transferred pursuant 
to § 92.102(b)(2)) or local funds that en-
able the jurisdiction to meet the par-
ticipating threshold amount in § 92.102; 
any program income (from both the al-
located funds and matching contribu-
tions in accordance with the definition 
of program income); and any repay-
ments or recaptured funds as required 
by § 92.503. 

(2) The participating jurisdiction 
may establish a second local account of 
the HOME Investment Trust Funds if: 

(i) The participating jurisdiction has 
its own affordable housing trust fund 
that the participating jurisdiction will 
use for matching contributions to the 
HOME program; 

(ii) The statute or local ordinance re-
quires repayments from its own trust 
fund to be made to the trust fund; 

(iii) The participating jurisdiction es-
tablishes a separate account within its 
own trust fund for repayments of the 
matching contributions; and 

(iv) The funds in the account are used 
solely for investment in eligible activi-
ties within the participating jurisdic-
tion’s boundaries in accordance with 
the provisions of this part, except as 
provided under § 92.201(a)(2). 

(3) The funds in the local account 
cannot be used for the matching con-
tribution and do not need to be 
matched. 

(d)(1) Reductions. HUD will reduce or 
recapture HOME funds in the HOME 
Investment Trust Fund by the amount 
of: 

(A) Any funds in the United States 
Treasury account that are required to 
be reserved (i.e., 15 percent of the 
funds) by a participating jurisdiction 
under § 92.300 that are not reserved for 
a community housing development or-
ganization pursuant to a written agree-

ment within 24 months after the last 
day of the month in which HUD noti-
fies the participating jurisdiction of 
HUD’s execution of the HOME Invest-
ment Partnership Agreement; 

(B) Any funds in the United States 
Treasury account that are not com-
mitted within 24 months after the last 
day of the month in which HUD noti-
fies the participating jurisdiction of 
HUD’s execution of the HOME Invest-
ment Partnership Agreement; 

(C) Any funds in the United States 
Treasury account that are not ex-
pended within five years after the last 
day of the month in which HUD noti-
fies the participating jurisdiction of 
HUD’s execution of the HOME Invest-
ment Partnership Agreement; and 

(D) Any penalties assessed by HUD 
under § 92.552. 

(2) For purposes of determining the 
amount by which the HOME Invest-
ment Trust Fund will be reduced or re-
captured under paragraphs (d)(1)(A), 
(B) and (C) of this section, HUD will 
consider the sum of commitments to 
CHDOs, commitments, or expenditures, 
as applicable, from the fiscal year allo-
cation being examined and from subse-
quent allocations. This sum must be 
equal to or greater than the amount of 
the fiscal year allocation being exam-
ined, or in the case of commitments to 
CHDOs, 15 percent of that fiscal year 
allocation. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 28930, May 28, 1997] 

§ 92.501 HOME Investment Partner-
ship Agreement. 

Allocated and reallocated funds will 
be made available pursuant to a HOME 
Investment Partnership Agreement. 
The agreement ensures that HOME 
funds invested in affordable housing 
are repayable if the housing ceases to 
qualify as affordable housing before the 
period of affordability expires. 

§ 92.502 Program disbursement and in-
formation system. 

(a) General. The Home Investment 
Trust Fund account established in the 
United States Treasury is managed 
through a computerized disbursement 
and information system established by 
HUD. The system disburses HOME 
funds that are allocated or reallocated, 
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and collects and reports information on 
the use of HOME funds in the United 
States Treasury account. [For purposes 
of reporting in the Integrated Disburse-
ment and Information System, a 
HOME project is an activity.] 

(b) Project set-up. (1) After the partici-
pating jurisdiction executes the HOME 
Investment Partnership Agreement, 
submits the applicable banking and se-
curity documents, complies with the 
environmental requirements under 24 
CFR part 58 for release of funds and 
commits funds to a specific local 
project, the participating jurisdiction 
may identify (set up) specific invest-
ments in the disbursement and infor-
mation system. Investments that re-
quire the set-up of projects in the sys-
tem are the acquisition, new construc-
tion, or rehabilitation of housing, and 
the provision of tenant-based rental as-
sistance. The participating jurisdiction 
is required to enter complete project 
set-up information at the time of 
project set-up. 

(2) If the project set-up information 
is not completed within 20 days of the 
project set-up call, the project may be 
cancelled by the system. In addition, a 
project which has been committed in 
the system for 12 months without an 
initial disbursement of funds may be 
cancelled by the system. 

(c) Disbursement of HOME funds. (1) 
After complete project set-up informa-
tion is entered into the disbursement 
and information system, HOME funds 
for the project may be drawn down 
from the United States Treasury ac-
count by the participating jurisdiction 
by electronic funds transfer. The funds 
will be deposited in the local account 
of the HOME Investment Trust Fund of 
the participating jurisdiction within 48 
to 72 hours of the disbursement re-
quest. Any drawdown of HOME funds 
from the United States Treasury ac-
count is conditioned upon the provision 
of satisfactory information by the par-
ticipating jurisdiction about the 
project or tenant-based rental assist-
ance and compliance with other proce-
dures, as specified by HUD. 

(2) HOME funds drawn from the 
United States Treasury account must 
be expended for eligible costs within 15 
days. Any interest earned within the 15 
day period may be retained by the par-

ticipating jurisdiction as HOME funds. 
Any funds that are drawn down and not 
expended for eligible costs within 15 
days of the disbursement must be re-
turned to HUD for deposit in the par-
ticipating jurisdiction’s United States 
Treasury account of the HOME Invest-
ment Trust Fund. Interest earned after 
15 days belongs to the United States 
and must be remitted promptly, but at 
least quarterly, to HUD, except that a 
local participating jurisdiction may re-
tain interest amounts up to $100 per 
year for administrative expenses and 
States are subject to the Intergovern-
mental Cooperation Act (31 U.S.C. 6501 
et seq.). 

(3) HOME funds in the local account 
of the HOME Investment Trust Fund 
must be disbursed before requests are 
made for HOME funds in the United 
States Treasury account. 

(4) A participating jurisdiction will 
be paid on an advance basis provided it 
complies with the requirements of this 
part. 

(d) Project completion. (1) Complete 
project completion information must 
be entered into the disbursement and 
information system, or otherwise pro-
vided, within 120 days of the final 
project drawdown. If satisfactory 
project completion information is not 
provided, HUD may suspend further 
project set-ups or take other corrective 
actions. 

(2) Additional HOME funds may be 
committed to a project up to one year 
after project completion, but the 
amount of HOME funds in the project 
may not exceed the maximum per-unit 
subsidy amount established under 
§ 92.250. 

(e) Access by other participants. Access 
to the disbursement and information 
system by other entities participating 
in the HOME program (e.g., State re-
cipients) will be governed by proce-
dures established by HUD. 

§ 92.503 Program income, repayments, 
and recaptured funds. 

(a) Program income. (1) Program in-
come must be used in accordance with 
the requirements of this part. Program 
income must be deposited in the par-
ticipating jurisdiction’s HOME Invest-
ment Trust Fund local account unless 
the participating jurisdiction permits 
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the State recipient or subrecipient to 
retain the program income for addi-
tional HOME projects pursuant to the 
written agreement required by § 92.504. 

(2) If the jurisdiction is not a partici-
pating jurisdiction when the program 
income is received, the funds are not 
subject to the requirements of this 
part. 

(3) Program income derived from 
consortium activities undertaken by or 
within a member unit of general local 
government which thereafter termi-
nates its participation in the consor-
tium continues to be program income 
of the consortium. 

(b) Repayments. (1) Any HOME funds 
invested in housing that does not meet 
the affordability requirements for the 
period specified in § 92.252 or § 92.254, as 
applicable, must be repaid by the par-
ticipating jurisdiction in accordance 
with paragraph (b)(3) of this section. 

(2) Any HOME funds invested in a 
project that is terminated before com-
pletion, either voluntarily or other-
wise, must be repaid by the partici-
pating jurisdiction in accordance with 
paragraph (b)(3) of this section except 
for repayments of project specific com-
munity housing development organiza-
tion loans which are waived in accord-
ance with §§ 92.301(a)(3) and 92.301(b)(3). 

(3) If the HOME funds were disbursed 
from the participating jurisdiction’s 
HOME Investment Trust Fund Treas-
ury account, they must be repaid to 
the Treasury account. If the HOME 
funds were disbursed from the partici-
pating jurisdiction’s HOME Investment 
Trust Fund local account, they must 
be repaid to the local account. If the 
jurisdiction is not a participating juris-
diction when the repayment is made, 
the funds must be remitted to HUD and 
reallocated in accordance with § 92.454. 

(c) Recaptures. HOME funds recap-
tured in accordance with 
§ 92.254(a)(5)(ii) must be used in accord-
ance with the requirements of this 
part. Recaptured funds must be depos-
ited in the participating jurisdiction’s 
HOME Investment Trust Fund local ac-
count unless the participating jurisdic-
tion permits the State recipient, sub-
recipient, or community housing devel-
opment organization to retain the re-
captured funds for additional HOME 
projects pursuant to the written agree-

ment required by § 92.504. If the juris-
diction is not a participating jurisdic-
tion when the recaptured funds are re-
ceived, the funds must be remitted to 
HUD and reallocated in accordance 
with § 92.454. 

§ 92.504 Participating jurisdiction re-
sponsibilities; written agreements; 
on-site inspection. 

(a) Responsibilities. The participating 
jurisdiction is responsible for man-
aging the day to day operations of its 
HOME program, ensuring that HOME 
funds are used in accordance with all 
program requirements and written 
agreements, and taking appropriate ac-
tion when performance problems arise. 
The use of State recipients, subrecipi-
ents, or contractors does not relieve 
the participating jurisdiction of this 
responsibility. The performance of 
each contractor and subrecipient must 
be reviewed at least annually. 

(b) Executing a written agreement. Be-
fore disbursing any HOME funds to any 
entity, the participating jurisdiction 
must enter into a written agreement 
with that entity. Before disbursing any 
HOME funds to any entity, a State re-
cipient, subrecipient, or contractor 
which is administering all or a part of 
the HOME program on behalf of the 
participating jurisdiction, must also 
enter into a written agreement with 
that entity. The written agreement 
must ensure compliance with the re-
quirements of this part. 

(c) Provisions in written agreements. 
The contents of the agreement may 
vary depending upon the role the enti-
ty is asked to assume or the type of 
project undertaken. This section de-
tails basic requirements by role and 
the minimum provisions that must be 
included in a written agreement. 

(1) State recipient. The provisions in 
the written agreement between the 
State and a State recipient will depend 
on the program functions that the 
State specifies the State recipient will 
carry out in accordance with § 92.201(b). 

(i) Use of the HOME funds. The agree-
ment must describe the use of the 
HOME funds, including the tasks to be 
performed, a schedule for completing 
the tasks, and a budget. These items 
must be in sufficient detail to provide 
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a sound basis for the State to effec-
tively monitor performance under the 
agreement. 

(ii) Affordability. The agreement must 
require housing assisted with HOME 
funds to meet the affordability require-
ments of § 92.252 or § 92.254, as applica-
ble, and must require repayment of the 
funds if the housing does not meet the 
affordability requirements for the spec-
ified time period. 

(iii) Program income. The agreement 
must state if program income is to be 
remitted to the State or to be retained 
by the State recipient for additional el-
igible activities. 

(iv) Uniform administrative require-
ments. The agreement must require the 
State recipient to comply with applica-
ble uniform administrative require-
ments, as described in § 92.505. 

(v) Project requirement. The agreement 
must require compliance with project 
requirements in subpart F of this part, 
as applicable in accordance with the 
type of project assisted. 

(vi) Other program requirements. The 
agreement must require the State re-
cipient to carry out each activity in 
compliance with all Federal laws and 
regulations described in subpart H of 
this part, except that the State recipi-
ent does not assume the State’s respon-
sibilities for release of funds under 
§ 92.352 and the intergovernmental re-
view process in § 92.357 does not apply 
to the State recipient. 

(vii) Affirmative marketing. The agree-
ment must specify the State recipient’s 
affirmative marketing responsibilities 
in accordance with § 92.351, if the 
HOME funds received by the State re-
cipient will be used for housing con-
taining five or more assisted units. 

(viii) Requests for disbursement of 
funds. The agreement must specify 
that the State recipient may not re-
quest disbursement of HOME funds 
under this agreement until the funds 
are needed for payment of eligible 
costs. The amount of each request 
must be limited to the amount needed. 
Program income must be disbursed be-
fore the State recipient requests funds 
from the State. 

(ix) Records and reports. The agree-
ment must specify the particular 
records that must be maintained and 
the information or reports that must 

be submitted in order to assist the 
State in meeting its recordkeeping and 
reporting requirements. 

(x) Enforcement of the agreement. The 
agreement must provide for a means of 
enforcement of affordable housing re-
quirements by the State or the in-
tended beneficiaries, if the State re-
cipient will be the owner at project 
completion of the affordable housing. 
The means of enforcement may include 
liens on real property, deed restric-
tions, or covenants running with the 
land. The affordability requirements in 
§ 92.252 must be enforced by deed re-
striction. In addition, the agreement 
must specify remedies for breach of the 
HOME requirements. The agreement 
must specify that, in accordance with 
24 CFR 85.43, suspension or termination 
may occur if the State recipient mate-
rially fails to comply with any term of 
the agreement. The State may permit 
the agreement to be terminated for 
convenience in accordance with 24 CFR 
85.44. 

(xi) If the State recipient provides 
funds to for-profit owners or devel-
opers, nonprofit owners or developers, 
subrecipients, homeowners, home-
buyers, tenants receiving tenant-based 
rental assistance, or contractors who 
are providing services to the State re-
cipient, the State recipient must have 
a written agreement with such entities 
which meets the requirements of this 
section. 

(xii) Duration of the agreement. The 
duration of the agreement will depend 
on which functions the State recipient 
performs (e.g., whether the State re-
cipient or the State has responsibility 
for monitoring rental projects for the 
period of affordability) and which ac-
tivities are funded under the agree-
ment. 

(2) Subrecipient. A subrecipient is a 
public agency or nonprofit selected by 
the participating jurisdiction to ad-
minister all or a portion of the partici-
pating jurisdiction’s HOME Program. 
The agreement between the partici-
pating jurisdiction and the sub-
recipient must include: 

(i) Use of the HOME funds. The agree-
ment must describe the use of the 
HOME funds, including the tasks to be 
performed, a schedule for completing 
the tasks, a budget, and the period of 
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the agreement. These items must be in 
sufficient detail to provide a sound 
basis for the participating jurisdiction 
effectively to monitor performance 
under the agreement. 

(ii) Program income. The agreement 
must state if program income is to be 
remitted to the participating jurisdic-
tion or to be retained by the sub-
recipient for additional eligible activi-
ties. 

(iii) Uniform administrative require-
ments. The agreement must require the 
subrecipient to comply with applicable 
uniform administrative requirements, 
as described in § 92.505. 

(iv) Other program requirements. The 
agreement must require the sub-
recipient to carry out each activity in 
compliance with all Federal laws and 
regulations described in subpart H of 
this part, except that the subrecipient 
does not assume the participating ju-
risdiction’s responsibilities for envi-
ronmental review under § 92.352 and the 
intergovernmental review process in 
§ 92.357 does not apply. 

(v) Affirmative marketing. The agree-
ment must specify the subrecipient’s 
affirmative marketing responsibilities 
in accordance with § 92.351, if the 
HOME funds administered by the sub-
recipient will be used for housing con-
taining five or more assisted units. 

(vi) Requests for disbursement of funds. 
The agreement must specify that the 
subrecipient may not request disburse-
ment of funds under the agreement 
until the funds are needed for payment 
of eligible costs. The amount of each 
request must be limited to the amount 
needed. Program income must be dis-
bursed before the subrecipient requests 
funds from the participating jurisdic-
tion. 

(vii) Reversion of assets. The agree-
ment must specify that upon expira-
tion of the agreement, the subrecipient 
must transfer to the participating ju-
risdiction any HOME funds on hand at 
the time of expiration and any ac-
counts receivable attributable to the 
use of HOME funds. 

(viii) Records and reports. The agree-
ment must specify the particular 
records that must be maintained and 
the information or reports that must 
be submitted in order to assist the par-
ticipating jurisdiction in meeting its 

recordkeeping and reporting require-
ments. 

(ix) Enforcement of the agreement. The 
agreement must specify remedies for 
breach of the provisions of the agree-
ment. The agreement must specify 
that, in accordance with 24 CFR 85.43, 
suspension or termination may occur if 
the subrecipient materially fails to 
comply with any term of the agree-
ment. The participating jurisdiction 
may permit the agreement to be termi-
nated for convenience in accordance 
with 24 CFR 85.44. 

(x) If the subrecipient provides HOME 
funds to for-profit owners or devel-
opers, nonprofit owners or developers, 
subrecipients, homeowners, home-
buyers, tenants receiving tenant-based 
rental assistance, or contractors, the 
subrecipient must have a written 
agreement which meets the require-
ments of this section. 

(3) For-profit or nonprofit housing 
owner, sponsor or developer (other than 
single-family owner-occupant)—(i) Use of 
the HOME funds. The agreement be-
tween the participating jurisdiction 
and a for-profit or non-profit housing 
owner, sponsor or developer must de-
scribe the use of the HOME funds, in-
cluding the tasks to be performed, a 
schedule for completing the tasks, and 
a budget. These items must be in suffi-
cient detail to provide a sound basis for 
the participating jurisdiction to effec-
tively monitor performance under the 
agreement. 

(ii) Affordability. The agreement must 
require housing assisted with HOME 
funds to meet the affordability require-
ments of § 92.252 or § 92.254, as applica-
ble, and must require repayment of the 
funds if the housing does not meet the 
affordability requirements for the spec-
ified time period. If the owner or devel-
oper is undertaking rental projects, the 
agreement must establish the initial 
rents and the procedures for rent in-
creases. If the owner or developer is un-
dertaking homeownership projects for 
sale to homebuyers in accordance with 
§ 92.254(a), the agreement must set 
forth the resale or recapture require-
ments which must be imposed on the 
housing. 

(iii) Project requirements. The agree-
ment must require compliance with 
project requirements in subpart F of 
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this part, as applicable in accordance 
with the type of project assisted. 

(iv) Property standards. The agree-
ment must require the housing to meet 
the property standards in § 92.251 and 
the lead-based paint requirements in 
part 35, subparts A, B, J, K, M and R of 
this title, upon project completion. The 
agreement must also require owners of 
rental housing assisted with HOME 
funds to maintain the housing compli-
ance with § 92.251 for the duration of 
the affordability period. 

(v) Other program requirements. The 
agreement must require the owner, de-
veloper or sponsor to carry out each 
project in compliance with the fol-
lowing requirements of subpart H of 
this part: 

(A) If the project contains 5 or more 
HOME-assisted units, the agreement 
must specify the owner or developer’s 
affirmative marketing responsibilities 
as enumerated by the participating ju-
risdiction in accordance with § 92.351. 

(B) The federal requirements and 
nondiscrimination established in 
§ 92.350. 

(C) Any displacement, relocation, and 
acquisition requirements imposed by 
the participating jurisdiction con-
sistent with § 92.353. 

(D) The labor requirements in § 92.354. 
(E) The conflict of interest provisions 

prescribed in § 92.356(f). 
(vi) Records and reports. The agree-

ment must specify the particular 
records that must be maintained and 
the information or reports that must 
be submitted in order to assist the par-
ticipating jurisdiction in meeting its 
recordkeeping and reporting require-
ments. 

(vii) Enforcement of the agreement. The 
agreement must provide for a means of 
enforcement of the affordable housing 
requirements by the participating ju-
risdiction or the intended beneficiaries. 
This means of enforcement may in-
clude liens on real property, deed re-
strictions or covenants running with 
the land. The affordability require-
ments in § 92.252 must be enforced by 
deed restriction. In addition, the agree-
ment must specify remedies for breach 
of the provisions of the agreement. 

(viii) Requests for disbursement of 
funds. The agreement must specify 
that the developer may not request dis-

bursement of funds under the agree-
ment until the funds are needed for 
payment of eligible costs. The amount 
of each request must be limited to the 
amount needed. 

(ix) Duration of the agreement. The 
agreement must specify the duration of 
the agreement. If the housing assisted 
under this agreement is rental housing, 
the agreement must be in effect 
through the affordability period re-
quired by the participating jurisdiction 
under § 92.252. If the housing assisted 
under this agreement is homeowner-
ship housing, the agreement must be in 
effect at least until completion of the 
project and ownership by the low-in-
come family. 

(x) Community housing development or-
ganization provisions. If the nonprofit 
owner or developer is a community 
housing development organization and 
is using set-aside funds under § 92.300, 
the agreement must include the appro-
priate provisions under §§ 92.300 and 
92.301. 

(4) Contractor. The participating ju-
risdiction selects a contractor through 
applicable procurement procedures and 
requirements. The contractor provides 
goods or services in accordance with a 
written agreement (the contract). For 
contractors who are administering all 
or a portion of the HOME program, the 
contract must include at a minimum 
the following provisions: 

(i) Use of the HOME funds. The agree-
ment must describe the use of the 
HOME funds, including the tasks to be 
performed, a schedule for completing 
the tasks, a budget, and the length of 
the agreement. 

(ii) Program requirements. The agree-
ment must provide that the contractor 
is subject to the requirements in part 
92 that are applicable to the partici-
pating jurisdiction, except §§ 92.505 and 
92.506 do not apply, and the contractor 
cannot assume the participating juris-
diction responsibilities for environ-
mental review, decisionmaking, and 
action under § 92.352. Where the con-
tractor is administering only a portion 
of the program, the agreement must 
list the requirements applicable to the 
activities the contractor is admin-
istering. 

(iii) Duration of agreement. The agree-
ment must specify the duration of the 
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contract. Generally, the duration of a 
contract should not exceed two years. 

(5) Homebuyer, homeowner or tenant re-
ceiving tenant-based rental or security de-
posit assistance. When a participating 
jurisdiction provides assistance to a 
homebuyer, homeowner or tenant the 
written agreement may take many 
forms depending upon the nature of as-
sistance. As appropriate, it must in-
clude as a minimum: 

(i) For homebuyers, the agreement 
must conform to the requirements in 
§ 92.254(a), the value of the property, 
principal residence, lease-purchase, if 
applicable, and the resale or recapture 
provisions. The agreement must speci-
fy the amount of HOME funds, the 
form of assistance, e.g., grant, amor-
tizing loan, deferred payment loan, the 
use of the funds (e.g., down-payment, 
closing costs, rehabilitation) and the 
time by which the housing must be ac-
quired. 

(ii) For homeowners, the agreement 
must conform to the requirements in 
§ 92.254(b) and specify the amount and 
form of HOME assistance, rehabilita-
tion work to be undertaken, date for 
completion, and property standards to 
be met. 

(iii) For tenants, the rental assist-
ance contract or the security deposit 
contract must conform to §§ 92.209 and 
92.253. 

(d) On site inspections—(1) HOME as-
sisted rental housing. During the period 
of affordability, the participating juris-
diction must perform on-site inspec-
tions of HOME-assisted rental housing 
to determine compliance with the 
property standards of § 92.251 and to 
verify the information submitted by 
the owners in accordance with the re-
quirements of § 92.252 no less than: 
every three years for projects con-
taining 1 to 4 units; every two years for 
projects containing 5 to 25 units; and 
every year for projects containing 26 or 
more units. Inspections must be based 
on a sufficient sample of units. 

(2) Tenant-based rental assistance. The 
participating jurisdiction must per-
form annual on-site inspections of 
rental housing occupied by tenants re-
ceiving HOME-assisted TBRA to deter-

mine compliance with the property 
standards of § 92.251. 

[61 FR 48750, Sept. 16, 1996, as amended at 64 
FR 50224, Sept. 15, 1999; 67 FR 61757, Oct. 1, 
2002; 68 FR 56404, Sept. 30, 2003] 

§ 92.505 Applicability of uniform ad-
ministrative requirements. 

(a) Governmental entities. The require-
ments of OMB Circular No. A–87 and 
the following requirements of 24 CFR 
part 85 apply to the participating juris-
diction, State recipients, and any gov-
ernmental subrecipient receiving 
HOME funds: §§ 85.6, 85.12, 85.20, 85.22, 
85.26, 85.32 through 85.34, 85.36, 85.44, 
85.51, and 85.52. 

(b) Non-profit organizations. The re-
quirements of OMB Circular No. A–122 
and the following requirements of 24 
CFR part 84 apply to subrecipients re-
ceiving HOME funds that are nonprofit 
organizations that are not govern-
mental subrecipients: §§ 84.2, 84.5, 84.13 
through 84.16, 84.21, 84.22, 84.26 through 
84.28, 84.30, 84.31, 84.34 through 84.37, 
84.40 through 84.48, 84.51, 84.60 through 
84.62, 84.72, and 84.73. 

(c) OMB Circulars referenced in this 
part may be obtained from: Executive 
Office of the President, Publication 
Service, 725 17th Street, N.W., Suite G– 
2200, Washington, DC 20503; telephone: 
(202) 395–7332. 

[61 FR 84750, Sept. 16, 1996, as amended at 62 
FR 28930, May 28, 1997] 

§ 92.506 Audit. 

Audits of the participating jurisdic-
tion, State recipients, and subrecipi-
ents must be conducted in accordance 
with 24 CFR 84.26 and 85.26. 

[67 FR 61757, Oct. 1, 2002] 

§ 92.507 Closeout. 

Home funds will be closed out in ac-
cordance with procedures established 
by HUD. 

[62 FR 44840, Aug. 22, 1997] 

§ 92.508 Recordkeeping. 

(a) General. Each participating juris-
diction must establish and maintain 
sufficient records to enable HUD to de-
termine whether the participating ju-
risdiction has met the requirements of 
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this part. At a minimum, the following 
records are needed: 

(1) Records concerning designation as a 
participating jurisdiction. (i) For a con-
sortium, the consortium agreement 
among the participating member units 
of general local government as re-
quired by § 92.101. 

(ii) For a unit of general local gov-
ernment receiving a formula allocation 
of less than $750,000 (or less than 
$500,000 in fiscal years in which Con-
gress appropriates less than $1.5 billion 
for this part), records demonstrating 
that funds have been made available 
(either by the State or the unit of gen-
eral local government, or both) equal 
to or greater than the difference be-
tween its formula allocation and 
$750,000 (or $500,000 in fiscal years in 
which Congress appropriates less than 
$1.5 billion) as required by § 92.102(b). 

(2) Program records. (i) Records of the 
efforts to maximize participation by 
the private sector as required by 
§ 92.200. 

(ii) The forms of HOME assistance 
used in the program, including any 
forms of investment described in the 
Consolidated Plan under 24 CFR part 91 
which are not identified in § 92.205(b). 

(iii) The subsidy layering guidelines 
adopted in accordance with § 92.250 
which support the participating juris-
diction’s Consolidated Plan certifi-
cation. 

(iv) If existing debt is refinanced for 
multi-family rehabilitation projects, 
the refinancing guidelines established 
in accordance with § 92.206(b), described 
in the Consolidated Plan. 

(v) If HOME funds are used for ten-
ant-based rental assistance, records 
supporting the participating jurisdic-
tion’s Consolidated Plan certification 
in accordance with § 92.209(b), including 
documentation of the local market 
conditions that led to the choice of this 
option; written selection policies and 
criteria; supporting documentation for 
preferences for specific categories of 
individuals with disabilities; and 
records supporting the rent standard 
and minimum tenant contribution es-
tablished in accordance with § 92.209(h). 

(vi) If HOME funds are used for ten-
ant-based rental assistance or rental 
housing, records evidencing that not 
less than 90 percent of the families re-

ceiving such rental assistance meet the 
income requirements of § 92.216. 

(vii) If HOME funds are used for 
homeownership housing, the proce-
dures used for establishing 95 percent 
of the median purchase price for the 
area in accordance with § 92.254(a)(2), in 
the Consolidated Plan. 

(viii) If HOME funds are used for ac-
quisition of housing for homeowner-
ship, the resale or recapture guidelines 
established in accordance with 
§ 92.254(a)(5), in the Consolidated Plan. 

(ix) Records demonstrating compli-
ance with the matching requirements 
of § 92.218 through § 92.222 including a 
running log and project records docu-
menting the type and amount of match 
contributions by project. 

(x) Records documenting compliance 
with the 24 month commitment dead-
line of § 92.500(d). 

(xi) Records demonstrating compli-
ance with the fifteen percent CHDO 
set-aside requirement of § 92.300(a). 

(xii) Records documenting compli-
ance with the ten percent limitation on 
administrative and planning costs in 
accordance with § 92.207. 

(3) Project records. (i) A full descrip-
tion of each project assisted with 
HOME funds, including the location, 
form of HOME assistance, and the 
units or tenants assisted with HOME 
funds. 

(ii) The source and application of 
funds for each project, including sup-
porting documentation in accordance 
with 24 CFR 85.20. 

(iii) Records demonstrating that each 
rental housing or homeownership 
project meets the minimum per-unit 
subsidy amount of § 92.205(c), the max-
imum per-unit subsidy amount of 
§ 92.250(a) and the subsidy layering 
guidelines adopted in accordance with 
§ 92.250(b). 

(iv) Records demonstrating that each 
project meets the property standards of 
§ 92.251 and the lead based paint re-
quirements of § 92.355. 

(v) Records demonstrating that each 
family is income eligible in accordance 
with § 92.203. 

(vi) Records demonstrating that each 
tenant-based rental assistance project 
meets the written tenant selection 
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policies and criteria of § 92.209(c), in-
cluding the tenant preference require-
ments, the rent reasonableness require-
ments of § 92.209(f), the maximum sub-
sidy provisions of § 92.209(h), HQS in-
spection reports, and calculation of the 
HOME subsidy. 

(vii) Records demonstrating that 
each rental housing project meets the 
affordability and income targeting re-
quirements of § 92.252 for the required 
period. Records must be kept for each 
family assisted. 

(viii) Records demonstrating that 
each multifamily rental housing 
project involving rehabilitation with 
refinancing complies with the refi-
nancing guidelines established in ac-
cordance with § 92.206(b). 

(ix) Records demonstrating that each 
lease for a tenant receiving tenant- 
based rental assistance and for an as-
sisted rental housing unit complies 
with the tenant and participant protec-
tions of § 92.253. Records must be kept 
for each family. 

(x) Records demonstrating that the 
purchase price or estimated value after 
rehabilitation for each homeownership 
housing project does not exceed 95 per-
cent of the median purchase price for 
the area in accordance with 
§ 92.254(a)(2). The records must dem-
onstrate how the estimated value was 
determined. 

(xi) Records demonstrating that each 
homeownership project meets the af-
fordability requirements of § 92.254 for 
the required period. 

(xii) Records demonstrating that any 
pre-award costs charged to the HOME 
allocation meet the requirements of 
§ 92.212. 

(xiii) Records demonstrating that a 
site and neighborhood standards review 
was conducted for each project which 
includes new construction of rental 
housing assisted under this part to de-
termine that the site meets the re-
quirements of 24 CFR 983.6(b), in ac-
cordance with § 92.202. 

(4) Community Housing Development 
Organizations (CHDOs) Records. (i) Writ-
ten agreements reserving HOME funds 
to CHDOs in accordance with § 92.300(a). 

(ii) Records setting forth the efforts 
made to identify and encourage 
CHDOs, as required by § 92.300(b). 

(iii) The name and qualifications of 
each CHDO and amount of HOME 
CHDO set-aside funds reserved and 
committed. 

(iv) Records demonstrating that each 
CHDO complies with the written agree-
ments required by § 92.504. 

(v) Records concerning the use of 
CHDO setaside funds, including funds 
used to develop CHDO capacity pursu-
ant to § 92.300(b). 

(vi) Records concerning the use of 
funds for CHDO operating expenses and 
demonstrating compliance with the re-
quirements of § 92.208, § 92.300(e) and 
§ 92.300(f). 

(vii) Records concerning the tenant 
participation plan required by § 92.303. 

(viii) Records concerning project-spe-
cific assistance to CHDOs pursuant to 
§ 92.301, including the impediments to 
repayment, if repayment is waived. 

(5) Financial records. (i) Records iden-
tifying the source and application of 
funds for each fiscal year, including the 
formula allocation, any reallocation 
(identified by federal fiscal year appro-
priation), and any State or local funds 
provided under § 92.102(b). 

(ii) Records concerning the HOME In-
vestment Trust Fund Treasury account 
and local account required to be estab-
lished and maintained by § 92.500, in-
cluding deposits, disbursements, bal-
ances, supporting documentation and 
any other information required by the 
program disbursement and information 
system established by HUD. 

(iii) Records identifying the source 
and application of program income, re-
payments and recaptured funds. 

(iv) Records demonstrating adequate 
budget control, in accordance with 24 
CFR 85.20, including evidence of peri-
odic account reconciliations. 

(6) Program administration records. (i) 
Records demonstrating compliance 
with the written agreements required 
by § 92.504. 

(ii) Records demonstrating compli-
ance with the applicable uniform ad-
ministrative requirements required by 
§ 92.505. 

(iii) Records documenting required 
inspections, monitoring reviews and 
audits, and the resolution of any find-
ings or concerns. 

(7) Records concerning other Federal re-
quirements—(i) Equal opportunity and 
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fair housing records. (A) Data on the ex-
tent to which each racial and ethnic 
group and single-headed households (by 
gender of household head) have applied 
for, participated in, or benefited from, 
any program or activity funded in 
whole or in part with HOME funds. 

(B) Documentation of actions under-
taken to meet the requirements of 24 
CFR part 135 which implements section 
3 of the Housing Development Act of 
1968, as amended (12 U.S.C. 1701u). 

(C) Documentation of the actions the 
participating jurisdiction has taken to 
affirmatively further fair housing. 

(ii) Affirmative marketing and MBE/ 
WBE records. 

(A) Records demonstrating compli-
ance with the affirmative marketing 
procedures and requirements of § 92.351. 

(B) Documentation and data on the 
steps taken to implement the jurisdic-
tion’s outreach programs to minority- 
owned (MBE) and female-owned (WBE) 
businesses including data indicating 
the racial/ethnic or gender character of 
each business entity receiving a con-
tract or subcontract of $25,000 or more 
paid, or to be paid, with HOME funds; 
the amount of the contract or sub-
contract, and documentation of par-
ticipating jurisdiction’s affirmative 
steps to assure that minority business 
and women’s business enterprises have 
an equal opportunity to obtain or com-
pete for contracts and subcontracts as 
sources of supplies, equipment, con-
struction, and services. 

(iii) Records demonstrating compli-
ance with the environmental review re-
quirements of § 92.352 and 24 CFR part 
58, including flood insurance require-
ments. 

(iv) Records demonstrating compli-
ance with the requirements of § 92.353 
regarding displacement, relocation, 
and real property acquisition, includ-
ing project occupancy lists identifying 
the name and address of all persons oc-
cupying the real property on the date 
described in § 92.353(c)(2)(i)(A), moving 
into the property on or after the date 
described in § 92.353(c)(2)(i)(A), and oc-
cupying the property upon completion 
of the project. 

(v) Records demonstrating compli-
ance with the labor requirements of 
§ 92.354, including contract provisions 
and payroll records. 

(vi) Records demonstrating compli-
ance with the lead-based paint require-
ments of part 35, subparts A, B, J, K, M 
and R of this title. 

(vii) Records supporting exceptions 
to the conflict of interest prohibition 
pursuant to § 92.356. 

(viii) Records demonstrating compli-
ance with debarment and suspension 
requirements in 2 CFR part 2424. 

(ix) Records concerning intergovern-
mental review, as required by § 92.357. 

(b) States with State Recipients. A 
State that distributes HOME funds to 
State recipients must require State re-
cipients to keep the records required 
by paragraphs (a)(2), (a)(3), (a)(5), (a)(6) 
and (a)(7) of this section, and such 
other records as the State determines 
to be necessary to enable the State to 
carry out its responsibilities under this 
part. The State need not duplicate the 
records kept by the State recipients. 
The State must keep records con-
cerning its review of State recipients 
required under § 92.201(b)(3). 

(c) Period of record retention. All 
records pertaining to each fiscal year 
of HOME funds must be retained for 
the most recent five year period, ex-
cept as provided below. 

(1) For rental housing projects, 
records may be retained for five years 
after the project completion date; ex-
cept that records of individual tenant 
income verifications, project rents and 
project inspections must be retained 
for the most recent five year period, 
until five years after the affordability 
period terminates. 

(2) For homeownership housing 
projects, records may be retained for 
five years after the project completion 
date, except for documents imposing 
recapture/resale restrictions which 
must be retained for five years after 
the affordability period terminates. 

(3) For tenant-based rental assistance 
projects, records must be retained for 
five years after the period of rental as-
sistance terminates. 

(4) Written agreements must be re-
tained for five years after the agree-
ment terminates. 

(5) Records covering displacements 
and acquisition must be retained for 
five years after the date by which all 
persons displaced from the property 
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and all persons whose property is ac-
quired for the project have received the 
final payment to which they are enti-
tled in accordance with § 92.353. 

(6) If any litigation, claim, negotia-
tion, audit, monitoring, inspection or 
other action has been started before 
the expiration of the required record 
retention period records must be re-
tained until completion of the action 
and resolution of all issues which arise 
from it, or until the end of the required 
period, whichever is later. 

(d) Access to records. (1) The partici-
pating jurisdiction must provide citi-
zens, public agencies, and other inter-
ested parties with reasonable access to 
records, consistent with applicable 
state and local laws regarding privacy 
and obligations of confidentiality. 

(2) HUD and the Comptroller General 
of the United States, any of their rep-
resentatives, have the right of access 
to any pertinent books, documents, pa-
pers or other records of the partici-
pating jurisdiction, state recipients, 
and subrecipients, in order to make au-
dits, examinations, excerpts, and tran-
scripts. 

[61 FR 48750, Sept. 16, 1996, as amended at 64 
FR 50224, Sept. 15, 1999; 67 FR 61757, Oct. 1, 
2002; 72 FR 73493, Dec. 27, 2007] 

§ 92.509 Performance reports. 
(a) Management reports. Each partici-

pating jurisdiction must submit man-
agement reports on its HOME Invest-
ment Partnerships Program in such 
format and at such time as HUD may 
prescribe. 

(b) Annual performance report. For an-
nual performance report requirements, 
see 24 CFR part 91. 

Subpart L—Performance Reviews 
and Sanctions 

§ 92.550 Performance reviews. 
(a) General. HUD will review the per-

formance of each participating juris-
diction in carrying out its responsibil-
ities under this part whenever deter-
mined necessary by HUD, but at least 
annually. In conducting performance 
reviews, HUD will rely primarily on in-
formation obtained from the partici-
pating jurisdiction’s and, as appro-
priate, the State recipient’s records 

and reports, findings from on-site mon-
itoring, audit reports, and information 
generated from the disbursement and 
information system established by 
HUD. Where applicable, HUD may also 
consider relevant information per-
taining to a participating jurisdiction’s 
or State recipient’s performance 
gained from other sources, including 
citizen comments, complaint deter-
minations, and litigation. Reviews to 
determine compliance with specific re-
quirements of this part will be con-
ducted as necessary, with or without 
prior notice to the participating juris-
diction or State recipient. Comprehen-
sive performance reviews under the 
standards in paragraph (b) of this sec-
tion will be conducted after prior no-
tice to the participating jurisdiction. 

(b) Standards for comprehensive per-
formance review. A participating juris-
diction’s performance will be com-
prehensively reviewed periodically, as 
prescribed by HUD, to determine: 

(1) For local participating jurisdic-
tions and State participating jurisdic-
tions administering their own HOME 
programs, whether the participating 
jurisdiction has committed the HOME 
funds in the United States Treasury ac-
count as required by § 92.500 and ex-
pended the funds in the United States 
Treasury account as required by 
§ 92.500, and has met the requirements 
of this part, particularly eligible ac-
tivities, income targeting, afford-
ability, and matching requirements; or 

(2) For State participating jurisdic-
tions distributing HOME funds to State 
recipients, whether the State has met 
the matching contribution and other 
requirements of this part; has distrib-
uted the funds in accordance with the 
requirements of this part; and has 
made such reviews and audits of its 
State recipients as may be appropriate 
to determine whether they have satis-
fied the requirements of paragraph 
(b)(1) of this section. 

§ 92.551 Corrective and remedial ac-
tions. 

(a) General. HUD will use the proce-
dures in this section in conducting the 
performance review as provided in 
§ 92.550 and in taking corrective and re-
medial actions. 
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(b) Performance review. (1) If HUD de-
termines preliminarily that the par-
ticipating jurisdiction has not met a 
requirement of this part, the partici-
pating jurisdiction will be given notice 
of this determination and an oppor-
tunity to demonstrate, within the time 
prescribed by HUD (not to exceed 30 
days) and on the basis of substantial 
facts and data, that it has done so. 

(2) If the participating jurisdiction 
fails to demonstrate to HUD’s satisfac-
tion that it has met the requirement, 
HUD will take corrective or remedial 
action in accordance with this section 
or § 92.552. 

(c) Corrective and remedial actions. 
Corrective or remedial actions for a 
performance deficiency (failure to meet 
a provision of this part) will be de-
signed to prevent a continuation of the 
deficiency; mitigate, to the extent pos-
sible, its adverse effects or con-
sequences; and prevent its recurrence. 

(1) HUD may instruct the partici-
pating jurisdiction to submit and com-
ply with proposals for action to cor-
rect, mitigate and prevent a perform-
ance deficiency, including: 

(i) Preparing and following a sched-
ule of actions for carrying out the af-
fected activities, consisting of sched-
ules, timetables, and milestones nec-
essary to implement the affected ac-
tivities; 

(ii) Establishing and following a 
management plan that assigns respon-
sibilities for carrying out the remedial 
actions; 

(iii) Canceling or revising activities 
likely to be affected by the perform-
ance deficiency, before expending 
HOME funds for the activities; 

(iv) Reprogramming HOME funds 
that have not yet been expended from 
affected activities to other eligible ac-
tivities; 

(v) Reimbursing its HOME Invest-
ment Trust Fund in any amount not 
used in accordance with the require-
ments of this part; 

(vi) Suspending disbursement of 
HOME funds for affected activities; and 

(vii) Making matching contributions 
as draws are made from the partici-
pating jurisdiction’s HOME Investment 
Trust Fund United States Treasury Ac-
count. 

(2) HUD may also change the method 
of payment from an advance to reim-
bursement basis; and take other rem-
edies that may be legally available. 

§ 92.552 Notice and opportunity for 
hearing; sanctions. 

(a) If HUD finds after reasonable no-
tice and opportunity for hearing that a 
participating jurisdiction has failed to 
comply with any provision of this part 
and until HUD is satisfied that there is 
no longer any such failure to comply: 

(1) HUD shall reduce the funds in the 
participating jurisdiction’s HOME In-
vestment Trust Fund by the amount of 
any expenditures that were not in ac-
cordance with the requirements of this 
part; and 

(2) HUD may do one or more of the 
following: 

(i) Prevent withdrawals from the par-
ticipating jurisdiction’s HOME Invest-
ment Trust Fund for activities affected 
by the failure to comply; 

(ii) Restrict the participating juris-
diction’s activities under this part to 
activities that conform to one or more 
model programs which HUD has devel-
oped in accordance with section 213 of 
the Act; 

(iii) Remove the participating juris-
diction from participation in alloca-
tions or reallocations of funds made 
available under subpart B or J of this 
part; 

(iv) Require the participating juris-
diction to make matching contribu-
tions in amounts required by § 92.218(a) 
as HOME funds are drawn from the par-
ticipating jurisdiction’s HOME Invest-
ment Trust Fund United States Treas-
ury Account. Provided, however, that 
HUD may on due notice suspend pay-
ments at any time after the issuance of 
a notice of opportunity for hearing pur-
suant to paragraph (b)(1) of this sec-
tion, pending such hearing and a final 
decision, to the extent HUD determines 
such action necessary to preclude the 
further expenditure of funds for activi-
ties affected by the failure to comply. 

(b) Proceedings. When HUD proposes 
to take action pursuant to this section, 
the respondent in the proceedings will 
be the participating jurisdiction or, at 
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HUD’s option, the State recipient. Pro-
ceedings will be conducted in accord-
ance with 24 CFR part 26, subpart B. 

[61 FR 48750, Sept. 16, 1996, as amended at 62 
FR 44840, Aug. 22, 1997] 

Subpart M—American Dream 
Downpayment Initiative 

SOURCE: 69 FR 16766, Mar. 30, 2004, unless 
otherwise noted. 

§ 92.600 Purpose. 
This subpart describes the require-

ments for the HOME Program Amer-
ican Dream Downpayment Initiative 
(ADDI). Through the ADDI, HUD 
makes formula grants to participating 
jurisdictions that qualify for alloca-
tions to assist low-income families 
achieve homeownership in accordance 
with the provisions of this subpart. Un-
less otherwise noted in this subpart, 
the HOME Program requirements con-
tained in subparts B through L of this 
part do not apply to the ADDI. 

§ 92.602 Eligible activities. 
(a) Eligible activities. ADDI funds may 

only be used for: 
(1) Downpayment assistance towards 

the purchase of single family housing 
by low-income families who are first- 
time homebuyers; and 

(2) Rehabilitation that is completed 
in conjunction with the home purchase 
assisted with ADDI funds. The rehabili-
tation assisted with ADDI funds, in-
cluding the reduction of lead paint haz-
ards and the remediation of other home 
health hazards, must be completed 
within one year of the purchase of the 
home. Total rehabilitation shall not 
exceed 20 percent of the participating 
jurisdiction’s ADDI fiscal year formula 
allocation. FY2003 ADDI funds may not 
be used for rehabilitation. 

(3) Manufactured housing. ADDI funds 
may be used to purchase a manufac-
tured housing unit and purchase a 
manufactured housing lot. The manu-
factured housing unit must, at the 
time of project completion, be con-
nected to permanent utility hook-ups 
and be located on land that is owned by 
the manufactured housing owner, 
owned as a cooperative, or is subject to 
a leasehold interest with a term equal 

to at least the term of the mortgage fi-
nancing on the unit or the period of af-
fordability (whichever is greater). 

(b) Eligible project costs. ADDI funds 
may be used for the following eligible 
costs: 

(1) Acquisition costs. The costs of ac-
quiring single family housing. 

(2) Rehabilitation costs. The eligible 
development hard costs for rehabilita-
tion projects described in § 92.206(a) and 
the costs for reduction of lead paint 
hazards and the remediation of other 
home health hazards. FY2003 ADDI 
funds may not be used for rehabilita-
tion. 

(3) Related soft costs. Reasonable and 
necessary costs incurred by the home-
buyer or participating jurisdiction and 
associated with the financing of single 
family housing acquisition and reha-
bilitation. These costs include, but are 
not limited to: 

(i) Costs to process and settle the fi-
nancing for purchase of a home, such 
as private lender origination fees, cred-
it report fees, fees for title evidence, 
fees for recordation and filing of legal 
documents, attorneys fees, and private 
appraisal fees. 

(ii) Architectural, engineering, or re-
lated professional services required to 
prepare plans, drawings, specifications, 
or work write-ups. 

(iii) Costs to provide information 
services, such as fair housing informa-
tion to prospective homeowners. 

(iv) Staff and overhead costs directly 
related to carrying out the project, 
such as work specifications prepara-
tion, loan processing inspections, and 
other services related to assisting a po-
tential homebuyer (e.g., housing coun-
seling), which may be charged to 
project costs only if the individual pur-
chases single family housing with 
ADDI assistance. 

(v) Costs of environmental review 
and release of funds (in accordance 
with 24 CFR part 58) that are directly 
related to the project. 

(4) Ineligible costs. ADDI funds may 
not be used for the development costs 
(hard costs or soft costs) of new con-
struction of housing or for rental as-
sistance. 

(c) Forms of investment. A partici-
pating jurisdiction may invest ADDI 
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funds as interest-bearing loans or ad-
vances, non-interest bearing loans or 
advances, interest subsidies consistent 
with the purposes of this subpart, de-
ferred payment loans, grants, or other 
forms of assistance that HUD deter-
mines to be consistent with this sub-
part. Each participating jurisdiction 
has the right to establish the terms of 
assistance, subject to the requirements 
of this subpart. 

(d) Minimum amount of assistance. The 
minimum amount of ADDI funds in 
combination with HOME funds that 
must be invested in a project is $1,000. 

(e) Maximum amount of assistance. The 
amount of ADDI funds provided to any 
family shall not exceed the greater of 
six percent of the purchase price of the 
single family housing or $10,000. This 
limitation does not apply to FY2003 
ADDI funds. 

(f) Limitation on subrecipients and con-
tractors. A participating jurisdiction 
may not provide ADDI funds to an en-
tity or organization that provides 
downpayment assistance, if the activi-
ties of that entity or organization are 
financed in whole or in part, directly or 
indirectly, by contributions, service 
fees, or other payments from the sell-
ers of housing, whether or not made in 
conjunction with the sale of specific 
housing acquired with ADDI funds. 

[69 FR 16766, Mar. 30, 2004, as amended at 72 
FR 16685, Apr. 4, 2007] 

§ 92.604 ADDI allocation formula. 
(a) General. HUD will provide ADDI 

funds to participating jurisdictions in 
amounts determined by the formula de-
scribed in this section. 

(b) Allocation to states that are partici-
pating jurisdictions. HUD will provide 
ADDI funds to each state in an amount 
that is equal to the percentage of the 
national total of low-income house-
holds residing in rental housing in the 
state, as determined on the basis of the 
most recent available U.S. census data 
(as adjusted by HUD). 

(c) Local participating jurisdictions. 
Subject to paragraph (d) of this sec-
tion, HUD will further allocate to each 
local participating jurisdiction located 
within a state an amount equal to the 
percentage of the state-wide total of 
low-income households residing in 
rental housing in such participating ju-

risdiction, as determined on the basis 
of the most recent available U.S. cen-
sus data (as adjusted by HUD). 

(d) Limitation on allocations to local 
participating jurisdictions. (1) Alloca-
tions under paragraph (c) of this sec-
tion shall be made only if the local par-
ticipating jurisdiction: 

(i) Has a total population of 150,000 
individuals or more, as determined on 
the basis of the most recent available 
U.S. census data (as adjusted by HUD); 
or 

(ii) Would receive an allocation of 
$50,000 or more. 

(2) Any allocation that would have 
otherwise been made to a local partici-
pating jurisdiction that does not meet 
the requirements of paragraph (d)(1) of 
this section shall revert back to the 
state in which the participating juris-
diction is located. 

(e) Consortia with members in more 
than one state. A consortium with mem-
bers in more than one state will receive 
an allocation if the consortium meets 
the requirements described in para-
graph (d) of this section. 

(f) Allocation of FY2003 ADDI funds. 
For the allocation of FY2003 ADDI 
funds, HUD will consider a partici-
pating jurisdiction’s need for, and prior 
commitment to, assistance to home-
buyers. Puerto Rico is a ‘‘state’’ for 
FY2003 ADDI funds. 

(1) Need. The need of the partici-
pating jurisdiction for assistance to 
homebuyers is measured by its ADDI 
formula allocation, as calculated under 
paragraphs (b) through (e) of this sec-
tion. 

(2) Prior commitment. Only those par-
ticipating jurisdictions that have dem-
onstrated prior commitment to assist-
ance to homebuyers will receive FY2003 
ADDI funds. A participating jurisdic-
tion has demonstrated prior commit-
ment to homebuyers if it has pre-
viously committed funds to such pur-
pose under the HOME program, the 
Community Development Block Grants 
(CDBG) program, mortgage revenue 
bonds, or existing funding from state 
and local governments. 

§ 92.606 Reallocations. 
If any funds allocated to a partici-

pating jurisdiction under § 92.604 be-
come available for reallocation, the 
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funds shall be reallocated in the next 
fiscal year in accordance with § 92.604. 

§ 92.608 Consolidated plan. 

To receive an ADDI formula alloca-
tion, a participating jurisdiction must 
address the use of the ADDI funds in its 
consolidated plan submitted in accord-
ance with 24 CFR part 91. 

§ 92.610 Program requirements. 

The following program requirements 
contained in subpart E of this part 
apply to the ADDI: 

(a) Private-public partnership. The pri-
vate-public partnership provisions con-
tained in § 92.200 apply to the ADDI. 

(b) Distribution of assistance. The dis-
tribution of assistance requirements 
contained in § 92.201 apply to the ADDI. 

(c) Income determinations. The income 
determination requirements contained 
in § 92.203 apply to the ADDI. 

(d) Pre-award costs. The requirements 
regarding pre-award costs contained in 
§ 92.212 apply to the ADDI. 

(e) Matching contribution requirement. 
The matching contribution require-
ments contained in §§ 92.218 through 
92.222 apply to FY2003 ADDI funds only. 

§ 92.612 Project requirements. 

The following project requirements 
contained in subpart F of this part 
apply to the ADDI: 

(a) Maximum per-unit subsidy amount 
and subsidy layering. The maximum 
per-unit subsidy limits and subsidy 
layering requirements contained in 
§ 92.250 apply to the total HOME and 
ADDI funds in a project. 

(b) Property standards. Housing as-
sisted with ADDI funds must meet the 
property standards contained in 
§ 92.251. 

(c) Qualification as affordable housing. 
Housing assisted with ADDI funds must 
meet the affordability requirements 
contained in § 92.254(a) and (c). If a 
project receives both HOME and ADDI 
funds, the total of HOME and ADDI 
funds in the project is used for calcu-
lating the period of affordability de-
scribed in § 92.254(a)(4) and applied to 
resales (§ 92.254(a)(5)(i)) and recaptures 
(§ 92.254(a)(5)(ii)). 

(d) Faith-based organizations. Faith- 
based organizations are eligible to par-

ticipate in the ADDI as subrecipients 
or contractors as provided in § 92.257. 

§ 92.614 Other Federal requirements. 
(a) The following Federal require-

ments contained in subpart H of this 
part apply to the ADDI: 

(1) Other Federal requirements and 
nondiscrimination. The Federal and non-
discrimination requirements contained 
in § 92.350 apply to the ADDI. 

(2) Environmental review. The environ-
mental review requirements contained 
in § 92.352 apply to the ADDI. 

(3) Labor. The labor requirements 
contained in § 92.354 apply to ADDI. 

(4) Lead-based paint. The lead-based 
paint prevention and abatement re-
quirements contained in § 92.355 apply 
to the ADDI. 

(5) Conflict of interest. The conflict of 
interest requirements contained in 
§ 92.356 apply to the ADDI. 

(6) Consultant activities. The require-
ments regarding consultant activities 
contained in § 92.358 apply to the ADDI. 

(b) The following Federal require-
ments contained in subpart H of this 
part do not apply to the ADDI: 

(1) Affirmative marketing. The affirma-
tive marketing requirements contained 
in § 92.351(a). 

(2) Displacement, relocation, and acqui-
sition. The displacement, relocation, 
and acquisition requirements imple-
menting the Uniform Relocation As-
sistance and Real Property Acquisition 
Policies Act (42 U.S.C. 4201–4655) and 
the implementing regulations at 49 
CFR part 24, contained in § 92.353 do not 
apply to ADDI, except the require-
ments do apply to FY2003 ADDI funds. 

(3) Executive Order 12372. The require-
ments of Executive Order 12372 (enti-
tled ‘‘Intergovernmental Review) de-
scribed in § 92.357. 

§ 92.616 Program administration. 
The following program administra-

tion requirements contained in subpart 
K of this part apply to the ADDI: 

(a) HOME Investment Trust Fund. The 
requirements regarding the HOME In-
vestment Trust Fund contained in 
§ 92.500 apply to the ADDI, with the ex-
ception of paragraphs (c)(2) and 
(d)(1)(A). 

(b) HOME Investment Partnership 
Agreement. The requirements regarding 
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HOME Investment Partnership Agree-
ments contained in § 92.501 apply to the 
ADDI. 

(c) Program disbursement and informa-
tion system. The requirements regarding 
program disbursement and information 
systems contained in § 92.502 apply to 
the ADDI. 

(d) Program income, repayments and re-
captured funds. The requirements re-
garding program income, repayments, 
and recaptured funds contained in 
§ 92.503 apply to the ADDI, except the 
program income and recaptured funds 
must be deposited in the participating 
jurisdiction’s HOME investments trust 
fund local account and used in accord-
ance with the HOME program require-
ments. 

(e) Participating jurisdiction respon-
sibilities and written agreements. The re-
quirements regarding participating ju-
risdiction responsibilities and written 
agreements contained in § 92.504 apply 
to the ADDI, with the modification 
that the written agreement is not re-
quired to cover any HOME requirement 
that is not applicable to the ADDI. 

(f) Applicability of uniform administra-
tive requirements. The uniform adminis-
trative requirements contained in 
§ 982.505 apply to the ADDI. 

(g) Audit. The audit requirements 
contained in § 92.506 apply to the ADDI. 

(h) Closeout. The closeout require-
ments contained in § 92.507 apply to the 
ADDI. 

(i) Recordkeeping. The project records 
must include records demonstrating 
that the family qualifies as a first-time 
homebuyer. The recordkeeping require-
ments contained in § 92.508 apply to the 
ADDI, with the exception of the fol-
lowing paragraphs: 

(1) Paragraph (a)(1); 
(2) Paragraphs (a)(2)(iv), (a)(2)(v), 

(a)(2)(vi), (a)(2)(xi), and (a)(2)(xii); 
(3) Paragraphs (a)(3)(vi), (a)(3)(vii), 

(a)(3)(viii), (a)(3)(ix), and (a)(3)(xiii); 
(4) Paragraph (a)(4); 
(5) Paragraphs (a)(7)(i)(B), (a)(7)(i)(C), 

(a)(7)(ii)(A), and (a)(7)(ix) (in addition, 
the requirements of paragraph (a)(7)(iv) 
apply to FY2003 ADDI funds only); and 

(6) Paragraphs (c)(1) and (c)(3) (in ad-
dition, the requirements of paragraph 
(c)(5) apply to FY2003 ADDI funds 
only). 

(j) Performance reports. The require-
ments regarding performance reports 
contained in § 92.509 apply to the ADDI. 

§ 92.618 Performance reviews and 
sanctions. 

HUD will review the performance of 
participating jurisdictions in carrying 
out its responsibilities under the ADDI 
in accordance with the policies and 
procedures contained in subpart L of 
this part. 

APPENDICES A–C TO SUBTITLE A 
[RESERVED] 
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